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inter\'ening period been out of print. 

Tlie delay which has attended tlie appearance of the 
present edition has enabled tlie author and his former co- 
Editor (whose services he has again been fortunate in 
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— and, in some of the chaptei’s, of suUstituted — matter, con- 
taining the r(*sult of five years’ decisions, and of the very 
important enactments which, during that period, have 
received the sanction of the Legislature. 

The authorities are, by the aid of the Addenda^ brought 
down to the end of the Long Vacation, 1875. 
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et sq. — tithes, how affecteil by Statute of Limitationa, 350 — Nature of 
title under Presci*iptioii Act, ift. — ^{is to claims of light, 357 — whether lost 
by enlargement or alteration, 35^— ius to the t^xtent to which the right 
may be claimed, 351) — os to easements other than light, 361 — rights of 
way, public or jirivate, 302 — way <if necesHity, tb. —how right may l>e 
lost, 363 — as t4> right of watercourst*, 364 et Hfq . — iliMtineti<ai betw'eeii 
natural and artificial watercourses, 36(5 — as to cunab, 3(»7— as to owner- 
ship of bed of stmim, ik — jw to right of lateral support, 368— w'hen right 
of action uc<'rues, 361) — rights of common and profits <1 pn'Htfn^ 371— - 
jieridd for wdiicli possession must lx* pr<»ved, 373 — enjoyment must Vxi 
iiiiiiitenaipted and as of right, 374 — t‘\cept in what cMses, 375 — wh.it is 
iuteiruption, tb . — title by possession under 3 & 4 Will, 4, c. 27, 37(> 
— what is land witliin the statute, ib, — savings under it, 378 — in 
cases of express trust, 3^0 — in cases of fraud, 382 — charities withiu the 
Act, ik — right of action savetl by acknowledgment, 383,386 — when time 
begins to run in certain specified cases, 387 eC seq , — what are suits within 
the Act, 394, 395— fiirrears of rent, Ac., 398 — purchaser must accept title 
depending on statute, 401 — poi^ession under Act bars the right, -f02 — 
adverse jx'iasession as against tbeC7rown, 405— Ilc^al Pro|Xirty Liimitatiou 
Act, 1874, 405. 


CHAPTER IX. 

AS THE rROnUCTlON AND EXAMINATION OP TUB DEEDS. 

1. As io the thne, pleteefar^ and ej^panef» of product p, 407. 
bound to produce deeds, 407 — where to be produced, *5.— expenses, 
of place, 408 — deeds producible only nnder covenant, ih,^ 
grafibi jjftm Crown, — instruments on record, examination of 

Mfon pmiwil of titfo, *&.— ofifect of, 409. 
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2, Production of deeds^ who may eompel, p. 409. . 

Ow&er of undivided share, 409 — of estate held under common title, ih . — 
right of l^al tenant for life, 410— reniainderman, zb. — unpaid mortgagee, 
whether bound to produce, 411 seg . — lien of solicitor on, 412 — liability 

of mortgagee for th^ir loss or destruction, dlS-f^urt Bolls, 414 — statu- 
tory riglit to production, 

3. Non ^product ion of dreds^ how far important^ p. 414. 

It may bo notice of their deposit, 414. 

4. Ejctnnf nation of dmh — 7natUrs to be ob»crvcAl iiVf p. 415. 

(CHAPTER X. 

AS TO MATTKUS AIIIKINO BETWEKN DELIVERY OF ABSTBACT AND 
rRKPARATlOX OF CONVEYANCE. 

1. TiniCf tchen esmitial at Latv and in Equity, p. 417. 

Is es.seiitial at Law, 417 — not in Equity, unless b}' agreement^ or under 
special circuiri stances, 418 — as where vendor incurs liability by keeping 
the prof>ert}', ib . — or the }>roperty is of fluctuating value, 419 — or of a 
determinalde or wasting character, Vft.— or is immediately required by 
the purchaser, ib, — tendency of modern decisions, 420 — undertaking to 
deliver p<issesj*ion, 421 — effect of wilful delay, ib . — of protest without 
active pressure, ib, — less time now allowed, 422 — title at hearing, when 
suflicient, time may l>e limited by notice, ib . — contract caniibt be 
determined without notice, ib. — wliat is a sufficient notice, 423 et seq. — 
time, when hehi to remain optional, 424 — may be enlarged or vraived, 
ib. et seq . — how not enlarged aLRiw, 425 — effect of conditional waiver, ib. 
— time for delivery 6f abstract, how waived in Equity, ib . — effect of pro- 
test, 426 — “ month,” 427. 

2. Objections to title; — ncf^nttaiions vpon and icatvcr of; — when possession 
tal’in amount.^ to wairery p. 427. 

Effect of negotiations, 427 — frivolous objections, &c., 428 — withholding 
objections, &c., 429 — costs, ib. — os to requiring concurrence -of other 
parties, — ^purchaser’s primd facie right to good title, 430— may be 

waived, ih. — counsers opinion when not binding, ib. — qualified acceptance 
of title, ib. — ^waiver when implied, 431 et seq. — prej)aratioii and approval 
of conveyance whether a waiver, 432— conditional waiver, ib. — attempt 
to resell? ib . — taking of possession hy purchaser, 433 et seq. — ^long reten- 
tion of possession, 435 — undertaking to pf tfedt title, id. . 

3« As to the ffenercU rights and liabilities of a purchaser in possession^ p. 436* 

Acts of ownership, whether a waiver, 436 — waiver of title, but not of com- 
pensation, 437 — modified waiver, 436-*^purehaaer ^ected without coin- 
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jmmtioxi for expenditoi^, ib » — allowanoo iu Equity, ih . — for Kopain imd 
imj^vemeiits, 43S>-^ii8o md occupation, ib, — alteration of pramiaeiv 4^ ' 
— lieu oil estate, tlh 

4. iViMfor iH postmimii by ultenuff yru/wr/y, avoids the ccmtmcty p. 441. 
Mateiial alteratiou of property by, xuii^ uvoitl coniniet, 441«^^», fall of 
oruameutabtiiober, ib . — altemtious ou estate or failure of couaideration, tb. 


5. ^ie to entry und by niilttay tompanm Itefare C4>HipU!twny p. 442. 

Provisions of tlands Clauses Cousolidation Act, 1845, 442 — deposit and 
bond, t^. — application of dejioslt, 443 — what is eutry, 444«-whero land 
claimed under an adv*ci*so title, 145 — unlawful entry, ib, — jKissession 
t*efu8ed, ib, — ^within what jwriod compulsory j»owci‘8 may Iw exercised, 
446 — no .ejectment after lawful eutr}*, ih, — lieu ou railway for unpaid 
piirchasc-inonc}-, 447— notice, 44S 

('HAFl^ER XL 

AS TO SHARCUKS FOU, AKO INOt’lKH^ lU.'rtnLNG INCtMnBAKCI'..«. 

t, ir/iot inquiries slioi/lJ In viadc of renters and of hujqmtd 

iiivumbmnct^y trustees, and tenants, p. 44t). 

Inquiry to be made of vendor’s holititors, 445)- and Kiip))osed Incum- 
bnmcerK, — whether the incumbniiicer need cfixnimuiicate his claim to 

intending jmrehaser, 450 — inquiry to 1 h' made of trusU'cs* 451 — liability 
of trustee for wrong information, ib. — iuquiiy to l»e made of teiiaiits, ib, 
— reference to occupancy, effect of, 452 — as to undisclosed easements mid 
restrictive covenants, 453 — as to title deeds physical fact may be 
notice of a charge, &c., ib, 

2. H fuU starches siandd be mtulefor incumbrances — taw respectuig 
Judf/ftmiis, dbe,, p. 454. 

Liability of solicitor, 454 — usual searches, ih,, — drainage loans, ib , — 

general law re8))ectiug judgments, 456, et judgments under old law 
what they affected, 457 — what they did net affect, 458— docketing neoes* 
sfiiy as against pundiasers, 4b. — pux^ast r without notice jirotected by 
legal estate, 161 — effect of judgment after contract, r5.— extended legal 
' operation of judgments under I & 2 Viet e. 110, 462— extended equitaUe 

^ Opsowtioii, 463— what afc judgmefits within the Act, 465 ef seq^-^^Rumll, 

^ XtM*0%^Loehf 470 — J6A 19 Viet. c. 15, 471 <2 mjf.— judgment a charge on 
nupidd piirchdae^mdney, 472— not a sale for value under 27 Elia. 

" c. 4, 40 ^d^or m eectesiastlcal benefice, nor on railway |tlaiii;'t5. 
— rights at Law and in Equity, tb* et effbet of 
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itogisiratioti^ 474— equitable remeily, whotber alu or foreoloBurei 475 — 
•nummary order for sale under 27 & 28 Viet c. 112, — construction 
of this Act, 476 et aeq, — cases under it, 477, 478 — ^when a sale will be 
ordered under the Act, 479 — ^priorities of judgment creditors, 480 — 
romediai under the new law depend on registration, 483— under the 
23 & 24 Viet. c. 38, 484— meglect to re-register, its effect, 485 — purchase 
with notice of unregistered jucfgment, how far liable, 487 et seq.— local 
registers, whether affected, 488 — satisfSEictiQn of judgments, how entered 
np, 489 — judgments obtained in one paiitf of^tHe kingdom enforceable in 
other parts, 489— what seanches should now be madci^.490 — ^and in whose 
names, 4H1 — ^general remarks on the present state of the law, t6. et seq. 
—Crown debts and accountantship^ 493 — ^registration and re-njgistra- 
tion of, 494 — ^satisfaction of, how entered up, 495— iJendeiiSy ib . — what 
is a, 496 — Court Bolls and local registers, 497 — ^bankruptcy and insol- 
vency courts, 498 — annuities, ih. — secovery deeds and acknowledgments 
by married women, 499 — ^Uuid drainage loans, ib» 

3, Time for making searches and inquiries^ p. 490. 

Searches, <tc., time for, 499 — unnecessary, costs of, not alloVed, ib^ 


CHAPTER XII. 

AS TO THE rUEPARATION OF THE COJ5VEY4NCE, 

1. Qenercd matters relating <o, and the form of p, 500. 

[Purchaser prepares conveyance, 5<K) — equitable interest, 501 — prei^aration 
of, no acceptance of title, ib, — ^as to 8e|>arate conveyance of outstanding 
iiiterests, ib, et seq. — disentailing deeds, 504 — statutory conveyances, ib, 
—incumbrances, 505— distinct estates, &c. — 506 — Act for Merger of 
satisfied terms, ib. — how far a satisfied term protects a purchaser, 507 — 
Doe V. JoneSf and Cottrell v. Hughes, ib. 508 — surrender of copyholds, 509, 

2. As to the parties, p. 510. 

WTio must be, 510 — in case W)f sub-sale, 611— unnecessary parties, ib. — sale 
• by mortgagee, 612 — by mortgagor, — bankrupt, when a party, 513 — 

dowress, ib. — assignment of term, whether a sufficient bhr of dower, 614 — 
ointuf e, i6.— dower may be a subject for compensation, 515— concurrence 
of dower trustee in conveyance, wheHier it can be required, ib. — Dower 
Aot^ what it does ahd does not extend to,j516 — ^whether husband should 
concur in conveyance by wife of her separate estate, i5.— or where wife is 
a bare trustee, 517 — as to the arrangement and description of the patUes < 
a4mittaiice of one trustee on purchase copyholds, 518* 

TOL, i, 
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Oljaet of^ &lB~iii disentailing assaranees, t6. — ^in a rdeiise of daiias^ 519 
^---eomiiienoetnent and ftum^ of, 520 ei «ej^w~tlieir effect on operative ]yurt 
ot deed, 522— cd vendor^ title, 523— of writtM agreement, 524— of ob« 
jeetions, in deed of confirmation, i5. 

A* As to the coneUkmtioH^ mrde of oomM^faHoe, and parcekj p. 526. 

Condderation to be tmly staiM, 525 — fixtores, ^mber, 4re., cbaitels 
passing by delivety, ih . — recital of sale, tb . — apportionment of oonsideva- 
lion, 526— on tfile to siib*piircb^r, iL — on sale by retiring to con- 
tiniilng partner, 527 — on sale of goodwill, {'6.— stock or annuity conside- 
ration, i&.— compensation, on sale to railway company, 528— operative 
words, tb.— on sale by a corporation, t&.— on sale of land in colonies, — 
words of conveyance by trustees, 529 — parcels, liow to be described, 530 
— reference to a plan, t5. — ^reference to occupancy, 531 — **falsa demon • 
etratio non noeet^^ 532 — mines, &c., 533 — reversions, i5. — general words, 
634 — fixture^ 535— easements, 537— when grant or reservation implied, 
* t&.— oontinnons and diacontiiinous, distinction between, 539— new ease- 
ments, how created, 541— deeds, i6.— reversion and estate clause, ib*— 
estate danse, 642 — dower uses, %b* 


6. Ae to the eopenanfs^ p. 543. ' ^ 

Covenants for title, 543— solicitor's liability respecting f5.— by beneficial 
owner, 544-ron sale by Court or tmstees, 545— on sale to railway com- 
pany, 547— covenants by tenants for life, ib. — ^by husband and wife, 546— 
vendor of leaseholds, 549 — ^by vendors of partid interest, 550 — by fldn^ 
(iiay vendors, i6. — incumbrancer releasing, 552 — Crown, parties 

interested in purchase-money, t5.— against known dcdeet, 553 — ^for 
\ptUmT4 ty*ib . — ^fer production of deeds, 554 — on sale by fiduciary ven* 
dors, 556 — ^whether covenantor must have the l^;al estate, 558— witli 
whom vendor should covenant, ib. — ^purdiasex^s covenants witii vendor, 
in special cases, 557 et eeq. — ^purdiaser not executing, yet bound in 
Equity by covenants, 662 — **gfire** or ^grant’’ implies no covenant, 
tft.— "demise’^ implies a covmumt for title, 563— covenants implied 
whhDf ib^ « 


6s A9to{lr^m9dmfftmmene,p. 6ei, 

* \ ‘ ‘j - ' 

liSUisaiMiMa In draft should be communicated, 664— «ngiaaamenl» 560*^ 
iBiibngii to purcliaser, t5.-^]decated, and then contract rescinded, 666— 
vHbai lb pttod^ dettr^ of a deed, 566— note as preesni lew 

fixtsDriM^Jk 'i- ' 
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CHAPTER XIIL 

AS TO HATTBitS Rl^TlKO TO THE COHPLBTi;OK OP THE PUBCHASE. 

1. ex^ution of the eonve^fante married *woinen, do. ; conveifance of 
trust estates under the Trustee Acts, p. 569 et seq. 

Voaclor must convey in person, 569 — ^asanrances by married women, 570 
et seq . — ^general dooirine of the separate estate, 571r-acknowledg8ment 
how taken, and general rules respecting, 572 et assurances of a 
married woman’s copyholds, 576— her reversionary interests and terms 
of years, [577 — concurrence of husband when dispensed with, 578 — 
Malins’ Act, 580 — assurances by executors, — by promoters of public 
undertakings to themselves, 581 — by trustees, ib, — ^by mortgagees, 582 — 
assignees, 583— vesting orders under Trustee Acts, 583 et seq. — escheat, 
588 — stanix»s on vestiug orders, 588 — power of legal personal ropresentii- 
tives to convey under V. & P. Act, 1874, 591. 

2. As to the discharge of incumbrances^ p. 591. 

Vendor liable for, until conveyance executed, 591, 692 — ^mnst be paid off or 
released, 592 — succession duty, ih , — equity of redemption, 594 — quietus, 
—Lands Clausecr'Consolidation Act, 1845, 595. 

3. As to the ^>Mrc/wwcr’5 liabilitj/ to see to the application of tnist purchase^ 

^noney^ p. 595. 

Statutory powers of giving receipts, 596 — Lord St. Leonards’ Act, ih, — 
Lord Cranworth’s Act, ib, — ^purchaser’s liability in ordinary cases tested 
by intention of author of trust, sembk, 596 — as expressed or implied, ib. 
et seq. — subsequent events immaterial, 599, et seq. — power^to give receipts 
when implied, 600 — coses of sale, itself being a breadi of trust, 602 — and 
of purchaser having notice that the sale is unauthorised, 603— voluntary 
conveyance to beneficial devisee, ib . — s^'de to provide for deficiency in 
personal estate, 604 — ^rota of sale, ib . — ^purdiase-money is jmyable to 
executor, 605 — surviving trustees, t5.— ooutinuing trustee where no new 
trustee appoint^, ib. — trustee irregularly appointed, 606 — when sur- 
viving trustee can transfer the trust, ib. — all trustees should join in the 
receipt, 607 — ^trustees appointed by Court, 609 — 7 & 8 Viet. c. 76, ib . — 
power to lend on mortgage implies pqwer lo give receipts, ib. — io also a 
power to vaiy securities, 610— Jiowei*of trustees in cases of breach 

of trust, 610, et seq. — ^whether as mortgagee^ they can release wit^ut 
receiving purchase-money, 612 — ^Trustees Relief Act, 613— applicatiem of 
purciiase-money id^nayment of charges, ^gift of residue, 614— ^harjge . 
of debts who ahould sett, 614 et 22 & 23 Viet. c. 35^ 615-Aiifgf of 

6 2 ^ 
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how oreatedi, 616^^xeoiiiors can aeU, when, devisees ia trust 
■ell when, 618— -whether beneficial devisee subject to diarge can s^ 618 
— statates making real estates assets not equivalent to charge of debts, 
621— purchase from heir or devisee, 628— receipt under powei** of 
attorney, it.— under Lands Clauses Consolidation Act, on sale of super* 
fluoua lands, ib, 

4 . Amount paycMo in r^pect rf purch<u>mo}ityf how increcued or 
dtiiHnwhecf, p. 624. 

Purdbase-money fixed by arbitraUon, 021 — under Lands Clauses Consoli- 
dation Act, 625 — increased by interest, rate of, 627— when payable iu 
cases of delay, 627 et iteq , — ou valtiaiion of timWr or fixtures, C<8t ot uq* 
— what is a sufficient appropriation of the purchaso-xuoney to relieve the 
purchaser from payment of interest, 684 — express agreement to pay 
interest, 636 et seq. — Ihs Vij»uu v. De Visme^ C3S — how the ordinary con- 
dition is construed, 630 ct aeq, — acquiescence, 643 — deposit, 644 — 
purchase-money, whether increased for excess in quantity, ib. — or 
variations in quality, 648 — purchase-money, bow diminished, ih , — by 
proceeds of estate received, &c., by vendor, 640<~deteriorations, — 
abatement in res]>ect of original defects, 651 — for deficiency in quantity, 
651 et effect of expressions ^^more or less,*’ oy ^thereabouts,” &c., 
652 — Oordinghtf v. Cheeseboronqhf 653 — Difference in quality, 654— 
interest ou abatement, 655 — loss or gain on investment of purohaao* 
money, ib. 


5. Ae to execution by the parties^ p. 655, 

6. To tehom, ami how^ purchaee^moiuq diouM he paid^ p. 656. 

Not to agent or solicitor as such, 656— to whom, ib. et in ease of 
trustees, ib. — agents, 658— joint vendors, 660 — ^where sale is made under 
power of attorney, 661— on sale in bankruptcy, ib. — ^lien of third party, 
ib. — Trustees Belief Act, ib. — sale to railway companies. See., 662 et seq. 
—application of deposited monies under the 69th section of the Lands 
Clauses Consolidation Act, 663 et payment out of Court, 667 — 
re-investment, 608 et seq. — ^pracUee respecting, 670— interest, 673» 

it 

7. A$ to purtittuer'i right to dwdt, atUttoi eopiu, Ao,, pi. <878. 

3?9ni|Mer'a to deeda, too. 873 — on fnirchaae of only part of eatate 
j87ji-Ht^dor not antidod to retain deada beeaoae Ite ia under a ooTeuaat 
; 3 f||!»|faifai«e thom, jiAere tbaltade ia nnder a troat for aale ia a aettle- 

’ mortgagee a^iog aevend mortgt^ by a aia^ 

da^y '0,—‘W<(p)ljpo enridiaaeea, 87^atteated ooplaa^ fit.— oorenaat for 

of doenroenta abovld be ea^j^lduedy e78< 
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8. MaU 0 ra necessary to ensure the full effed of the emcuUd conveyance 
registration^ enrohnenif ££?<?., p. 678. 

Loc^ registration^ 676 — extends to memoraudam of equitable charge, 679 
—what interests are excepted from the Acts, 680 et seq. — local registries 
superseded, where the land is registered under the Land Hegistrjr Act, 
681 — effect of not registering will within prescribed period, 682 — 
. 37 & 38 Viet. c. 78, s. 8, 683 — title marketable if heir concur, ib , — 
memorial, its contents, 684 — attestation, &c», iJb , — ^Bedford Level Act, 
685 — Mortmain Act, ib . — registration of Indian assurances, 686 — enrol- 
ment of assurances omitted to be enrolled, ib . — on sale of land already 
in mortmain to a charity, 687 — Heligious Buildings Site Act, 1868, ih . — 
lands within the Duchy of Cornwall, ib . — disentailing deeds, ib. et seq . — 
consent of protector, 688— certificate of acknowledgment by married 
women, 690— entry on Court Rolls of copyhold assurances, 691 — indorsed 
notice of conveyance, when expedient, 692 — notice to trustees, 693 — ^to 
mortgagee on purdiase of equity of redemption, ib. — admittance to 
copyholds, ib» 

9. A s to stamps^ p. 694. 

Deed unstamped not evidence, 694 — ^may be stamped after execution, ib.— 
17 dc 18 Viet. c. 125 and 33 & 34 Viet. c. 97, ib.—ud valorem duty pay- 
able, 695 — on what consideration, 696 et seq. — assurances to friendly 
socieUes, 699 — ^buikyug leases, 700 — scale of duties under 33 & 34 Viet, 
c. 97, 701 — commissioners may determine proper amount, ib. — certain 
conveyances exempted from increased duty, ib. — vesting orders, 702 — 
apportionment of consideration, 702 — duty on sub-sale, ib. — none on deed 
of confirmation, 703 — on collateral deeds, ih. — and duplicate, copies 
of Court Roll, ih. — several owners, 704— deed with double operation, ib. 
—matters not involving additional duty, 706— deed stamp unnecessary, 
allhough ixd valorem duty less than deed stamp, 706 — appropriate stamps 
to be useil, ib. — pi-esumption as to stamps, ih. — alteration of instrument, 
707— land abroad, ib. 


10. As to cosisy p. 707. 

Of conveyance, purchaser pays, 707— of execution, vendor pays, ib,— 
getting in legal estate, 708— copyholds, 709 — please, 711 — conveyance, in 
consideration of rent-charge, ib. — sale under Lands Clauses Consol ida- 
, Tiion Act, ih. — ^re-investing pnrebase-money, &c., 712 et seq. — what is 
a “wilful refusal” to convey under the 80th section, 717 — ^what is 
“ adverse litigation,” ib. — ^how costa are vappoxtioned where there are 
sevend companies, 720— costs of arbitratioh under Lahds Clauses Con* 
Bolidatlon Act, 721 — additional expenses if estate is encumbered, &c.^.t6« 
—trustee, solicitor, 722 — taxation under 6 & 7 Viot c. 73, 723 et seg.— 
under general jurisdiction, 727— under 8 ft 9 Vioh c. 119, 727-*Attoriieys* 
aud Solicitors^ Aet» 1870^ 728, ^ 
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CHAPTER XIV. 

AS TO THK EFFECT OF TMK OONTEYAKCE ON TttB ItBtATITS nOBTSfOr 
VENOOB AND PUBOHASBB. 

1. Vini Jer*s lim on ettaU/or unpaid purckate-monetf, p, 729. 

f eador’A lieU) 720 — g«beral iiittiir^ of, ood inoideiito to, 730 et toq , — is not 
an ejqireaB trost wiUiiu 3 & 4 WilL 4, cs. 27, 732--nor witMo Locko 
Act, A . — ^bnt is within the Amendment Ac^ t&. — ^ie Mnjpiahle by 
pttixrli ibn — manliiilliDg for, 733 — ^hour lost or waivod, ih, et eeq. — may 
sulmiat as to only part of unpaid money, 73S— preeumable intention 
oither way may be rebutted, ib, — ^iien, bow loot as against third parties, i‘6. 
— none impltedin favour of disqualified parties, 739~nature of, |6. — iU 
effect when purchase-money remains on mortgage^ 74() — ^miscalculated 
interest, ib. — illegal contract, 741 — sale to a railway company, 

2. Whether the vendor hoe any lefnedy if eetaie hoe been eoM at an nin/tr- 
utlue, or more kae been convened than wa$ p. 742« 

Not for mistake as to extent or value of property, 742— or extent of his 
interest, 743— uWer, if property not intendeil to be dealt with is con- 
veyed, 7 44 — or irin fixing price he rely on purchasers information, 740 — 
or if being ignorant or distressed he sell at undervalue, i7a— general rule 
as to distress, 747 — ioade(|ua( 7 ' of consideration, %b , — ^mutual ignorance, 
748 — ^uncertain amount of purchase-money, <6. — ^want of professional 
advice, ib. — ^what relief formerly given on sales of reversionary intereals, 
749 eeq. — ^what interests were reversionary within the rule, 750— 

V. Hamletj 752 — family arrangements not witbin the mlc, tb. — adequacy 
of consideration, how determined, 754 — sale frandolent as against tenant 
in tail, set aside at suit of remaiuder-man, 756— terms of relief, 757— 
acquiescent and oonfirmation, 759— conveyance, when reformed in 
Equity, ib. — preservatiou of pendente lite, 760— illegal, motive for 

purchase, tb. — powers of Divorce Court to rectify marriage settle* 
ments, ib. 

* 

3. Vendor^t rigftU of pre-emption uiuUr Zaneb Cktueet Cm^oUdati<^ 

' Actf 184^ p. 761. * , <. 

'VkovisioM of Act iu imytect of .m^erfluenM laiid% 761. 

< . .fr , ■ '■" ■ ' ■ ■ 

at Law and i» on ptweltaeer'e emm/mkf |k 764. - 

drFc&nito ehumilicd^ 7^~wh«^er ftntt claeM imii with ilw 
hmd, i$j-il!ieaQad -dUdm do }K>t, amiie, imt in £qa% Id&d alic^ Nith . 
uotioe, ^ what ciumw, 767^wea tboi^ at 
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and oonsteaciiFe notice ie ffnffident^ 769-— damegee niay now bo awarded 
in Squity, 770 — ^wheit anch relief wiH be refpsedf 77l — tbjrd dasa, 
remedies on, 775— covenantor liable on covenants in gross, 775 — assignee 
Hot liable on collateral covenanti t6. — effect of bankruptcy, 776— under 
the recmit Act, i5.— not affected by alienation, 777. 

5. PurckoHr^s remedies on m)idot^s covenants, p. 777. 

Are in general his only remedies for defects after conveyance, 777— cove- 
nants for title, 778 — ^who are liable on, «&.— benefft o^ runs witii land 
when, ih. et seq. — will run with incorpoi^ hereditaments, 780— cove- 
nants in conveyance of equitable estate, ih . — breach of covenants for 
title, 781 — Stainte of Limitations, ordinary covenants for title, 
how broken, %b, et seq.-~- effect of qualifying expressions, 782 — how 
usually restricted, 788 et seq^ — who may sue for breach, 791 — damages, 
ib, et seq . — whether the value of improvemeuts can be recovered, 793 — 
bankruptcy and certificate, 794 — release by mortgagee, 795 — ^action 
against devisee, TOC— damages when claimable as debt iu administration 
suit, t6. — not apportioned, 797—covenants relie ve<l against in Equity, 
ih. — veudor^s covenants other than for title, 798 — execution of deed by 
plaintiff unnecessary, ib. 


6. Purchasers remedy %n Equity utuUr special circumstances, if title prove 

defective, p. 798. 

Purchaser with defective title, when relieved in Equity, 798 — wUful mis- 
representation, 799 — fraudulent concealment, ih. — fmud of agent, 800 — 
terms of relief, 802 — allowed to follow purchase-money, 803 — bill for 
compensation not sustainable, 804 — action on the case, ib. 

7. As to purchasers riyht to pay off hicumJbrances out of unp(\id purchase^ 

money, p. 604. 

Purchaser's right of retainer, 804— case of double agency, 605 — purchaser 
buyii^ up incumbrances, 806. 

8. Purchasers 9*emedy in Equity if he buy his own estate, or if latuh arc 

omitted from co^iveyan^e, aiid as to further assurance in Equity, and by 
• StafiUe^ p. 806. 

Puieohaser buying his own estate, relieved, 806 — ^whether so if he buy 

^ etinte 'which has no existence, ib. — wliich the vendor knows to be 
utterly worthless, ib . — ^lands shown to him, or accidentally omitted^ 807 
— subsequently acquired interests, 808 — fbrthcr evidence, 810— estoppti, 
voidabto estate, how ooufirmed by tenant iu tail, 811 — ^tndemiiUyj^ 
fire polioies, SlA 
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0. At to ilit getural riyhtt and liabiHiut of pwehaier under 
conveyance p. 812. 

JhmAxnaox^B right to rent, 813— to sue for broadi of ooveuantj 814— ««- 
eutrj, ib . — pxirohase by lessee^ 815 — use and oocnpation, 813— *pur6haiw*B 
will, i6. — purchase of equity of redemption, %h » — ^general prorisions of 
Locke King's Act, 817 et seq , — the iimendinent Act of 1867, 820 — 
equitable estates, 821 — conditional conveyance and mortgage die- 
unguished, t6.— damage by prior act of vendor, 822. 


CHAPTER XV. 

AS TO THE EPPECT OF THE CONVEYANCE ON THE ^\I>V£n8B RIGHTS 

OF THIRD PARTIES. 

1. Purchaser without iiotice 2 >rotectcd l*y letjal estate ay^ainst prior 
c/aimauts, p. 823. 

If equities eipial, legal estate prevails, 823 — purchaser bn3dng without 
notice, protected by legal caUitc, when, 823 et'seq . — legal estate from 
trustee, with notice, 825 — from uuHatisBed iticumbnincer, 828 — general 
remarks on the doctrine and cases, 823 — best right to call for, 831— 
Equity will not, in general, act against bond fide purchaser without 
notice, 832 — Phillips v. PkilUpSy 833 — purchaser whether compelled to 
produce title-deeds, 834 — Heath v. Crcalock, 835— V. & P.^Act, 1874, s. 7, 
836. 


2. Purchaser with mere equitable title is j^ostfhffied to equitable 
^ claiituiitfs, p. 837. 

Between mere cH^uitablc claimants prior title prevails, 837 — mortgagoes ]»y 
deposit bound by secret trust, ib , — no priority' hy notice to owner of 
legal estate, 839— concealed incumbrance thrown wholly on [luisue 
equitable purchaser, t6.— charities, ih. 

3. Purchaser, how far protected against defective execution of powers \ against 
prior claimants who have encouraged him to purchase ; und hy Statute 
in various cases, p. 840. 

^•Biflief ai^inst defective execution of powers, 840 — 22 & 523 Victi c. 35, 
f*^^_exieouraging purchase, 841 et ^where there has been a subse* 
aa^penditure on the property, $42— reversioners, whether bound, 
" to take dee<^ 844 — protection against vendor's assignees 

^ 18ahkrup4c^ aifld Insolvency, 845 et under the recent Act, 847— 
judgm^jf ee^ditc^ d50«->tdefeets In fines or recoveries^ 851— and in 
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4. As to priority under liegistration Acts^ p« 842. 

Proieetion against unregistered deeds, 852~pTior registration condosive 
^t Law, but not in Equity, 863 — ^priorities of registered instruments, 
inter #6, 864— purchaser’s title, how impeachable under the Acts, 855— 
priorities under Fines and Becoveries Abolition Act, 857. 

!>. As to notice ; -^vhat it is, Iww it may he jproved, and Us effect; of noid 
or voidable estates, and voluntary or fraudulent conveyances ; equitable 
relief against ^purchaser, with notice, 857. 

Notice of unregistered assurance or judgment must be actual, 857 — notice 
to tinistees, ih . — ^to solicitor, is notice to client, 858 — ^when, by whom and 
how, to be given, ib. et seq, — of doubtful instrument, 860 — constructive 
notice, 861 et seq, — negligence, 863 — notice of fact, leading to other 
facts, &C., 864 — ^notice of facts which ought to have been known, 868 — 
cases where purchaser is not affected with notice, 871 et seq. — lis pendens, 
872 et seq, — past^ tenancy, 873 — ^lease, 874 — ^absence of title-deeds, 875— 
recitals, 876 — ^general notice of a document, when insufficient, ib , — 
psccessive caution, 877 — notice to counsel, &c., is notice, 678 — ^privileged 
communications, 881 — what are, and what are not, within the rule, ib, 
— to whom, and to what documents, the privilege extends, 882, 883 — 
effect of notice, 884 — of void or voidable estates, agreements, &c., ib. et 
seq, — of fraudulent or voluntary conveyances, &c., immaterial, 889 — ^27 
Eliz. c. 4, i6.— who are purchasers within the statute, i5.— what convey- 
ances are fraudulent within the statute, ib, et seq, — ^limitations in a 
marriage* settlement in favour of collaterals may be supported, when, 
894 et seq, — bo)id fule settlement by indebted settlor, 990 — settlements, 
with power of revocation, fraudulent 903 — vendor’s want of notice 
protects purchaser, 904— settlements to defraud creditors, void under 13 
Eliz. c. 6, 905' — tests of validity, 906 — who may impeach, 908 — 
voluntary settlements by traders voidable under the recent Bankruptcy 
Act, 910— on what terms pui’chaser evicted, 911 — if estate belong to 
infant, 912 — Statute of Limitation begins to run on conveyance by 
trustees, 913. 

6. -4.5 to contribiUion to paramount charges, p. 913. 

7. As to rights of third parties, after conveyance in various cases, p. 916. 

Provision in Lands Clauses Consolidatioi^ Act, 1845, for purchase of 
omitted interests, 916, 917 — ^incumbratioer has no claim against vendor 
f 0 i;)purehase-money, when, 917 — conveyance of equity of redemption to 
mortgagee, ih. — ^mortgagor buying from mortgagee may not defeat 
mesne incumbrancers, 919— mortgagee selling after foredosure cannot 
revert to collateral securities., ih.^purchaser from mortgagee bound by 
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CHAPTER XVL 

AS TO TUE RIGUTS, UNOEB THE COKVEYAKCE, OP JOINT PURCHASmiSp 
AHD PERSONS OTHER THAN THE NOMINAL FURCHASEBS* 

L As to joint purthasers^ p. 923* 

Purchasers joint tenants At Law, when so in Equity, 023 et seq. — joint 
« tenant’s Hen for expenditure, 923-~liability of tenant in common to 
account, 926 — mdvnntage } secured by partner enures to benefit of co- 
partners, 927 — partner in speculation must conform to agreement, ib . — 
land bought to resell, %L — whore the partnership trade is merely 
ancillary to the land, 92S — land of surviving partner when re-converted 
into realty, ib , — trmit for co-purchasers^ how proved against nominal 
purdiasers, 1 6 .— declaration of trust, by whom to be signed, 929* 


As io purchases in the mime of a nominal purchaser^ p. 930. 

If third persons pay the consideration, a trust i*e8xilts, 930— payment prove- 
able by parol, 931 — conveyance may be shown to be a mortgage, 932 — 
primd /octCy no trust results on purchase in name of wife or child, ib, — 
presumption of advancement may be rebutted, 033 si seq, — by what con- 
temporaneous acts or circumstances, 934 — piior advancement, whether ma- 
teria], 935— by what snbsectuen tacts or circumstaiiees, 036— election, ib , — 
investment of money as part of settlement fund, 937 — purchases in name 
of child or wife not within the 27th or 13th EUz., mnihUy whether 
vaHd in ca^ of bankruptcy, 936 — ^resulting trust may Ije rebutted, 939 
— ^purchase with trust money, purchase with wife’s separate estate, 

940 — purchase, when taken to be in performance of liability to settle, 

941 — who are bound by the equity, 942 — ex]>enditure on settled laud, 
943-— oovmiant to settle, who may enfoiee, ib. 


CHAPTEB XVII. 

mfimtM at IrATT POtt BBXACN OF COiNTEACT. 

jl. Pvrduum*, remediei affaintf vcHdor, p. 044. 

^ actipo, 943>*-ag«nto mV Mi4 
be and liabil^eii|| tcay W 
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, sued for depositi 946 — what Vecoverable, 949 «$gf.~what lu^ reeover- 
ahfo, 060Sa4n v. FoihergUly 954, 955 -4eath of purchaser, perooual 
repreie&tatives may sue, 957— death of vendor, liability of his represen- 
tatives, tb. 

2. Vcndor^at^mcdies at Law agaui$^pwckaBer^.%b7* 

Bight of action in vendor or his representatives against purchaser and his 
representatives, 957 — what recoverable^ ib. — use and occupation, 958. 

3. Plaintiffs hoio far hound to perform his part of ^ agreement before 
action^ p. 958. 

Performance of contract on part of plaintiff, how far necessaiy to support 
action, 959 — mutual agreements, when dependent, ib. — refusal to convey^ 
3"ct security for purchase-money enforced, 961 — deposit, 962. 

4. Ae to the agreement, Kovo affected by parol evidence, 962. 

Piirl performance, doctrine of, not recognised at Law, 982 — parol evidence 
iiuidmisslble to vary contract, ib, —how far admissible to explain, 963 — 
in case of collateral agreement, 966 — ^subsequent acts immaterial, ih. 

5. Production of agreement, when compelled, p. 967. 

6. Givunds of defence at Law, the agreement being cuimitted,p, 969. 

Original invalidity of contract, 969 — or subseciuent waiver, 970 — or release, 
1)71— or satisfaction, ib, — or Statute of Limitations, 2^5.— or the principle 
lex non eogit ad impoeeibilia, ib, 

7, Action token fonnerlg restrained in Eguitg, p. 972. 

Itijuncriou, when dissolved, 973— effect of Judicature Act, 1873. 

8. General matters relating to the action, p. 973. 

Particulars of claim, 973 — ^time is at Law essential, 974 — ^rule varied by 
Judicature Act, 1873, 974— equitable objections to title, a defence, 975 
— equitable defences under Common Law Procedure 'Act, 1854, 976 — 
under Judicature Act, 1873, 977. 

9. Pemedy hg Mandamus against Railway Companies, p. 977. 

When gi'anted, 977 ci action of mandamus, 980. 


CHAPTER XVIII. 

AS TO SPXKHFXO P^tloBAAKCE. 

1. Mattert rdating ta thoJurUdietion, p. 981. 

Siwaiftc pepfonaanee, the priaiaiy remedjr ia Jlqalty, 932 — ^but diuuagea 
, may BOW be awarded uader Lord Cairtxd Aot, ib . — ^how aeseseed. 981?-- 
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vSSM of recent Jndicatorc Act, 984— only given when a suit for qieoifio 
perfmnaiice would lie, 984 — principle on which epeoihe performance is 
decreed, 985— jurtsdiction not confined to contracts for side of land, ib, 
— where the land is oat of the jurisdiction, 987— vendor may sne^ 
Equity, tb, — building contracts, 988 $eq , — contract for sale of goodaull, 
991— contract of partnership, 999 — ^whether the existence of an easier 
remedy by mondamus is a bar to relief in Equity, ib . — ^plaintifiTmust elect 
between Law and Equity, 993— specific performance, when decreed, 
although contract may vest estate in purchaser, 994 — the relief is pui^ely 
discretionary, t5. 

9. By fvhom spici/k ptrfv/mianceB n\ay he enfereedj p. 995. 

Al suit of purchaser or his representatives in interest, 995— or of vendor 
or his repreaeuiatives in iuterest, tt-^Commissioners of Woods and 
Forests, ib* 

3. Agaifut spectjie performance may he enforced, p. 996. 

Agaunst vendor and parties claiming under him by subsequent title (exoe]>t 
purchasers without notice), 096— or under prior title which he might 
have displayed by conveyance, 097 — coittract for sale b}' one of several 
executors, 998 — contmct for side by a voluntary settlor, ib, — contract for 
sale of married woman's estate, 999 — of iier chattels real, 1001— whether 
she may adoj^t husband's contract, 1002 — vendor’s contract not enforced 
against^ parties claiming under prior alveolate title, ib. — ^purchaser’s con- 
tract enforced against himself and his representatives, llK>3— against 
separate estate of married woman, ib. 

4. As to the parties to the siut, p. lOCU. 

Parties to contract in general, sole necessary parties to suit, 1004 — purchaser 
cannot join, as co-defendants, receivt'r or steward, 1(K)5— or parties 
claiming adverse interests prior to the contract, ib, — person interested 
in contract, and* bound to convey, not a necessaxy party to vendor’s suit, 
th, — persons having adverse, inconsistent, or no rights, cannot join v^dor 
as oo-plaintiflFs, 1006 — but may be defendants, semhle, ib. — purchaser of 
other lot — 1007— agent or auctioneer, t5.— death of vendor, 1008— 
alieoaiion of vendoris interest, 1009 — ceetuis giie trusty when unneces- 
sary parties, ib, — death of purchaser, 1010 — alienation of purdiMeris 
interest, 1011 — purchaser when not a necessary party to the vendor^ 
fult, ih * — administrator ad litem when appointed by the Court, ib, 

I ' 5. As to the hdlcsr sAcUemmt qfp&mplaint^ p. 10194 

waa commenced by 1»U or plaint, 1012— effect of Judicature 
4^ ^ pli^ingB^ ^ need not allege signature, &c., 

tg lelters,.45.^inf«renoe4 of Xaw, t5.— waiver of title, 
fo.— prafW for.graeral relief, 1014— plaints in the County Courts 1016» 
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6. As to she late mode of proceeding hydaim under the Orders of Aprily 1850, 

and <M to Special Oases under Vie 13 <h 14 VicL c, 35, p. 1017. 

Or4iuaiy claim, 1017 — special claim, 1018— practice respecting, i^tj^pecial 
cases under 13 & 14 Yict. c. 35, i6«— practice as to, 1019* 

■dr 

7. As to how the plaintiff*s case may be stistained in Vie absence of a Vfritien 

ayreementy — /mud, part performanccy admission by defendant of parol 
agreemeiity imrol variation of written agreementj p. 1022. 

Written agreement when dispensed with, 1022 — on the ground of, 1st, 
fraudy 1023— 2nd, part perfonnamcy what acts of, sufficient, ib. et seq.— 
or insufficient, 1023 — ^plaintiflT how far bound to show precise terms of 
contract, 1031 — separate lots, 1034 — ^sales by auction and in bankruptcy 
are within the statute, ib. — 3rd, admission of agreementy and statute not 
insisted on, ib, — ^purchaser cannot in general enforce specific performance 
of written contract with i>arol variation, 1035 — subsequent parol varia- 
tion, enforceable only if p»irt x>erfQrmed, 1036. 

8. As to grounds of defence negativing plaintiff right to specific perform^ 

ancCy except with a varicUion of the original written agreement ; rir., 
fraxuly mistakcy misrepresentationy unfulfUled in'omisCy parol variationy 
dbc.y p. 1037. 

1st, Fraud or mistake, affecting the terms of the agreement, 1037 — 2ndly, 
fntud, mistake, or surprise, inducing defendant to enter into agreement 
misapprehending its effect, ib. — ^but more suspicion of fraud insufficient, 
1039 — and mistake if relied on must be clearly proved, ib* — 3rd]y, 
misrepresentation or unfulfilled promise, inducing defendant to enter 
iuto agreement, knowing its terms and effect, 1039, 1040 — 4thly, 
subsequent parol variation part performed, 1043. 

9. As to grounds of drfeneo negativing in toto plaintiff's right to specificy 

performance; viz.y personal incapacity y nature of contract or fraud 
dc.y dbc,y attending its execution ; matters relating to the estatey titlcy or 
considerationy plaintiff^s conducty dc., after contract ; election of other 
remedyy p. 1043. ^ 

let, Personal incapacity to contract on part of defendant, 1043 — ^intoxica- 
tion, ib. — ^personal incapacity on part of plaintiff, how far a defence, 
1044 — ^2nd, matters relating to the coi^trael, dse. ; illegality 1045— inter- 
ference with rights of a third party, l1b40 — ^inability of Court to execute 
contract, tfi.— impolicy, 1047 — breach of trust, ih.— improvident contract 
by agent, 1048 — agreement for a partnership, ib . — ^hardship, 1049— 
breach of trust, when a defence or ground of hardship, 1051— hardship 
when not available as a defence 1,052— hardship on members of a wr- 
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105S^-«4tardali{p vthem* aseeirtaltievt^ 2&«-^fhuidy mUtaltiii Biirptile^ 
tttbftqprbsMta^ or conoefiliiieiiti 1053 et 6T latittuilily of 

v«kii6dx« wither « defence, ICMiO et $eq » — ^nomhinl oontraotor, 1O0P« 
ifisttrtlon of ponaity, ]061~iiiabUity to recover damugee at Iav^ 
contract incapable of complete performance, l06£^-^3rd, mattere r^ating 
to the estate ; original defects in, th , — ^public nuisance, t*6.i^pubUc inoon* 
Teniencei, fb.-^estntciion of estate, 1063 — 4tii, inatters relating to ilia 
title ; want of, considered as a vendor’s defence, ifr, — ^vendor when bound 
to oonvey part of estate with abatement, 1065— or partial interest with 
abatement, 10C8*-’ittdemnity, lOTO— vendor’s and purchaser’s rights 
to abatement, not reciprocal, 1071 — purchaser’s right to, how' lost, 
vendor how far bound to make good inter^t contracted for out of his 
own higher interest, 1072 — ^want of title, where a defence for purdbaaer 
declining abatement, th. et seq . — several lots, 1074, 1076 — ^beneftt of ile« 
feuee, bow lost to purchaser, 1377 — defects in title which are not a pur* 
idiaser’s defence, 1076 el 5th, matters relating to consideration, 1079 
— inadeqnacy of, W'hen a vendor’s defence, 1080— reversionary interests, 
45.— sale of unascertained interest, 1081 — whether question of inade* 
quacy excluded by uncertainty of consideration, ih , — failure of contin- 
gent ooneideratipn, 1082 — excess of purchase-money, when a purchaser’s 
defence^ th. — ^future consideration which ermnot be enforced, 1084 — when 
price fixed by valuation, t7i.— 6th, conduct of plain Ulf after contract, 
when a defence, th. — ^release, wuiver of, or delay to enforce the contract, 
1086— what delay in filing bill a defence, th. — conduct of plaintifir, waste 
of estate, 1087— ejectment of purchaser rlghtfalTy in possession, th. — 
inability of vendor to perform material stipulation under contract, 1088 
—or act of forfeiture by purchaser in possession, th.—eleciibn of remedy, 
action brought and damages recovered, 1089. 

10. to ihq proceedinfft in the «n*f ri«., payment of purekaMe-mmey into 
Court, reference of tide and proeeedinye t/icreony decree fur pldUntiffy 
conveyance, decree dicmiuing hiU, p. 1089. 

Purchaser in posseasioD, when ordered to pay purchase-money into Coniif 
lOi^— or allowed to elect either to pay or vacate possesion, 1090— 
receiver, 1092 — where railway company has entered Into possession 
belcm payment^of ]nirchase-money, 4h.—occtipation-rent^ 1093— deposit, 
— injunction against waste, 4h.— against exercise by vendor of his 
Ic^ rights, 1094r— on siUq of Mxt pmseidatioii, 4h. — ^reference of title 
l^c^ hmaAAjt^ 1095^s^voloiis defend^ 1096^-ti|nBstion of tltlO con* 
d^cree^ ^traot, 1097-^bJecU<ms to tiHe, what are, 

OB (^uttd of delay, th«— or wslvmr of title, ih.<^^rder, 
wiWijISf jWiMtajr and form ol^ 1098 — ^piOceedings on refinrenoe, 1099— pnr^ 
dian^lMM not lUoypt doi^btful cft merely oqnitabla^ 4h.~or eon^ 
amit.tejiite bcfiBjg aentto Law, 1100— Conrt might deteimine doubtful 
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t^t9 without directing issue, t5, — ^reference under the Judicature Act, 
1101-*-que9tioiui of law more readily decided against purchaser than 
questions of construction, 1102—^ to doubtful titles, 1103 ei S 09 f.^--oerii* 
flcate when absolute, only opened on special grounds, 1109— certificate 
in favour of title, ib . — afresh reference, when directed, 1110— dismissal of 
bill, 1111 — ^freab objections, ib. — certificate^ against title, ib , — reference 
back, when directed, 1112 — ^removal of objections at hearing, 1113 — ^ 
purchaser's general right of reference of title, how waived, t&. — ^pur- 
chaser, after great delay, not forced to take clearly bad title, %b . — decree 
for specific performance, its form, 1114 — ^plaintiff may take a decree 
adopting parol variation proved by defendant’s agent, 1115 — may elect 
to take defective title, decree for specific performance no bar to 
adverse claims, 1115 — plaintift* not allowed to take decree against his 
own contention, 1116— defendant may take decree with parol variations 
of contract, when, %b , — decree should direct accounts, &c., ih, — ^abstrac- 
tion of subject-matter of contract pendente lite, 1117— decree, in vendor’s 
suit, may direct re-sale, &c., tb . — as to conveyance being settled by 
Judge, 1118— course of proceedings, i5,^^onveyance under Statutes, 
1120 c^>cQr. — no interest on money refunded on appeal, 1121 — ne exeat ^ 
ih, — attachment, i&. — return of deposit, 1122 — saving of legal remedy, 
1123 — writ of iiasistance, ib. . 


11. Ae to costSf p. 1123. 

Costs, unsuccessful litigant, generally pays, 1123— eases where general rule 
is strictly enforced, 1124 — where enforced with more than ordinary 
siriogency, i6. — when general mle is allowed to operate, 1125 — ^where 
it is modified, 1126 et eeq , — ^where the successful litigant has to jiay 
coats, 1129 et eeq , — where the defendant submits to the plaintiff’s 
demand, 1133 — where he disclaims, 1134 — where the title is perfected 
pendente lite^ 1135— costa of case sent to Law^ 1136 — of action at Law, 
. ib . — mortgagee when refu^ his costs, 1137 — where the suit might have 
been brought in the Connty Court, t5.— cases where the title has been 
held good, bad, or doubtful, on questions of construction, law, or fact, 
classified, 1137 et eeq. 


CHAPTER XIX. 

AS TO REQISTltATlON ";or TlTHfi. 

Gmieitd provisions of Land Registry Act, 114? sej. — ^Dedaration ot 

ntle Act, 1862, 1149— causes of failure of Land Registiy Act, 1150 — 
report of Commissioners, 1150— General pro\^isions of Xand Transfer^ 
Act, 1875, 1151 ee 
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‘ CHAPTER XX. 

'if ^ POVSK Of tAe TOtTllT TO SBLL ONOSB SBOBKf 
' » . ■ STATOtttB, • • 

. 1. Lwmt OMtf 8aia* of Settled JEUatea Act, p. 1171. 

# 

General prsoMsiona of the Act, 1171 et §eq, — mode of procedare under it, 
1173 ^ — concurrence of parties when dispensed with, 1175 — appli- 

cation of mone^ra tm^er it, 1177 — purchaser requires an indefeasible 
title, Semite^ 1179 — where parties are under disability, 118l) — general 
remarks on the Act, 11S2« 


2. Confirmation of Saica Act^ p, 1183* 

General prorisiona of the Act, 1183 — BuckUif v. //otre/i, ih , — cases and 
mode of inrocedare under the Act, 1181. 

3. Partition Act, 18C8, p. 1185. 

General provisions of tlie Act, 1185— mode of procedure under, 118G— 
cases under it, 1187— costs, 1189. 


CHAPTER XXI^ 

A0*fO SSALEtJlT TRE COVERT OF CHAKCERT, OR TRB CBANCERY RIVISIOK 

OF THE HIGH COURT. 

1. A9 to time for the conduct of and manixer of saUf p..ll90. 

Sale by Court, how made, 1190 — in administration suit, 1191— before 
decree, in foreclosnre suit, 1192— who may bid at, 1195— who 
conducts,^ 1196 th.— Court executing trust, cannot* anticipate time 
thereby fixed for eale^ ib ^ — eaJe may be in town or country, «&.— relative 
duties of vendors and purchasers* prior to, 1197 — preparation of par* 
ticulars and abstract, ib, 1 198— reserved bidding, 1199— deposit, i5. — 
highest bidding by person incompetent^ &c., ib , — bidding after estate 
bou|^t in, ib, 

% A$ to the riffhis and Uobilitiee of the hiffheet bidder after ike eale^ hut 
before the certificate becomce abeotute; and ae to the late praetic^ of 
opemngf biddinge, p. 1200* 

bidder not the pureliaser nniil ceriifleate of sale"* is absolnte : his 
iri^llJbAe in interim, iSOO — ^prior death of, 1201 — subsale at profit, ib, 

hiildtsig% ib, — what advance in price was suiBhieiit, 1202 — 
ti^^ir-oosum of piocecding,*t5.— deposit, th*— first pur- 
ehase^lD te interest and costs, 1204— biddings ee^pened on 



to paj in, deposit, ^*r4^rstJp4>^M^.dtacbarged^Vy 

onto opening biddings, opting bi<Id]bgs^\i?^nnt|>id at>. 

resale, primd facte disdiarge<i, tb . — ^tirben entitled to oeets* J^^-^penitig ^ 
'biddings in fictitious uanie^i^. — practicdof ojgaiin^ biddiiiQlB 
continued, »oept4n what caaes^*^. " ^ -v * • 

3. As to the certificate of sale hecomhi^ ctbsolute ; and as to the pjircluitsir^s 

subsequent rights and liabilities, p« 1200. 

How certificate beoomeEi absolute, 1206 — purcbas^^thenceforth entitled to 
estate, tb, — pay apply to pay in his^jgurchaJ^inoney, or to discharge 
incumbiaiices, |$07 — substitution of purchaser, 1208. 

4. As to the investigation of title, pa^jment and application cf purchase- 

money, possession, and preparation and e^^eculiot^ of the conveyance, 

p. 1208. 

Abstmct, i|nd title, 1208 — reference, 1209— costs of, 1210 — pul^base- 
money when paid in without accepting title, 1212 — its z^dicatipn and 
distribution, ib. et seq, — is legal assets, 1213 — incumbi’ances, 1214 — 
deeds should handed over, 1216— costs of appearing ou petition for 
distribution, »6.— investment of, t6. — possession, ib, — on purchase of life 
estate or anu^ty, 1217 — as to abstract, &c., ib, — conveyance when to be 
settled by Cdiu-t, 1218-*-executor of lessee entitled to indemnity, 1218 — : 
jmrehaser may i*eqaire concui*i*euce of all necessary parties, 1219 — who 
are such, t6, — party refusing may be ordered to convef|fei'6. — against 
whom order will be made, 1220 — x^*ty refusing may be declared a 
trustee, 1221. 


5. Purchaser's rights after completion, p. 1221. 

Parchaser, after conveyance ez.ecute<l, may claim deeds, 1222 — as to 
attested copies, th * — will be protected against all parties to suit, 1223 — 
unless Court exceed its jurisdictiod, t&. — ^allowed compen^tion for 
mis-d^ription of estate, 1225. 

6. As to the practice when the purchaser fails to complete, p. 1226. 

Course to be adopted if purchaser refuse to complete, 1226 — if supposed 
be irresponsible, «&.— if supposed to be responsible, 1227 — purchaser 
whether allowed to forfeit deposit and abandon contract^ 
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its having been made before the filing and approval of the certifi- 
cate in answer to the preliminary inquiries. 

P. 168. Ilotlffkimon v. Crowe^ now 'reported in L. IL 10 Eq. 501. 

. ’ 160, n. (<0* -A.S to what are usnal covenants in a mining lease, see 

> HixhjJ^nson v. Crotf'e^ nhi atnjh ft* 

1\ 2 (K>,n. (^#)i P* 205, 11 . ( 11 ). But sec A$ige\l v. Dnhe^ L. R. 10 Cj. B. 
174, 

\\ 216, n. (o). And see Chm* mnre v. Turner^ 10 Q. B. ThK). 

P. 21 s, 11 . (if). And wee CfnnmuiH v. fScott^ L. R. 20 Eq. 11 ; but see 
Jietr V, London and Par in Hold Coinpamj^ L. R. 20 Eq. 412, and 

P. 219, 11 . (y). For Hayward v. Cope, 22 Beav.,'’ read Hag wood v. 

(.Viyjc, 2 o Beav.” 

P* 237, Hue 13. For ”ia exempt,” reiid ‘‘ was exempt.” 
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stream, see JJue/i v. Trowbridye V’atencorls., Company, L. It 10 
Ch, Ap. 459. 
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See now tlie Judicature Act, I87;i 36 St 37 Viet, c. 66, s. 5, 
7 which aMdmilates the rules of Law and Equity as to time 
essential, luid mde ^ 94 /ni, p. 974. * 

PhiUij.^ V. MUktf reversed on appeal, L. It. 10 C. P* 
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. The seventh sciction of the V. and P. Act> 1874, ia how 
by sect. 129 of 38 & 39 Viet. c. 87. 
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[fPereut form. See sect. 48 of 38 A 39 Viet. c. 87. .. 
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P. 543, n. ( 7 ). Lacey v. //lY/, in which case Uoidantf v. f 
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P. 622, n, (ft). See now Lme^ v. i/t//, L Jl. 19 E<|. 310. 
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P- 663, n. (-)- And 8**0 n Utt/thm Hns/ntafy h. It. 19 K<|. K)7. 

095, n. (e). For “33 31 Viet c. IV' read “33 & 31 \ iot e 97. 

sect. 15.” 


P. 702, second mai'glual note. For “appointment,” read ** ap|>orth>u- 
meut.” 

P. 720, n. (/*). See, however, A'/ jiar/fy /Atreraots 0 / Si, JUu tln'lom* 

L, it. 20 Eq. wheie the co*^t4 were *qq>4»i turned 

mteably. 

P. 724, n. For “ » '•ttA read (titfih'' 

P. 728, line 22. Foi “ 11 Geo. 111.,’* read “ 11 Gro. 111."' 

P. 768, u. (>;/). Sec* //an v. E. It, 1 1 Kq. ;i3’^. 

P. 813. A>Tiether the late Api>oii,ionment Act applies as bt*twet*u 
Vendor and Pnrchaa<*r, is a moot jioiut which has not yet iH.*< 11 
judicuilty detc'i mined. 

P. 835, ». (I/. And sec 0 v, L, 11. 20 I*>i. 23'^. 

P. 836, The 7tli seciitni <•! the V', and 1\ Act, 1^74, is now itfK*.iltd, 
vide and i*»fray p. 1170. 

P. 932. As to \\hat is a puttinpr oneself in Ju*o parentUy see v 

J^a^f oey L- R. Itl < h. Ap. 343, 350. 

962, n. («). But se** A'.i p^ntc /hutfU^ E. It. lO CI 1 . Ap. 512, and 
ia/myp. 1227. 

P. 966, n. (e). <’oni|>are S^tJamaa v. Olotfcvy B It. 20 Eci- 444. 

P. 971, n. (t), and 974, n. («}. And see Jlicl’man v. /fayjwr, E. It. lt> 
C. P. 598. 


P. 1004, n. {#), And see TFam/orri v. IleifCy L. R. 20 Eq. 32E 
P. 1024, n. (q). For “ IVelU ” rearl « 

P. 12^^ li. (/>}. And see Ejt jyxttc iLtrmU^ E. R. 10 Ch. Ap. 512. 



•A TREATISE, 

&c. 


CHAPTER I. 


Chapter I. 


AS TO lUISTKICTIONS ON THK OENKRAL CAPACITY TO BUY OR 
SELL REAL ESTATE. 


1. Who are (jenerally 

2. }r/to are rdaiively) 
.S. Who are generally') 
i. Who are relatively) 


incompetent to sdl. 
incompetent to purdiaee. 


T 

X IIE questions who may sell, and who may buy, real estate, 
may be conveniently discussed, by assuming the existence 
of a general capacity to enter into the relation of vendor or 
purchaser ; and by then treating of the exceptions from the 
general rule. 


Incapacities to sell or buy may be considered as being of lnc<^citiea 
two descriptions : 1st, such os depend on some circumstance mo 
personal to the proposed vendor or purchaser, and affecting 
his general capacity to buy or sell any real estate whatso- general 
ever; ami, 2ndly, such as depend on the relation in which ortdative: 
ho stands to the particular property about to be sold or 
bought; or to the party with whom he intends to deal. 


( 1 .) Who are generally incompetent to eell. 


SeoUon 1. 

A jfroposed vendor, although having a good title to, and 

bfting tlie absolute owner of property, and standing in no uoampctaBt 

. . to 

VOZtn L ® 



si^Actn 

J% « 'jf Telatfoft V}j^s Jiwchftficr, may yet 


under s<llhie personal inoll|p(C)ty, tw|^d|.»4itay prevent a 
*"*"*5^^ - ;■ that is to say, he iftiy be, lst,‘4«if inilblj^'**, so, ho can, 
general rule, execute no convc 3 wnce wh«A will IrinJi, 
iti hj'- '^rii’,. ,*r himself when he comes of age, or hjahe^ in the event 

dying, cither under ago, or of fuJI jgd,= but Anithuut 
^^jlpha^’ing confirmed the transaction : — supposini^t to be capable 
of confirmation (<i). 


£sUt«9 of, 
cannot 
generally 
be sold by 
Court 


Nor has a Court of E<jiiity any authority to sjpll the real 
estate of an infant, under the mere notion that a ^Ic will lie 
boneiicial (b). In some cases, however, wherc an infant has 
been entitled to an undivultHl share of realty pf sirtall vnlu(% 
the shares in which liave l)een minute or numerous A sale 
instead of a paititioii lias been decreed, as lieing inor<' advan- 
tageous to the infant ; but, in order to create the jxu lsdietion, 
the infant's costs already incurred in the suit lu^Ve 1 )een tiist 
declartnl to In.* a charge on liis share (c) . and under a recent 
statute (d), tlie Couii has po^^(*r to order a salc», instead of a 
partition, notwithstanding the disability of any of th(‘ parties 


May convey And, bv statute, in particular eases, infants holding land in 

under epecUl ' ‘ . , . , . t • 

BUtnies. trust, 01* subject to the debts ot their ancestor or U^statoi , are 
enabled to convey, iimlcr tlie autliority of tli<‘ CV>urt of 
Chancerj' (e) ; so, too, by the Infants’ Settlement Act *(/), an 


(a) 4 Boc. Abr. 300, ct teq Any 
deed which takes effect by delivery, 
Is, if executed by an infant, voidable 
only ; but letters of attorney, and 
deeds which delegate a mere power, 
and convey no interest, are absolutely 
v<nA Zouek v. Partons, 8 Burr. 
1704 ; Ancn v, Ilaiidcork, 17 Ves, 
383 ; AUen v. A/frn, 2 Dm. A W« 

(ft) CaUtrl V, Godfrey, 0 Beav. 07 ; 
and see Brookfield v. BradUy, Jaa 
334; Woodv,PtUtemm,\(iBoKv.U\ \ 
JWdWv,df«)re,10Beav.l70; 7Dea 
ll«A€k4t01. Afe to We under special 
diMneliiioi^ OanMUme v. Omni; 


1 Coll. 577 ; Ch. XXL b 1. 
As to mortgage of an infant’s estate 
under special cironmatanoeB, see Fritk 
V. Cameron, L. R. 12 Etp 169 ; but 
see Jlilheri v. Cook, 1 S. A S. 552. 
As to the power of the Court to order 
a sale of an infant's reversionary in- 
terest in perstmal estate, see Nunn v. 
Hancock, Jj. It 6 Ch. Ap, 850. 

(c) Thadaesmy v. Parker, 1 N. R. 
567 ; DacU v. Tumy, 32 l^v. 554 ; 
Hulhacd V. HMard, 2 H. A M*. 88. 
{d) 31 A32 Yipto.^. 

(e) Vide infrdi, Chs. XIIL and 
XXL 

(/) 18 A 19 Viet c. 48. 



jsra 

infant inay,^t^'^]j^^n^|^p!|{^ mak*^ valid 

binding settlcp|^ d^^hi^^or iKer rml or personal estate in 
contcinj^ation ^df-mamage ; and, in various special caaei^^ 
infants, or guardians, are enabled, by statute, to sdl 
and convoy'-l^d 'f3r purposes connected with religion (ff), 
chaiity (11), iftstnlcfton (t), literature, science, and the fine 
arts (i), or worKS- of a public nature (/). 

, * • 

So, an-,ii\fant can convey under a power dimply col- 
lateral (wi)\*but hecaiHiot be empowered, at least as against 
himself, to conti^act for the sale of land, or to do any other 
act wliicb^ivquires an exercise of discretion : and if he enter 
into a contract* for the sale of lands, he cannot, during in- 
fancy, onfoi-ce it ; as otherwise there would be no mutuality 
of remedy (^), 

t * 

Bnt, by tlie custom of gavelkind, an lieir at the age of 
iif’teoii, may, for valuable consideration, sell, and convey for 
an estat<'. in possession, lan<ls which he took by descent ; the 
C'UiVeyance being by feoffment, an<l lively of seisin being 
(l‘'livered by him in person (o). 

An infant, however, has no privilege to commit a fi-aud (p): 
if, therefore, he were to sell and convey, asserting that he bad 


(y) Seo, for a H«t of the C’hurch 
Umldiog Acts, the preamble to 17 & 
18 Viet. c. 14. The {kowere of the 
(’luirch Building Commiseiuners are 
now transferred to the Ecclesiastical 
Commissioners, 19 & 20 Viet. c. 05. 
As to sites for churchyards, see 30 & 
31 Viet. c. 133. As to sites fur 
churohh^, &S.9 ministers' residences, 
and burial places, see 36 & 37 Viet, 
c. 50, under which an infant, with 
the consent of his guardian, is em< 
powered to convey, 

{k) Soo 16 & 17 Viet. c. 137, s. 27 ; 
18 & 19 Viet. c. 124, B. 41 ; 23 & 24 
Viet, c, 136 ; 24& 26 Viet. c. 9. 

(i) See 4 & 5 Viet. c. 38 ; 12 &; 13 
Viet. c. 49 ; 14& 16 Viet. c. 24 ; 16& 


16 Viet. c. 49 ; and 6 jk 7 Will. IV. 
c. 90. 

(1) 17 & 18 Viet. c. 112. 
lO See 23 & 24 Viet. c. 112. 

(«i) Sug. Pow. 177, 8 th edit. 

(«) Fliyht V. Boii^tndf 4 Kuss, 298. 
(o) 4 Bac. Abr. pp. 49, 60. Qu4x;re, 
whether the custom is not more com- 
prehensive j see Consuetudines Kan- 
cisD, 106 ; it extends to females, /6., 
and is not affected by the 8 & 9 Viet, 
c. 100, s. 3. 

(ji) Chambers on Infancy, 412; and 
see Overton v. BanUttr, 3 Ha. 603 ; 
OnmpheU v. InyUhy^ 21 Beav. 573 ; 
and at Law, Briatow v. Ea9timn^ 1 
Esp. 172. 
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RESTElCnONS ON OENBRAL CAPACITY 

•Uttined lus^nu^ority, the purdbeser, it U ooncoivod, would, if 
he had aeqtuxed the legfl etAMe, be in Sqiuty> entitled to its 
pteieetion (q) : ibo, if the infant, havfiig the legal estate, were 
to proceed at Law to recover the pVoport^, Equity would 
restrain tl\,c action, except upon the terms ofibia refunding 
the purchase-money ; for instance, where^Mi mfant received a 
premium for a icasc of his lands, upon his false assertion that 
the lessor was his guardian. Lord King decreed a return of 
the premium with interest (r). But, in tiie absence of any 
false assertion by the iniimt, relief in Equity will not bo 
granted against him upon the groimd that the other contrac- 
ting party believed him to l)e of full age (a). The mere fact of 
an infant entering into a transaction which must necessarily 
be invalid unless entei-ed into by an adult, is not such a fraud 
as entitles the other pai-ty to relief (t). Tliere must Ikj some- 
thing equivalent to ac^al 4 ni<<representation on the part of 
the infant ; and when' the fals<* stat< ment ie ma»le to a 
person who knows it to Ihj fal.se, thei-e is no fraud committed 
which will take away the privilege of injfancy. While on the 
one hand it is a legal indnlgencc which is not to Iks used by 
the infant for the purposes of fraud, so on the other hand it is 
not to be infring«j<l up>n by persons who, knowing of the 
infancy, must be taken also to know the legal ooU8C(]nence.s 
which attach to it (u) At Law, even his fraudulent represen- 
tation that he is of full age does not render him liable to an 
action by the party who has been thereby induced to contract 
with him (j*). But in Bankruptcy, where an infant obtained 
a loan on a rcpre.scutation, which he knew to be false, tliat 

he was of age, proof for the loan was admittt^ (y). 

* 

the 53 Geo. Ill c. 141, s. 8, all contracts for the sale 
iji any annuity or rent-chaige by aA indbat were declared 

t 

(9) Ste th* jBdgmMit in fftmnah t. 

9 W. R, 729, 788 ; qmre^ («) ATflfon y. 4 De O. & 

vMW aSecM hy 8a^ 7 of 37 A 451 ; Mod m Inman v. Inman, 

yhLix,7t L4».15£q*m 

Or) Mnm r. Pyt, 1 Sid 256: 

Slif mm y* JlOamoot l Be d. A Uwpod v. Pmrhunt, 

lib. > 0 Exfdt 422, 

(i) Mtman v* /hmam, 1 By U. & (y) 9 By O. A Jp* 63. 
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utterly void, not#ithat<tndiug imy aUei)i|>ted^ooinfinnattoii ra^tf , t . 

after nuijoHty.,‘*^tidd the. intiwdi])g purchaser was made 

guilty af** a i^addineanor : but this Act is now repealed 

by'the W*^i! 8 Viet. «i 90, and before tbe repealing Act, , 

the joint aim several contract of an infant and an adult fbr 

sole of an annuity to a third party, was valid as against fbe 

adult (z). 

By the Infants’ Relief Act, 1874 ftt),'no action can now be Iiifanfa’ Relief 
*' ' '' A.ct 1874 

brought “ upon any mtification made after full age of any 

promise or contract made during infancy, whether there shall 
or shall not be any new consideration for such ratification 
after full ago.” If this enactment is to be literally construed, 
no action can now Ixi brought against a person who, .having 
when of full age latified, refuses to perform, a contract made 
by him during infancy for the sale or purchase of real estate ; 
though by*a suit in Etjuity, specific performance may be 
enforced against him. The language, however, of the finst 
section seems to favour the supposition that the Act was only 
intended to apply to a contract for the repayment of money 
lent, or for the payment of the value of goods supplied to 
an infant, and to a subsequent ratification of such a con- 
tract ; and it may be hoped that it will be so interpreted by 
the Courfs, 

Or, 2ndly, The proposed vendor may be a lunatic or idiot : Lunatics, , 

^ sales by, how 

in which case, according to the early authorities, his convey- far void or 
ance may be set aside by his committee during his life, or by 
heirs after his d^th ; yet he himself, though he recover his 
senses, is, it has been said, unable to avoid it (b) ; at least if 
made by feoffinent, with livery of seisin delivered by hfan in 
person (c ) : it has, however, been held, that a bargain and 
sale, letise and release, or other innocent conveyance by a 
lunatic, is absolutely void (d) ; and the 8 & 9 Viet. c. ^lOG, 

8. 4, which deprives a feoffinent of its tortious operation, 

(?) Maw V. 4 TMmt 10 ; Oil- (e) TfmTopiori v. Leach, CJomb. 468 ; 

low r. IMe, 1 So. 807. am, icW^htprd. 

(o) 37 A 38 Viet. c. 62, i. 2. ((i) Bug. Pow. 606, 8th edit. 

(6) JDmrkfj't ca»e, 4 Bep. 123 i, 
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L riders such a conveyance by a lunatic equally iiioperativo. 

! — But the rule against a perty being allowed to stultify himself 

would not prevail in Equity (e), noi\ according to the modern 
authorities, at Law (/), in favour of a purchaser who had know- 
ingly dealt with an incompetent vemlor : and it is now decided 
that the lunatic lumself, as well as lus representatives, 
may establisli his lunacy in order to iiiipc^ach a deed which 
he has executed (g). On the other hand, it has Ixurn lield, 
ti»t Law, that where a pei'son, apparently of sound mind aiul 
not known to be otherwise, entens into a contitict which is 
fair and bond fide ^ and is executed and complettnl, and tlie pro- 
perty fonning its subject-matter cannot Ix) restoixsl so as to put 
the parties in statu quo, such contract cannot afterwards Ik? set 
aside, either by the alleged lunatic or his rcpmsentativi's (A) : 
and, in Equity, the result of the authorities seems to \h\ that 
sale-transactions with a pei-son apjmrently sane, though afti‘r- 
wards found to Ije of unsound mind, will not be set asi<le 
against tliose who have dealt with him in the bond Jvde l>eHef 
that he was of competent understanding (/). Evidence i»f 
the lunatic s conduct as w'ell before as after liis signing the 
contract is almissible, for tlie pui'jK>se of fixing the other con- 
tracting party with notice of the insanity (A) ; but evidence of 
general reputation has U'cn held inadmissible to prove the 
fact of lunacy, or to fix the other contracting party with 
knowledge of it (0- 

(«) Shell on Ltm. 350. a purchase by a lunatic rescinded the 

(/) MoUan v. Camroux, 2 Exch. contract, and ordered the deposit to 

487« 501 ; 8. 6'., in error, 4 Kxch. 17, be retamed (the vendor's expenses 

and cases cited ; Btavan v. M^DonntV, being first deducted) ; but this, as the 

10 184. author is informed, was by arrange- 

{g) Motion v. Camronx, 2 Exch. ment, it being uOdeistood that the 
487, 501. vendor sold with notloe of the insa- 

(h) MoUon V. Camroux, suprd; nity. And as to relief agi^ a ptw- 
Beawn v. M^Dmndl, 9 Exch. 809. chaser on the greund of the vendor's 

(^MiioU V. /nec^ 7 I>e G. M. A insanity, sea Price v. Bmingion, 

a. 488 ; and see also Nidi v. Morfeg, supnl. Aa to partial insanity and 
9 Vsa 178 ; WMiam v, Wentworih, ludd int«r«y% see 8dby v. /ackion, 
5 Beav/815 ; v. faehon, 6 Beav. sap?A ; Otcagk v. Mood, 2 J. A L. 
IgS * ML 204 1 Fries v, BerriwjUm, 509 ; 1 Itssn, 620; and 2 Beav. 115. 
Atbio. 4^* 497, "^98 ; CamjMl ik) Botmn v. McDonnell, 10 Exch. 

V. Ifooper, < Sha^ k b. 158. In Prod 184* 

7 * Beopan, 17 ^t%869| the bourt on (1) Greendade v. Gars, 20 Beav. 284. 
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And if a lunatic levied a fine or suffered a recovery in 
person, the conveyance was good (m) : but this rule did not 
Rpply t(f voluntary assurances, e. a disentailing assurance 
or power of attorney executed by a lunatic not ex con* 
tmctii (n): and of course, no similar effect would now 
result from ^s executing an assurance under the 3 & 4 
Will. IV. c. 74. 

Until the statute 1 Will. IV. c. Go, sec. 27, there was no 
mode of obtaining a conveyance from a vendor who became 
lunatic after entenng into the contract. This statute was 
superseded by the Lunacy Regulation Act (o), which contains 
ami)le pi'ovisions enabling the committee, under an order of 
the Chancellor, to convey lands in peifonnance of the lunatic’s 
contracts Q?), and to make sale, partition, or exchange of his 
undivided share in any lan<l ((/), and to sell for building pur- 
poses any land <»f or to Avhich he is seised or entitled in fee 
simple (r). It .sc(uns doubtful whether this last provision 
will include land over which the lunatic has an absolute 
pow^ r of appointment, or land conveyed to him to uses to 
b«nr dowel' ; but in the latter case the dowser trustee might of 
course release his estate. By the Lands Clauses Consoli- 
dation Act, 184o (s), comhiittees of lunatics are empowered 
to sell and convey ; and by the Leases and Sales of Settled 
Estates Act (t), they may, by the special direction of the 
Coui*t, exercise the pow’'ci's given by that Act for the leasing 
and sale of settled lands. Committees must be careful not 


(m) See Shelf, on Lnn., p. 316, ct 
teq, ; Murky v. Sherreti, 8 Ad. A E. 
754 ; but as to the deed making the 
tenant to the pneoipe, and the decla- 
ration of *ufle8 (if any) being affected 
by the lunacy, see 8 Atk. 813 ; EUwtt 
V. /wc<!,7Dea. M. AG. 436. 

(n) EUM V, /ncc, 7 De G. M. A 
G. 436. 

(o) 16 A 17 Viet c. 70 ; see too 
26 A 26 Viet c. 86, s. 1 ; and General 
Orders in Lunacy of 7 Nov. 1853. 

(p) Sect. 122. 


{q) Sect. 124. 

(r) Sect 125. 

(«) 8 A 9 Viet. c. 18, a, 7. Where a 
vendor is a lunatic, and no committee 
has been appointed, the purchase can- 
not safely be completed without the 
intervention of a Court of Equity, 
Midland E. Co. v. Omin, 3 B. Ca., 
497 ; 1 CoU. 74. 

(0 19 A 20 Viet c. 120 ; and as to 
mode of proceeding under this Act, ^ 
see Morgan’H Chancery Acta and Or- 
ders, p. 51^9. 


Chap. I. 
Sect. 1. 


Fine or re- 
covery. 


Statutory 
powers of 
Committees. 


Under Lunacy 

Regulation 

Acts. 


Under Leases 
and Sales of 
Settled 
Estates Act 
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Afl to mI»ow- 

IvdfflDAIlt 
bylmatio 
feme covert. 


MerrM 
women : — 
EaUteeoi; 
how eonveyed. 


Oastomary 
power oi 


Aetooim* 

h ^ 4. K 


to «3Eerase their stotatoi^ |>owen without the taxaemi of 
iHw dumeellor (m). 

It k now doddcd that the Lord Chancellor, in directing a 
sale of the real estate of a lunatic married woman, umier the 
Lunacy Regulation Act, 1862 (x), has no power to dispense 
witi) her acknowledgment of the deed, and can only vest in the 
purchaser an equitable fee binding on herself and her heir (y). 

Or, Srdly, The proposed vendor may bo a mmried woman : 
in which case she may, with her husband, convey her freehold 
estates under the 3 &; 4 Will. IV. c. 74 ; but any other con- 
veyance by her is, at Common Law, absolutely void (s). And 
where a ward of Court tnanied without consent, and, after 
attuning twenty-one executed, by the direction of thc> Court, 
a settlement of real estate to which she was equitably entitle*!, 
but did not acknowledge the deed, it was held that her heir 
was not bound (a). 


Before the Fines and Recoveries Abolition Act, in many 
places a married woman had a customaiy power, with 
her husband’s concurrence, to dispose of land by deed 
acknowledged before the local authorities (jb), and this power 
seems to be unaffected by the Act (c). Her copyhold 
estates will pass by her surrender, with her husband’s 
concurrence ; or, if her interest be merely equitable, either by 
such a surrender or by deed acknowledged under the Act ; 
and her legal terms for years, as well reversionaiy (d) as in 
possesrion, will pass by the sole assignment of her husband (e); 


(») I*ft Wadt, 1 H. a Tw. 202. A 
14tteia]ioibefiled by ft iiexifficnd on 
behftlf ft pmoik of miaoiind mind, 
nol m lovmd by in q qkf tl oii for tho 
f«i|^ of dofttfkif wHb bb Ml 

m# 

tM Me HbMa 1tflw.K8.248i- 
Me alM 18 ft 17 ^ a 70, £ tie. 


{t) Bnrton’ft Comp. pL ; we 
jtidgmeftt le ^<mek v* Parmu^ $ Bw* 
1 $ 05 . < 

(•) fftiiv:jrwi%7i>»aft,fto. 
eei, 

ft) 9kllhl^KftW.140.’ 

(«) SiewetTS. 

<4) DeMurv. Aqr, teSwnr. M, 
(t) BmtM’e <km^ pL 808} MSt r. 
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though whether they, will be bouud by hie oootract, in the Ciup. i. 
event of hia death in her lifetime and befcH% eonveyanee^' 
seems to bo doubtful (/) ; and in order that a reversionaiy, 

4erm may pass by his assignment, it must be such an one . as 
could possibly vest in possession during the coA'orture (y). 

As respects her equitable terms for*year8, in order to perfect 
the title, she must join in and acknowledge the assignment 
for although ihe husband’s sole assignment will bind her 
right by survivorship (h), it will not displace her equity to 
a settlement (i). 

It is now settled that under the 77th sect, of the 3 and 4 Their power 
Will. rV. c. 74, a married woman, with her husband’s con-i ^ 
currence, is capable of contiacting in E<juity, if not at Law, so 
as to bind her real estate, though possibly not .so as to render 
herself peiaonally liable for breach of contract (k). 

And altliough the legal and equitable fee simple be vested M*y be re- 

. .1 1 11111 j.i_i strained from 

m a manied woman, she and her liusband may, nevertheless, alienation. 

1)0 unable effectually to assure it to a purchaser : as where 
the property is held imder a will or settlement which forbids 
alienation during coverture ; for such a restriction is binding, 
although no trustee be interposed (1) : nor has the Court of 
Chanceiy any power to dispease with it (m) : nor can trustees, 
during coverture, safely pai’t with a fund wliich is affected 
by sucli I'estraint (n). 

But a married woman may, in exercise of a power, pass May convey 

(f) Ch. XVIII. Steedtmn v. PooU, 6 Ha. 193 ; sec too 

{g) Dvleriey v. Day, vbi «uj9rd. n Qaikdl!$ Trusts, 11 Jnr, N. S. 780, 

(A) Donne v. Dart, 2 Buss. & M. and re Ellis* Trusts^^ L. R. 17 Kq. 409, 

330 ; Daberley v. Day, 16 Beav. 33i os to the effect of a restraint on anti- 

* cipaUon where there is an absolute 

(t) Uivnihn v. KeaH^, 4 Ha. 1 ; gift of a fund producing income. 

Waiihsm v. PmMon, 1 De G. & S. (m) Robinson v. Wheelwright, 2 Jur. 

644, N.8.a2,654; 6I)eG.M.&G.d35; 

(h) Crofts V. Midikhm, 8 De G. Nf. see, howemv v. Ranyer, h. B. 

G. 192, 219 ; overroIlAg V.«C. W. 11 £q. 470, a case under the Married 
2 K. 104 ; see judgment of U-J. Women’s Property Act, 1870. 

K. Bruoe^ {a) Ms G^eWs TrueSs, 11 Jur. 

(/) DaggeU v. Meuse, 1 Ph. 627 ; N, S. 780, 
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under power. 


IVIay diapose 
of separate 
estate. 


Or when 
judicially 
separated. 


Or under the 


either a legal estate^ by limitation of an use, or an equitable 
estate : and a general power of apimintiuent authorizeB an 
, appointment during coverture, unlea«; the terms of the instru- 
ment cn'ating the power are clearly inconsistent with such 
an exeirise of it (o) ; an<l, after considemhle conflict of 
opinion, it is now settled that in Et[uity a married woman, 
not restraine*! from alienation, has, as an incident of her 
sej>arate e»taU‘ and without any express power, as compleU* 
a power of disp4>sii\g of her equitable fee as if she wen* a 
feme sole (/>) ; but of coum* a married woman will not Ik* 
regarileil as a /erne sole in respect of the fee simple, unles.s it 
is clear that the fee simple, and not merely the life estate, is 
limited to her s<*paiate use (#/). 

Wlien a wife has obtained a sent<*nce of judicial sepamtion 
from her husband, she is, as from the date of the sentence, 
and during the continuance of the separation, to be oonsiderefl 
as a feme sole in respect of j)ropeiiy of every <lescription 
which she may aequiiv, or wliich may come to or devolve 
upm her ; and, if cohabitation is resumed, all proi>erty to 
which slie is then entitled is to Ik* heM t<» her separaU* use, 
subject only to any writ tern agi'cenumt wliich she may liave 
entei-ed into with her luisband, whilst living separate. If she 
dies intestate, her property (levcdves as if her husband were 
dead(r). A prott^etion order, during its continuance, lias 
the same etfect, in inspect t^) the wife’s pnver over property 
acquired by lior since the desertion, as a decree of judicial 
separation (s). 

By the Vendor and Purchaser Act, 1874 (<), W’hen any 


(o) Gould V. Gould, 2 Jur. N.S. 484, 
{p) Taylor v. Meads, 11 Jur. N.8. 
166j In which oaM Lord Westbury 
review^ the earliiu' decisiona and 
ovurrvUd Bnehdi r. Blenkhom, 5 Hh. 
ISl, aad" li^mere v. Bro^tmige, 82 
BiMnr. 880 ; law too Hail v. Waler- 
jU^, 11 Jur; K. fi* «5l ; and Grlg^y 
* f. Cox, 1 Vea. a.' 0^8 j Sug* Pow, 217* 
8th edit. ; Bulb, Xi. R. 7 Ch. 


Ap, 64 ; Lewln on Truat^ 6th edit 
669. So alao it haa been decided in 
Indaml, Adams v. Oambfe, 11 In Ob. 
m. See alK> is^rtL, Ch. XYIIL 
($) Trot&beck r. Boitghey, L. B. 2 
Eq. 634, 

(r) 20a21 Vi^^a85,8.26;21ft 
22 Viet e. 108, a. a 
(«) 20 a 21 Viet a 85, k 21. 

{<) 87 a 38 Victors, 8. 6. 
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freehold or copyhold hereditament is vested in a married Olwp. i. 

woman as jb. bare trustee, she may convey or surrender the 

same as iS she were a feme sole. i*- Act, 

1874, when a 
bare trustee. 

The mere ceremony of marriage between a woman and a Case of 
man with whom she is incompetent to contract marriage, of 
coni*8e leaves her merely a feme sole; and, as such, able to deal 
with her property as she thinks fit : but in such a case a 
purchaser fi om her, othcnvisc than by a deed in which her 
quasi-husband concui*s, and acknowledged by her pursuant to 
the statute, would be entitled to strict proof of the facts 
creating the incompetency. 


The observations already made (u) upon fraudulent sales Relief against 
by an infant, apply, it is conceived, to similar transactions by ^irb^married 
a married woman (x), but if the p(‘rson dealing with her is woman, 
aware that slie is married, he cannot have the benefit of liis 
contract, unless it is fonually ratified in the only way in 
which by law a married woman is permitted to contract (y) ; 
so if lie is aware of her incapacity to confer a good title, he 
may it seems, lose his right to make her estate liable for the 
loss which he has sustained by her fraudulent act (c). . 


By the 8th section of the Married Women s Property Act, Married 
1870, (a), it is provided that where any freehohb copyhold, perty Act, 
or customary-hold property shall descend upon any woman, 
married after the passing of the Act, as heiress or cohemess 
of an intestate, the rents avd 'profits of such property are, sub- 
ject and without prejudice to the trusts of any settlement 


(m) Sitpi'd., pp. 3, 4. 

(ac) Sec Jones v. Keameyj 1 Dm. 
a W. 134 ; Savage v. Foster, 9 Mod. 
35 ; and 6 Yea. 181 ; Dei^hire v. 
Home, 8 De G. M. & G.^0 ; Blackie 
V. CBerrifc, 15 Beav* 603 ; Vaugha/n, v. 
Vanderstegen, 2 Drew, 868, 408 ; 
Liverpool AssodaUon v« Fairhurst, 9 
Exoh. 422 ; Barrow v. Barrow, 4 K. 
& Jo. 409 ; Slaxrpc v. Foy, L. R. 4 Ch. 
Ap. 85 j re LusICs Trusts, t5. 591. 


(y) Nicholl V. Jones, L. R. 3 Eq. 
696, 709, 710 ; clistiDguish this case 
from Savage v. Foster, suprd, 

{z) Arnold v. Woodkam, L. R. 10 
E<i. 29. 

(a) 83 k 84 Yict. c. 93. This is the 
only sectiim in the Act which affects 
the real estate f»f a married woman. 
See the Amendment Act, 37 k 38 Yict. 
c. 60. 
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iti. EffiMstiRg the aame, to bdoag to sneh woman for heracparate 
nee, and her reoeipta alone are to he aufBcimit disehai^ges ittr 
the aamc. It seemsi however^ doubtful whether this section 
enahlos a married woman in Equity to contract for the abso- 
lute sale of real estate coming within its provisions ; and also 
whether tlie section extends to real estate, which after the 
passing of the Act descends up<m a woman who is at the 
time unmarried, but who subsequently marriea 


By the 12th section of the Act the husband of a woman 
married after the passing of the Act was exempted from all 
liability in lospis.-t of her debts contracted Itcfore mar- 
riage, but the wifi*, and her separate property, wtio niaile 
liable to satisfy such debts as if slie bail continuetl unmarried; 
and this Habilit}* lias lioen liebl to extend to pmperty to 
which she is entitled for her separate use without ixiwer of 
anticipation (b). Tliis section, so far as it exempUsl the 
husband from liability, has licen I'epealetl, and he is now 
liable to Ik? sued jointly with his wife, and the d<>bt or 
damages may l>e recovered against him to the extent of 
the assets received from his wife as defineil by the amending 
Act (c). 


TfmitorH, 
felons, ifi. 


Or, lastly ; The proposotl vendor may have been guUty of 
treason, or murder, either as principal or accessoiy liefore the 
fact (d) ; and have thereby subjected his land to forfeiture, 
and escheat, upon his atUunder (e), that is upon sentence of 
death being passed upon him (/) ; or of any other felony 
punishable with death, attainder upon which involves for- 
feiture during life (g) ; or he may have 'incurred a pitemu- 
nirc (h) : and in any of these oases, or at Ipast in any of the 
first three, his oonveyance, bond fido, for*v8h’«w«- 

oopridemtimi, and to a purchaser irtthoitt netiee, W** 


fjk) Itihjw V. L. B. 17 Eq. 
47d. 

(i) 

{d) M 0«o.iac. 146; aCtoo. V’ 


(*) 8 8m, AV) 

BL <W****** ** <3«o. 


(A)1«1U«.JI.<!.6. 
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to the 83 & 34 Vioi, e 23, subject to the iiu^hoate rights of aim. i. 

the Crown, or the lord of tiie fee (i). In these eases, how-- 

ever, that>>v^hich we have, for convenience, referred to as 

Bsx incapacity to sell was in strictness, a mere want of 

title as against the Crown or lord of the fee. The effect 

of attainder was not avoided by a subsequent conditional 

free pardon in the penal colony (k ) ; nor had a pardon under of 

the sign manual the efficacy or legal effect of a pardon under 

the Great Seal (1 ) ; but property acquired by the convict s 

own industry, after an absolute or conditional remission of his 

sentence by t^c governor of the penal colony, was protected 

by. statute against the claims of the Crown (m). Leaseholds 

of traitors and felons were, until the recent Act, forfeited to 

the Crow'n upon conviction (n) ; but, of these, a bond fide 

sale between the crime and the conviction, would, it seems, 

be held good (o). A felon’s share of money, which was 

impressed udth the character of realty, would not, in the 

absence of anything to cliange its character, be treated as 

personalty so as to let in the Crown’s claim by forfeiture (p). 

By the 33 & 34 Viet., c. 23, the forfeiture and escheat of Forfeiture fo^ 
lauds and goods for treason and felony is abolished, but the 
Act does not affect the law of forfeiture consequent upon 
outlawry (q)] a convict, z.c., a person against whom, after the 
passing of the Act, judgment of death or of penal servitude, 
shall have been pinnounced or recorded by any Court of 
competent jurisdiction in England, Wales, or Ireland, upon 
any charge of treason or felony (r), is rendered incapable, 
while he remains subject to the opeiation ortJie Act, of 
alienating or charging any properfy, or of entering into any 
contract (s) ; but any property which he may acquii-e while . 
lawfully at large, under any licence, is not subject to these 


[i) Bee^Crme v. Qa^cr, Ore. Cw. 
172 1' 6 Bao. Abr. 389; 4 Jarm. Oonv. 
bj S. 75. 

<4) Se Ohurckt l4 Jut. 617. 

{() BuUock w 2 B. & AL 

258. 

(m) 5 Gao. 4, o. 84, a. 26. Gough s. 
Darie*, 2 K. A J. a. 23 ; wkiob Boe'as 
to the general effect of {nardon. 


(n) 4 BL Com. 388. 

(o) 4 Bl. Com. 388. See fVIn'CaJbei' 
V. JVitbeg, 12 C, B. 44. 

(|>) 12? n<rnrop's Estate, 3 Drew, 
726 ; rt fkmfsmCs Trusts, 22 Beav. 
506. 

(2) Sect. 1. 

(f ) Sect. 6. 

(«> Sect. 8. 
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RESTBICTIOKS ON GENERAL CAPACITY 



liaiikrupts. 


Incapacitated 
owners may 
sell under 
Lands C. C. 
Act, 1845. 


disabilities (<). The Crown has power to appoint an ad- 
ministrator, in whom, upon his appointment, all tlie real and 
personal property of the convict is to vest (tt) ; and he has 
an absolute power to let, mortgage, sell, convey, and transfer 
any part of such property as he thinks fit (»); and full 
directions are given as to the management of the convict’s 
property, which, subject to the payments and allowances 
authorized by the Act, is to revert to the convict or his 
representatives on the completion of his sentence, or on his 
pardon or death (y). If no administrator is appointed, an 
interim curator may lie appointed by a Court of Petty 
Sessions or by a Justice of the Peace, to administer and 
manage the property and affairs of the convict (r) ; his duties 
are analogous to those of a receiver of real and pert^onal 
estate (a) ; he has, it wouhl seem, no jwwer to sell or mort- 
gage real estate ; nor can In* sell or tmnsfer any peiwnal 
estate, except with the authority of the Court or a Justice (6). 
So, the incapacities of liankriipts and insolvents to sell, 
depend merely upon their want of title as against their 
assignees; but in one case, of doubtful authority, it was 
held that an uncertiticate<l 1)ankrupt might, as against 
his assignees, make a gixsl title in favour of a mortgagee 
subsequent to and without notice of the bankruptcy (c). 

And, with r<‘ference to incapacities to sell lioth of the 1st and 
of the 2nd descriptions, we may here refer to the general 
consolidating Act of the 8 Viet. c. 18 ; which enables owners 
of partial estates and incapacitated owners (including tenants 
in tail precluded from alienation by Act of Parliament (d), 
and tenants for li{e with a restriction against alienation {«),) 
to sell land to the promoters of undertakings authorized by 


({) 1 ^. 30 . 

(mI Recta. 9 and 10. 

(x>,See(. 11 

(a) SW&.34. 

(5) SttOle Qy.f wlieUier mider his 
ganonl ptmm he esn 


let the rest etMe^ihe convict. 

(e) Ik 2 Jnr.N* 

Se 157 ; sod died in the Be* 
po^'snote. 

(tf) As parte JSari of Abergaemni/, 
19Besv.l5A 

(e) DevenM ▼. Brom^ 2 K.S. 
1043 . 
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Acts in which the general Act is incorporated (/) ; and to the 
provisions of the Compiolls' Inclosure {g\ and Land-tax Re- 
demption Acts, which empower such ownei's to effect 
sales for the purpose of meeting the expenses of inclosme, 
or of discharging their other settled estates from land tax ; 
and to the provisions of the Acts authorizing leases and 
sales of settled estates under the direction of the Couiiiof Chan- 
cery (i) ; and to the provisions of the Acts authoriring the sale 
of the residences of the clergy, and of glebe lands in certain 
cases (Jc ) ; and to the provisions of the Improvement of Land 
Act, 1^64 (Z) ; and to the provisions of the Acts empowering 
the Secretary of State for War to acquire lands for the defence 
of the l ealm (m) ; and to the Acts authorizing the gift or sale 
by incai^acitated owners of land as a site for schools (n), or 
for churchyards (o), or for sites for places of religious worship, 
&c. (j^), and gencrallj^ to tlie Acts iiicoiporating the provision^ 
of the Lands Clauses Consolidation Act. 

We may here also refer to tlie statutory j^ower which by 
the Vendor and riirchaser Act, 1874 ((/), Sect. 4, is given to the 
h gal jvrsonal representative of a mortgagee of a freehold 
estate, or of a copyhold (‘state to which tlie moitgagee has 
been admitted to convey or siuTen<ler the mortgaged estates 
im jhi gnunt of all sums secured by the mortgage. Apparently 
this section is now in operation whether the mortgage was 


(/) See sects, (5, 7, cl scq. 

so) e k 7 Wm. IV. c. 115, 88. 46, 
17 ; 8 & 9 Viet. c. 118 ; 9 & 10 Viet, 
c. 70 ; Acta for f^icilitating drainage, 
0 & 10 Viet. c. lul ; 10 & 11 Viet, 
c. 38 ; 12 & 13 Viet. c. 100 ; 13 & 14 
Viet, c, 81 ; 19 & 20 Viet, c, 9. See 
also the Amendment Acta, 10 & 11 
Vict.c. lU; 11 & 12 Viet. c. 99 ; 12 
& 18 Viet. c. 83 ; 16 & 16 Viet. c. 70 ; 
17 & 18 Viet c. 97 ; 20 & 21 Viet. c. 
31; 22 & 23 Viet. c. 43. 

W 42 Geo. HI. c. 116, as. 14, 63, 
98 ; 64 Geo. HI. c. 70, a. 44, c. 173, 
aa. 6, 8, 12 ; 67 Geo. III. c. 100 ; 1 & 
2 Viet. c. r>7 ; 1C & 17 Viet. c. 74, a. 
117. See JSeaden v. 9 Ha. 499. 


(/) 10 & 20 Viet. c. 120 ; 21 & 22 
Viet. c. 77 ; and 37 & 38 Viet. c. 33 ; 
as to which, vide infrei, Ch. XX. 

(k) 1 A 2 Viet, c. 23, s. 7, et seq. ; 
2 & 3 Viet. c. 49, a. 15, ct seq, 

(/) 27 & 28 Viet, c 114 ; see too, 
the Limited Owners’ Eesidences Act, 
1870, 33 & 34 Viet. c. 66, partially re- 
pealed and amended by 34 & 35 Viet, 
c. 84, 

(«) 5 & 6 Viet. c. 94 ; 18 & 19 Viet 
0.317; 28 & 24 Viet. c. 112. 

(a) 4 & 5 Vict c. 38 ; 12 & 13 Viet 
c. 49, 

(o) 80 & 31 Vict c 133 
{p) 36 & 37 Vict. a 60. 

{q) 87 & 38 Vict. c. 78, a. 4. 


Chap. I. 
Sect 1. 


And under ^ 
Incloanre 
and Land 
Tax Bedemp- 
tion Acta. 

And under 
Leaaea and 
Salea, &c., 
Acta. 

And under 
Defence Acta. 

And other 
Acta. 


Personal repre- 
sentative of 
mortgagee 
under V. & P. 
Act, 1874. 
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BsaaiticiicxNs m obk^l capacit7 

1. «x«eated» or tihe d««Ui of' tbe mortgagee oocorred provioiuly 
io or flinoe tlie pasaisg of the Aet^ ^ (wdf the mortgage debt 
|8 paid off after the 7th August, 1874; nor is it confined to 
the case of a mortgagee dying intestate as to his mortgage 
estate. As the section is framed, the power oidyaris^ on pay- 
ment of all sums secured by the mortgage ; and it may be 
made a question whether a realiaation from an exercise of a 
power of sale would amount to “paynumt” within the 
meaning of the Act Assuming, however, as semim jnobablc, 
that such would be held to be the case, still if the jade is 
for a sum insuflicient, after payment of expenses of sale, to 
discharge the entire amount due on the security, the section 
docs not apply ; and on a sale in lots to several purchasers 
the title of each purcha.ser to ilie legal e^te will in Mnany 
cases depend upon its 1>eing shown that prior to the cxi*cution 
of liis conveyance the vendor had leceived the purcliase- 
moneys for the other lots. It may also he a question whether 
the section includes the case of a mortgagee w’hu, having 
been paid off, dies without having ieconveye<L 


IncapAcitj of 
chanty tm- 
tees. 


There is no positive law that property belonging to a 
charity shall be alwolutely iifWenablc, but tiie onus is thrown 
on the alienee ami those claiining under him of showing that 
the sale was beneficial to the charity (r); and, unless tl;is can 
be done, the transaction will be set aside (e). There is naturally 
a strong presumption that land, once devoted to the charitable 
purpose, is intended fur ever to remain inalienable; but under 
special circumstances the right to alienate it may he presumed. 
Th\i8 whore a sale of charity lands had taken place at a very 
dictant date, and had always been acquiesced in, and the 
of the charity was lost in obsenrify, it was held that 


(ri AU,~<kit.y.BrtUingh«m, 

91. ' 

allMWtiaaof cbMly 

leaAi fcjlBmmeasW'j 
e Tia •*- Corp . «/ 

) BEa ; AtL-Ovk. jr. 

n"; AXtMkm. 


«. AnA An 0 )k ,4 B«w. AVU. 
Om, V. PuffMtfji < Bear. ISO 
(kit. r. tiliirktCti Bear. tY ; S Bao. 

* a 4U t Att.4h». T. ItapiiiM (M- 

bca 18 Bear. and oasw dtad ; 
dIMBa V. Aswffte BniVeSSl: 4 
IMl 
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to TOT KfUC. SSA1/ 8BP4^ 

» power in be pnemm^ The 

Conrt C^weeiy^hae power tnol^ He geae^ jnrisdiolion, 
TO4efaK>npderSirSM^it^'%TO]ijf^^ Qeik Hie 11 ^, 
to dorect a eale oC ehaaty property, without the sanction of 
the charity coaainiasienerB (u) ; and, notwithstanding any of 
the disabling ststates,- sales of charity lands may now be 
eflbeted under 16 & 17 Viet. c. 137, s. 24 (®). So, where, cor* 
potations or trustees in the United Kingdom, holding m<meyS 
in trust fo^ any pubUe or charitable purpose have, imder the 
33 & 34 Viet. c. a34, invested their trust funds in any real 
security, and the equity of redemption of the premises com- ‘ 
prised therein has become liable to foreclosure, or has been 
otixerwise barred or released, the same are by the Act directed 
to be sold and converted into money. But without the express 
authority of Parliament or the Court of Chancery, or unless 
they are acting under a scheme legally established, or with the 
approval of the commissioners, charity trustees are now pro- 
hibited from selling or charging any portion of their charity 
land.s (y). By a recent statute (z) the trustees of any charity 
for religious, educational, literary, scientific, or public chari- 
table purposes, upon obtaining from the charity commissioners 
a certificate of incorporation, may in their corporate name 
. hold, acquire, convey, as^gn, or demise any present or future 
property belonging to thefr trust, but only in the same way 
and subject 'to the same restrictions as they might have done 
without such inmrporation. 



4 


We nmy here also conveniently i-efer to the limited powers ot eodea- 
of alienation, whichj in respect of corporate property, have 
been conferred by the following statutes: — The 14 & IS Viet, 
c. 104 authorizes ecd^iastical corporations, with the approval 


(I) AU,-Gm, r, Mzgizbm (H 6 U. 
L.0al89. 

(«() SzAAten OiU«AK:StSBMV<368. 
(a!) And M« 18 a 19 Viot, a 1^, s. 
38. 

, (If) 19 Vki. a.l*4jji. 29., M 
to «1 hw iwcottDto Kv 4lh«atod in 


chuity infoiiiwtioiis, aen Att.-Otii^ v 
Dmftn Of. 8 Bear. 882 1 Att.-0e$t, r, 
i Bwt, 488 $ AjU.‘Cfe». y. 
JSaU, 18 ^Mnr, 888', Att,~<k». v. jr<v 
d«Ae» Odkfft, 18 Bmiy. 288; «t Hdt 
inf A, Gh. XXI. 

(()8Sft88yM.a24. 


TOk I. 
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Of municipal 
corporatioiiB. 


Sectl 


Who are 
relatiTeljr 
incompeteat 
to sell. 

PeTBcms 
haTing no 
transferable 
interest 


Penoas 

standing in 

special 

influential 

relatHm 

towards 

proposed 

purchaser* 

CondiUoiM 

in^restnlnt 


Bmmmom oh oihxbal capacitt 

' I* 

<« 

estates eomtmai4<^er8, sell, snfiwfidbue, vnd 
. cliait^ lands, or to purdtsse ^ intereslb of their 

lessees ; sad these powers, at first tenaporsiy, haTO^been con- 
^ued by later Acts (a). Xbo 19 and 20 Viet c. 95 authoiisses 
sales and exdianges of land held by the university of Oxford 
or any of its colleges, or by Winchester CoUego, and amended 
and extended by the 23 & 24 Viet c.,59 ; by the 21 & 22 Viet 
a 44, restricted powers for the sale, enfiranchisement, and 
exchange of lands are ^ven to the universities of Oxford, 
Cambridge, and Durham, and their severs} colleges, and to 
the colleges of Eton and Winchester. Workhouses, lands, 
and other parish property may he sold under 5 & 6 Viet 
c. 18 (b). We may also refer to tlie restrictiems imposed on 
sales by mxmicipal corporations by the 94th section of the 
5 and 6 Will. IV. c. 7G, and to the powers of alienation given 
by the Land Tax Redemption Acts. 

(2.) Who are relatively incompetent to eclL 
Incapacities to .sell of the second description may l)e con- 
sidered to consist in, l.st, the want of a transferable (c) title 
to the property propo8e<l to ho dealt with ; and, 2ndly, the 
existence of some relation between the proposed vendor imd 
the purchaser which prevents a aQ}e except under fpedal 
' precautions. 

Upon the first of these subdivisions we may remark, that 
a right of alienation is gimerally incidental to and inseparable 
from the beneficial ownership of property. Thus a mere 
decimation aimcxcd to a gift to A. in fee (d) — or, it is con- 
. ceived, for any estate (^) — ^that tire property shall not he 
^ened. Or shall not he charged (/), is repugnant and void ; 

(a) 17 ft 18 Vlct. c 116; 19 ft 20 tbaMof to tlw iwliUe. Aa to the 

Viet. c. 74 ; 20 ft 21 Viet. o. 74 ; 21 iwaady in oMaa of ooUoriTo aliono- 

ft 22 Viet c. 67 ; 22 ft 23 Viet. c. 46; tioQjl of oorpmto ftopmt/, aea 6 ft 

S3 ft 24 Viet. c. 124, a. 28; 24 ft 26 8 Wffl. IV., e. 76, a. 97, aSl Alt- 

Viat. e, 131. . Om ▼. 0 SO. 

(filSae too20ftS11^c.l8. „ (<0 Oa )Uti 908 1v s; S Soaat. 

<ey v. Omj>, of '{9]% W oiKt.»V* 

Baa^W ; wlieiie. » coinm' (a) Saa, w tO an ealate for life, 
tka 'iMtai4-|N**f>4Mo in Equity of ' t. AlaftaMm, 9 Bo. 476 ; 

, coo««od9aB88f J a 8f ft)fi^y, b; aeaaeo wad aoa v. Mum, 978. 
of o dn^ ‘8U||blt owed h (/) fr’fBftv.AKMea^dMyl.ftCr.SOL 

‘ ' ‘W' ' ' . , ' ' 
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the estate cannot be pmetveA to A. de^ite his oim volun- t. 

taiy acts or involuntaiy misfortunes: but, within certain 
limits, which do not to be veiy clearly defined by the 
authorities (^), the estate limit# to him may be made to % 
determine or go over on the occurrence of any thing which, in * 
case he were absolute owner, would operate as a voluntary or 
involuntary alienation. But though a nian may, on alien- 
ation, qualify the interest of his alienee by a conditimi to 
1 ^. take effect on bankruptcy, he cannot, by contiact or other- 
wise, qualify his own interest by a condition to take effect 
on his own bankruptcy, though it seems he may do so by a 
condition to take effect on his own attempted alienation, 
although for value (h). Where the condition is in an active 
form, requiring something to l)e clone by the grantee, and 
there is no collusive puiposc, an act in invitum^ such as bank- 
ruptcy, or the giving of a wan'ant of attorney, is not a cause of 
forfeiture (i). The case of a married woman furnishes an ex- 
ception from the general rule: she, as we have already seen (ic), 
may, in Equity, be effectually restramed v’^hile covert from 
dealing with even her fee simple estate : and no condition or 
gift over is necessaiy to give effect to the restriction ; inas- 
much as it operates to create in her a pei*sonal disqualification 
to contract or convey the particular property : the provision 
in such a case being one, not of forfeiture but of preservation. 


Wo may here remark that the fact of a woman being a 
profeastid nun does not afiect her capacity to take or dispose 
of property (i). 

Upon the 2nd subdivision wc may instance the case of tTndue 

* , mfluem 

an agent for purchase, who cannot sell his own estate to his 
priucipal, without acquainting him with the facts (m) : and, as 


(y) See Cq. Litt 223, a. ; Mu$- 
champ V. dlud, Btidg* B. 132 ; Ware 
V. OmOf 10 B. a Or. 433 ; Doe r. 
Peation, 6 East, 173 ; Zarye'i cate, 
2hmm. 82 ; 1 CoU 0. C. 445; WiUie 
v: Diacox, 4 Myl a Cr. 302 ; AU- 
wakr V. Attwater, 18 JTur. 50, n. 2 
Jmul Wills, 3rd edit. 17. 

(H) XlUykt V. BrowM, 7 Jnr. N. S. 
%2iiBrooker, Pe«irso»,5 Jur.NJ3.,781. 


(i) Aviaon v. Dolmea^ 1 J. a H, 
530 ; and see cases cited in note, 
tb. p. 540. 

(it) Siiprd, p. 10* . 

{fl Me Makhife'a Truata^ 2 Be G. 
Jo. a a 122 ; 10 Jnr. K. 8. 224, 287. 

(m) GiUeU ▼* /VpjTercerRe, 3 Beav. 
78 ; MotheekUd v, firookmaa, 2 Dow. a 
188 ; V* Craven^ 18 Bear* 

75 ; Blake v. Mowait, 21 Bear. 603. 

0 2 
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BSsnicsKtiini on obiherai. capaoIt 


1 ^"'' » tvk, y/^mamr imik a MlAlsion «ib«istA beiwosii 
l 1 iiitllltdiltl pMti«s fl# my enal^ oO« to exevdse im^e ki^ 
flimm (n) ov«r the other, whethor 13^ nlaitioh hO tbeit «f 
pttcekb and child (o), guardian and wai^ legal adviser a^d ’ 
* dient (p), trustee and oMtu*' qu4 imd, medica] mantluid 
patieht, fi^iritual adviser and penitent, or whatever else may 
he the nature of the confidential relation, if influence is ac> 
qnired and abased, or confidence reposed and betrayed (g), 
the Court, upon proof of the exercise of such undue influence, 
will set aside the transacti<m ; and the circumstanee of the 
real facts not being stated on the fikoe of the assurances will 
be considered pi'Mitd fade evidence of ihi>ud‘(r). 


Sectn. 


Who are 
generally 
incompeteiii 
to pnitdiaea 

CoipaMlioiw 
cannot hold 
withont 
lioenoe. 


(3.) Who are genercdly incompetent to pwxkcm, 

Pui'chasetis mu^t, necessarily, be either individuals or a cor- 
poration : corporations, of whatever description, may purchase, 
but cannot, in their corporate capacities, hold land, except 
under a licence to hold in mortmain (s), or under the special 
provisions of an Act of Parliament (/). 


(») See evirfrofae ▼. Bankain^ S 
BeaT. 76 ; Chohe t. LamoO^ 15 Beav. 
234, 239 ; Couimm v. 2 De O. 

T, k Jo. 621. 

(o) linffkton V. HcgkUtn, 15 Beav. 

278 ; aee Bmnland t. 2 

Sib. ft O. 339 ; Wriifht v. VaftderplamJ:, 
2 K ft J. 1 ; Dimadalc v. DimtdaU^ 
a Drew. 556. 

(p) Br^wm V. Aenardy, 83 Beav. 
133; lOJttr. N. 8. 141. 

(v) JSMJk V. JCay, 7 H. L. Caa 750; 
dlarmon v. (ruettf 6 D. G. M. ft G. 
432; JtMei r.Bete,L. B. 1 Oh. Ap. 
212 ; Tate WUUame^m, L. R. 1 Eq, 
m; L. B. 1 Oh. Ap. 56; and nee 
Mojfemrtk Y. YFbsrif^, L. B. 12 Eq. 
where the fidnelaiy reMon 
not to he ertqhUdied, bat 
em mt tiSde, OK 



^ IlMMtsi V. Mm 4 m, 8 

C.G. l(M;|A|iiv.AMCsVM.993, 


anLfi 


Jfuffuenin v. BmUjft 14 Vea 273; 
2 Wh. ft Tod. 14.^406; Jkntv.Bm- 
nettf 4 Myl ft O. 269; Ifarvey 
if oiotf, 8 Beav. 439; BWaeev.Souihee, 
9 Ha. 534 ; Baker t. loadet, L. B. 
16 Eq. 49; and eaeea therehi reiqpec* 
tiyely dM; eee too MiJStetan 
A4er5enK,4 Y.ftO. 358. 

(#)'Ca. Lilt 2 h. A beneSt buU. 
ding iodatj wider the 6 ft 7 Will 4, 
c. 32, tnl^ pwrduiae real eeUfee; 
ifaftpchY. 14 Bear. 628 ; hut 

tjdf Agt, e w pept m to eubdathig eo- 
detiei^hiolieiwr^ealedbythe 87 ft 
88 Viot 0. 49^ whieh apparen^lie* 
eldeli the pcMir ei mA^a eedi^ to 
hold lend to tduil they hoU fay way 
el maake!$ee,maini^ 

17 m vJfr, 
ASTjlIwllllMa mw, Wm 
4l;«^MjillinAai A * 
tf) s IMM em, Ihrrinf v. 
TnH, X. at8%88. AwhMM 

. tiiWsiliiliAwy yvsirwsItaMdwis 
chHUy to lud Iv wO, iat* 



‘ , TO BUT bB asu BE4( ^ATB. ^21 

* * * * 

. t^oreliasoi by individttab, iiiuiieoipora(ie4> must t^' made >CA^ L 

Jb^ fifin' m tbeir private eapaeities and jbdividoal aamea; ■*- 

pi^pdiase by, eo nonriiM, the inhalntaata of a idaee, or 
pun^QoerB or churobwardens of a paririi, is bad ; so 
, V a siinUar pmehase by, or giant to, tbe commoners of a • 
iraefe (a). 

* 

&Qt, by custom, in London and elsewhere, the parstm P«mcUai 
and churchwardens are a corporation to purchase and hold 
land (a^; and so, by statute, are churchwardens and over-““*“*^ 
seers generally in some matters relating to the Poor Laws (i/), 
and to Education (a). So, too, certain quasi corporate bodies. So aim local 
as Local Boar(h« of Health established under the Public *’“*^ **^ 
Health Act, 1848 (a), and Improvement Commissioners 
acting as Burial Boards (b), or the Sanitary Authorities under 
the Public Health Act, 1 872 (c), to which these local juris- 
dictions have now been transferred, may purchase and hold 
lands for the purposes authorised by their Acts. So, too, PnMto 
public companies formed under the Companies Act, 1862, may 
hold lands : but if formed for the promotion of art, science, 
ri'ligion, or charity, or any like object not involving the 
arqmsition of gain, the quantity so held must not exceed two 
acres, unless the Board of Trade sanctions a larger holding (d). 


We may here also refer to the 2l8t &; 22nd Yict. c. 92, as Purchaies for 
ameh^lpd by the 34 Viet. c. 14, under which contracts for the 
purcluuo of property for certain county purposes may be 
entered into in the name of the Clerk of the Peace on behalf 


of the Justices, and the purchased property may be conveyed 
to the Clerk of the Peace, and will vest in bis successors in 
^0 office from time to time. 


a power to de^laB land for the 
pqrpoaoB oiTthe ohariiy* 

{u) Co, Iiitt, 8, a. 

(dD) See VTarner'e eim^ Cro. Jao. 
S38 ; note (4) to bo. l^tt 3, n. 

(y) 9 L 0 , 7, a 4 ; Sag. 888. 
(e) dTohitly with the miiiiiter ; eee 
4k 5 Tiet e. S8» ei. 7 ^ 8 ; 12 k 13 
Vtci a 49 ; end 14 Viet c. 24. 

(a) 11 k 12 Viet d, 88. 


(b) 20 k 21 VIct o. 81 ; 28 4b 24 
Vio^ 0 . 64. As to the metropolitan 
area, see 16 4b 17 Viet c. 184 ; 18 & 
19 Viet c. 128 ; 20 A 21 Viot eo. 35, 
81 ; 24 4b 25 fldt 4 101. 

(c) 854b soviet a 79; and see the 

Amendment Aot ^ef 1874| 87 k 38 
Viet e, 89, ’ 

(d) 25 k 26 VIct c. 89, et 18, 21. 
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Ai^. 
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• ♦ » ' * # 

* ^ • # • , 

^ |b94PHRiig*<|t jUb.9 Natoun^i^^ Aet|4j^% 

0H'0m pmkMm be^ liytlaatfoii * but 

at «lgr ti^ MBort its rifi^ to ^ pnqaerty ^)) ool^ 
<be olitik was a aubjeet of a fiiraidly states and the ptopea^^^ 
waa talcen ^ the puipoaes of bis own rendenoa or basn}taa 
for a term not exceeding twenty-one years (/) ; and ^ 
Crown might exercise the right of re-entry, without <h® 
necessity of any inquisition being taken, or office fouhd (g). 
Before the Crown had exerdaod its right of re-entry, an ahen 
mi^t make a conveyance to a naturad-born subject, ^i(^ 
though it could not defeat the prior right of the Crown, 
would be valid in every other respect (h). Xhe Crown cotald, 
it was said, claim land vested in trustees for an idien (4) ; 
but not his share of the produce of sale of real estate, devised 
in trust to sell (k ) ; nor, according to a modem decision, the 
benefit of an executory trust to convey land to an alien (i) ; 
but on appeal, the grounds of the decision were not ap- 
proved ; and they vrore expressly’ dissented fmai in a later 
case (to). 


!<«>««■ to, The clum of the Crown extended to terms for years (n); 

formerly until recently, the only exception yftm of leases of 
habitations of alien merchant friends during tlieir lives and 
residence within the realm (o). Loosc^, or agreements for a 
lease (p), to alien aitificcrs or handicraftsmen, won*, mor to 
t«e now repealed statute of 7 & 8 Viet. c. 60, absolutely void ; 


Ca litt 2 b. Jlex IltiSand, 
Akiyil, 14 ; Vumoncei DumoHni, 
IS Ir. Eq. R. 93. 

(/) 7 A 8 Viet c. 6«, «. 6, now re- 
l^filed by 33 Viet, c, 14. 

22 k 23 Viet c. 21, *. 26. 

(ili) Sbep. Touch. 232. 

(<) t Bwiv, 9t \ Sug 686 j but iee 
V. Sterd^f S Sm. k O. 230, 
on 04b«r gmcuidii, 2 Jar., 
eicfkrwiy AlwNaM 
w. If 24 
hapmrn «r3 jMly 



Wadinn I* ppprtmx) of. 

(k) Du if^mrmdin v. 6kM^ 4 
Myl A C. 626 ; tmA sm p. 630, mt to 
dii4ittgpl4M«g Mmniriu v. Omdkif^ 
3Hy) A8L38A 

(/) AiMwm Stxurdy, 3 lit A <3^. 

m . n * 

(<b) «. iTfidEHit, 24 jiea?. 1 ; 

T. 0$Ui^r, L. It f Cttt 

Afhllt t 

(4CV !M|t 2 bt ito V, Aflia 

(o) S3HimTtiCl.e.M,A*k 
ip) £4im V. ijktm- 
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».’***• * * , 
an alignment to an alien artificer of a anj^iatlng 0h^>. l 

bcfen hold valid ( 5 ). By that Act, hovrever, a ‘ 
roddtot «lien friend might hold any lands, houses, or other ► 

tenements, for the purpose of residence, or of occupation by 
himself or his servants, or for the purpose of any business, «. eo. 
trade, or manufacture, for any term not exceeding twenty- 
one yearSH as if he were a natural-bom subject (r), 

But*by the recent Act («) the disabilities of an alien as Katanliza-^ 
respects the acquisition of real and personal property have 
l)een almost entirely removed; and he may now acquire, 
hold, and dispo^ of real property situate within the United 
Kingdom as freely as a natural-lKrm British subject; but 
until ho has obtained a certificate of naturalization- after the 
period of residence, and in the manner prescribed by the 
Act (t), he cannot hold office, or exercise any municipal, 
parliamentary, or other franchise. The Act is not retrospec- 
tive ( 11 ) ; nor does it confer upon an alien any right to hold 
real property situate out of the United Kingdom (x). 

By the 7 Anne, c. 5, 4; Geo. II. c. 21, and 13 Geo. III. c. 21, Nstaial-bom 
the children of a male British-bom subject, or of his son, are, 
with certain special exceptions (y), to be considered natural- 
born subjects ; and, by the 7 & 8 Viet. c. 66 , the child bom 
of a British mother out of the Queen’s allegiance is enabled 
to hold land (s) ; and by the 33 Viet. c. 14, where the father, 
or tho mother being a widow, has obtained a certificate of 
naturalization in the United Kingdom, every child of such 
father or mother who during infancy has become resident 
with such father or mother in any part of tho United King- 
dom, is to be deemed a naturalized Britisb subject (a) ; and 


( 9 ) Wwiifpn T. SUjjftmonif 12 M. & 

W. 122. • 

(r) Beet 6. 

(«) 33 Viet. 14; amaided as 
relqpeoti the taking of oatha of alle< 
ghknoo by 38 4b 34 Viot« iHh 102« 

(0 Sect 7, €t icq, 

(n) Bharp v. Saumir^ L. B. 7 
Ch. Ap. 343| and m cect % iub- 
sects. 


(x) Sect 2. subsect 1. 

(y) As to which, see the Acta, and 
Fitch V. 6 Ha. 61. 

(z) Sect 3. 

(a) Sect. Ijl^.anhSsct 5; sec the pre- 
ceding sections as to the readmisnon 
to British nationality whore the status 
has been lost *>^<1 genersBy as to the 
national status of * women and chil- 
dren. 
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Dttnkatlon. 


timi. 


lik p«nm dnnmied ki 

IMnngtoid OP liolmdii op fjfiihftfiBg jMfd op’^camsMl 
in Ikig^biid, may.im petition to the^onit Ibr XHvonse, otHMiii 
n l^fiding dedloratoiy deetoo oi hio Pijg^t to be deeawdiii 
natnrsi-bom subject. lU^iimste ebiddim do not oome 
within these provisions, slthoogh legitimwtised oeeoidinK to 
n f<H«%n Uw by the su b se quent maniage of their repated 
parents (b). The 3S Viet c. 14, also <xni(t8ins provisions (c)» 
under which naturalized or natural-bom Kiiisb subjects may 
divest thcinselves of their nationality, and become aliens. 


The ri^t of the Crown to grant letters of denization is 
not affected by the Natundizaiion Act, 1870 (d) ; but the 
privileges which are inddent to denization are less com- 
prehensive than those which are now myoyed by erciy 
alien, and there seems to be no reason why tUs pre- 
rogative of the Crown should be preserved. After doniza- 
tiop, the alien can both purchase and beneficially hold 
land; but, as the letters patent have not a retrospective 
operation, the denizen cannot take by inheritance; nor 
are bis issue bom before denization capaUe of inheriting 
irc»n him («). The denizen is entitled to land purchased 
before denization, if the Cro^, before ofiice founds has, by 
the letters patent of denization, confirmed his estate (/). 


Naturalization, for the purpose of bolding land, could 
fonneriy be obtained only by a special Act of Parliament (g); 
bat, by the 7 & 8 Viet & 86, a residesri alien might 
obtain a certificate of naturalizatum ; nadm whith (eo fiw as 
the possession and enjoyment of prq^eriy aracoucemed, and 
aubjeet to any special exoepti<His contained in the certificate), 
he acquired all Ihe rights and eapacitito of a aato^hem 



$ ibr. 4tt,^ 


Kisk. ’ ' „ ' ' 

^ As to mimw i MwM m to 
OAnitottollt k 11 Vl4>«4t|^'w 
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S7 Qw. OX; % XV { P** *• AsHsh, 
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resided ia ^idtod-SlngdaiB, or h»B be«a 1& tl^aerviitaof; .. 
ili» Oiwii, -for iiot ioBS'iitaiL'five yearn, aad intends 'aiiw- 
natosidiaed vi&mt fo reatdb in the United 'Kii^ont <v io^ 

Berae nnder the Uroarin^ may obttun from one ofH^ Migesfy^ 

SecnetarieB of State a certificate of natoralizatfon ; 
i^eii* obtaining- wl^h' and taking -the oath of allegiance 
required by the Act ({), the alien becomes entitled to allf 
pc^oal ar^ other rights, powers, and privileges, and subject 
to all the obligatioas of a natural-bom British subject in the 
United Kingdom, except that, when within the limits of the 
fmeign state of which he was previously a subject,*he is not 
to be,deemed a British subject, uuless he has lost his former 
nationality ; and an alien who has been natuiulized under the 
7 & 8 Viet. c. 66 may obtain a certificate of naturalization 
imder the recent Act, as if he were not already naturalized. 

A married woman is to be deemed to be a subject of the offenwle 
state of which her husband is for the time being a subject, 
but a widow, being a natural-bom British subject, who has 
become an alien by her marriage, is merely a statutory alien, 
and as such may be readmitted to her British nationality -in 
manner provided by the Act (X;). It is conceived that in no , 
case does naturalization affect the previously acquired title 
of the Crown. 

r ^ 

An infant can purchase ; but on his attaining twenty-one, inbatpnr- 
he may, at his option, adopt or abandon tlie contract (X): and 
should he, eifl^ having attained twenty-one, die without 
exercising or ijdymquiahing such option^ or die under -that age, 
tlm like privilege descends on his representativea The pur- 
chase of an annuity by an infant was made absolutely Void 
by .statute, an4 incapalde of confirmation after majority («n) ; 
but this*has been repealed by a later Act (a). 

Any wiittmr instranent signedby the infont after attaining •wbatftmonnu 

' (U 8Mta.7,<<Mfi. - BrawnL'lSO; GSm, Jm. SSO; Cfo. 

' ’ littaW ‘ 

10. lOot (•») 58 G«o. IIZ. a, 141^ «: S. 

tlt»7aSV!et.e.«8. {») IT A 18 VJet, e, «d. ‘ - 

(») KtUtt/’* «»• A*<*7’* «•*«> ^ 




tioiL 


He niAT be 
bound by 
simple ac« 
quiescenoe. 


Wbjit tlsijD 
allowed to 
electloii. 


Whether he 
can recover 
price. 


* wmmcmm ok cheekkeal capaott 

is a f&tifieation, if (tfsudia mime as t&at, if signed 
aa aduK^ it woidd amoant to an adoption of the aot of a 
parfy profesdng to act as his agent (o) : and ‘whenr a 'written 
imtificarion is proved, the infant miist show, if he can, that 
when he gave it, he had not attained majority '(p). It is oon- 
emved that tlie Infant Relief Act, ISTf-, does not apply to tiie 
confirmation of such a contract ' 


And an express ratification is not essential ; mere acqui- 
escence may suffice : e.g., occupation or receipt of tlio profits, 
without dissent, for a short time after attuning majority, 
would, itls conceived, confirm the rinnsaction by election (q): 
but the vendor cannot maintain an action for the purchase- 
money, unless he can prove a ratification in writing (r). 


No pi'ccisc rule can lie laid down as to the time within 
which the infant, after attaining majority, must elect. An 
unexplained acquiesetmee of three or four months (s), or, even 
a shorter period (t) in the case of a'pnrchose, would paobably 
amount to confinnation ; but the delay of a fortnight would 
not be unreasonable («). If hts election bo to avoid the pw- 
(diase he ought to disclaim (x). 


And, although the infant may abandon the contract, and 
thus relieve himself from all unsatisfied liabilities under it, 
he cannot, it is said, i-ecover money which ho has actually 
paid, unless such jjayment were procured by fraud (y), or 
except in cases where he has derived no benefit, firom the con- 


(o) Harris v. Wall, 1 Ezcli.'122. 

(p) Uar^ V. Wharton, 3 Per. k 

I>. m 

(g) See 8 Tanst. 42 ; Coile and 
Bamdon R. Vo. (Jattnon, 10 Q. B. 
838 j'iVinny EmuddBat R. Co. 

"^Coombt, 3 Bxeh. 716 ; Leeds and 
XUfUk R- (Mr. Ftamkn , 4 Eadi. 28; 
Jfy4^^l0sm R. Os. r. Jpif&toct « 
Miaakead, 4e., R. Ck, ir. 
JhMaamd Wtafard 

(r> 8 Ctek IV. a H a tidm 
• jihOt. 9* Tx T. IU8. 


{«} Seders or JCetset's oaoe, 1 
BrownL 128 ; Cmw Jao., 820. 

(t) See jnctoaMit in Sdbaa a. 
Btogg, 8 Taunt. 42, Paik, J. ; and 
Birkenhead, d&, R. Co. v. PQeher, 8 

(«)2 T. R.4W. 

(a^ Sao S Seek 128; «Wt r. 
Haridsm, BS> it A>i47, . 

(g) ItbaiA tm bfanii, 484; ir«- 
son r. JUtattk 8 Baa. NJ8.0. 198 ; 
we pkimdb.- an tat 481 ; £« jmru 
Ta^, 8 Da a. U. * O, 284. 
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trcMst (z) i Bad if lie be uoBble to restore tibe eonsida^ttoii, 
tois be an additional bar to the addon : instanee, 

where an •infant paid a premium for a lease of business pre^ 
mines, and entered upon and occupied them, it was held, 
upon his attaining majority and repudiating the lease, that, 
whatever might bo the general rule, he could not, undet the 
circumstances, recover the premium, inasmuch as he had en- 
joyed a part of that term, for which it formed the considera- 
tion (a) : and although, upon the purchase of the fee simple 
the same decisive effect might not always he attributable to 
mere occupation (6), any act affecting the value of the estate, 
e.g.^ the felling of ornamental timber (c), or the removal or 
alteration of buildings, &c., would, it is conceived, Ixj con- 
clusive against his right to reclaim the purchase-money. 

If, however, the infant had fraudulently represented him- 
self to the vendor as an adult, Equity, it is conceived, would 
relieve the vendor by restraining any action for the purchase- 
money {supposing such action to be maintainable), and would 
allow the vendor to avail himself of any collateral securities 
which he might hold for the impaid balance : but it could 
not enforce any security given by the purchaser personally 
during his infancy ; such l)eing absolutely void (d). 


A lunatic or idiot may purchase ; and, according to the 
early authorities, cannot himself, though he recover his 
senses, avoid the transaction : but it may be set aside by the 
Crown, after office found (s); or by his committee, after inquisi- 
tion (/); or by his representatives, after his d^ease, unless he 
have recovered his senses and agreed to the purchase (g). The 
present doctrine of the Courts in regard to such purchases 


(s) See eiTto wMxoee by infante 
of tbeir contracts, and their right 
to leeover money paid Oierennder. 
Lindley Partnership, 89. 

Ca.Ab.a78. 

(a) V. 8 Tannt. 680. 

ExjpwrU Toyior, 

(h) See however MaMurn v. 
SmUh, 2 Exch. 783. 


(e) As to what is ornamental 
timber/ see Ford v^7)fnte, 2 De G. 
Jo. ft S. 127. 

(d) CSiamb. o^ Inl^ 444. 

(e) Co. litt. 247 ais 

(/) AtL‘Oen, f, FaMwrtt, 1 Eq. 
(y) Oo.Litt. 2 b.; 2BhCom. 292; 
Shelf, on Lun. 847, 


Chap.! 
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Fraudulent 
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relieved, 
against, 
in eqnity : 
sembU, 


Pnrehase by 
lunatic, how 
far voi^ble. 
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voidable* 
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married 
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regarded aa a 
/erne $ole^ 


Maybe 
conSmied by 
aoqmeaoeiioe. 


Frandrient 
porehiae by, 
relieved 
againei : 
imSie, 


ta i effi, Imtmer, W whic^ im been already 

sbi^wiil#raq>eeiiooonit»eteliHri«]6b7 Inn 

modwn atm, a porchase of an estate in eoaisideration of the 
teham of a bond debt, was set aside at the stdt of a legatee 
the bond debt (*}. 

,A maixietl woman may purchase ; and can in. Equity, by 
the contract for purchase, land her separate pro^rty, even 
without referring to it (k) : in other cases the husband may 
annul the purchase, and may recover the puTdu»e*monoy at 
law, unless she purchased by his authority (1); or it'inay Ijc 
annulled by herself after hh> death, although he may have 
agreed to it ; or b^' her repre^ntatives, unless she agrc^l to 
it after her husband’s decease (m). 


"VSTiere the marrieil woman is judicially separated from her 
husband (n), or has obtainetl a protection order under the 
divorce Acts (o), or where her husband is a convicted felon, 
or an alien enemy, she is at law capable of entering into a 
binding contract for purchase (p). 

The general rules above referred to, respecting acquiescence 
by an intant after majority, will, it is conceived, ajqply to the 
case of a married woman retaining the estate, after the 
termination of the coverture : and, in the ease of a puichasc 
by a married woman representing herself to be single, mr who, 
contracting as if single, has so dealt wiUi the property as to 
prevent its perfect restoration in specta, Equity would, it is 
conceived, secure to the vendor aQ his legal rights, and would 
, testrain the exercise of any adverse legal rig^ by either the 
woman or her husband, supposing him to have b^n privy to 
the fraud. < 


(i) 8 upra,pp.e, 7 . 

(i) atetd V. 1 Ke. 630 ; nd 

MW S. Mamin, 3 BU. Nil. 

(«); Mid 

WaHaf V. rsrtoft 0 llo«. P.a 841, 
M Bimnitt. 

p»lr tai. xym. a8;t 

GatOnmi v. £4. 

334 . *■ 


im) Ca IM. S % j956 b ; JSini- 
jmtf T. Jm/ibm, Daag. 4»t flnf 
me. 

(a) 30A3lViat«m,i%m»3& 

. <«) a» * 31 m a 7 S» a «Li sad 
n * 83 VM. a U«, M. S-rtO. ' 

nrtbmd t. fMdgm, 2 
VMn. 104 : Iind aOwr MMM dM, 8 
:»np.ft.ft«'.l3a 



fO' fiVT mt'ltEAL IBDiM. 


S9 


B(naanC«l;hdfi(i((«4BKlbn)Aerl7miljMttodisal)iH^6^ gMy.<. 

rtqpeck, which have hM& retaxmd hy a awdem statato ^ 

Previously to ihe 33 & 34 Tict e 23, persons guilty of 
treasto, or felony, or who had incurred a preeniunire, might, **!<»», *e. 
before judgment, pmehaae land; but, upon judgment, it 
became subject to the rights of the Lord of the fee, or of the 
Crown : and purchases by such persons after judgment were 
subject to the same rules as pwchascs by aliens before 
denization (r). By the 33 & 34 Viet. c. 23, such persons, 
while continuing subject to the operation of the Act, (i.e., 
until bankruptcy or completion of the sentence or pardon or 
death (s),)are incapacitated from entering into any contract (t), 
except, it would seem, in respect of property which they 
may acquire while lawfully at large under licence (u) ; but 
they are nut otherwise prohiliited from purcha.sing land. 

Upon the appointment, however, of an administrator, whose 
position and duties are nut unlike those of a trustee in bank- 
ruptcy, all the property of the felon to which he was entitled 
at the time of the conviction, or to which he becomes after- 
wards entitled while subject to the operation of the Act, 
vests in the administrator (,r) ; so that any purchase made 
by the felon after his conviction, and not falling witliin the 
exception contained in the Act, enures to the administrator 
for the purposes of the Act. 

Upon a purchase by a Irankrupt V>cfure obtaining ln.s Banbupts 
certificate (y), or his order of discharge (z ) ; or by an insolvent 
rmder the 1 & 2 Viet. c. 110 (a), before lii.s final discharge, in 


( 9 ) 10 Gm* IV. c. 7. to the 
pofttfon of JJUmma C«tlioUo 8 with re> 
fomioe to Umd domoted to religious or 
thtoAMh furpOMi, hoe 2 ft S WiU. 
rVa 0. 1169 ii&dAiiitesr on BonL Oath, 
p. ef As to iHiat are more 
tdbntMTjr ooiocktiotu^iiid not duui- 
tdblotetltiitlons,ooe Jfoiitim, 
L. K IS £q. 574. 

Co. litt. Sb; J?eo t. Itadd«ih 
fmm, 408 ; Sng. 084 . 

(s) Seol. 7. 

(0 Soot. 6. 


(if) Sect. 80. 

(jr) Sect. 10. 

(y) 6 Geo. IV. c. 16 ; and see 12 ft 
18 Vlct. c. 106, B. 142; and eee now 
24 ft 25 Yiet 0 . 134. 

(3) 24 ft 25 Vleta «. 134, ss. 157, 
et fsj. m"" 

(a) See sect* 

the ^btor, under Wit 44, by the oon* 
aent or d^aalt af detaining cre- 
ditor, took the property out 
aia^eee aini xcft^Med in tlie deb^ 
Gmnffe v. f[Vkikett, 16 Jur, 28% Q^E 
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cue a^jtkdicatioii, or befim lus -full, ie, his imcondiUonal 

" dkchaige (6), if theiie was no adjudicatitm ; or by an insolvent 

tinder the 5 & 6 Viet. c. 110 (o), before his debts* were paid 
in foil, the land vested in the assignees. After the debts 
were paid in full, no revesting oitfer, under 5 & 6 Viet, a 116, 
was necessary in respect of equitable interests (d); and accor- 
ding to the law, as it existed before the passing of the Bank- 
ruptcy Law Consolidation Act, 1849, where the bankrupt’s 
estate had not paid fifteen shillings in the pound, and he had 
previously been bankrupt, or dischaiged under an Insolvent 
Act, or had compounded with his creditors, the rights of the 
assignees were not affected by his certificate (e). The 
subsequent statutes do not contain any similar provision. 
But a bankrupt, although he has not obtained his certifi- 
cate of conformity under the Act of 1849, or his order of dis- 
chaige under the Acts of 1861 & 1869, can acejuire and hold 
property against every one but his assignees or trustee. 

insoWent ; -^nd in the case of an insolvent under the 1 & 2 Viet- 

c. 110, although pn>perty acquired by him after his final 

discharge did nut vest in his assignees, it still remained until 

his debts were paid in full (/), subject to the judgment which 

was directed by the 87th section to be entered up against 

him. The rights of the assignees wore, however, subject to 

the same equities, in favour of third parties, as would have 

afiected an assignee by deed (g) ; and unless and until jmlg- 

ment was entered up, the insolvent’s after-acquired estate was 

unaffected (A). Such a judgment did not require registration 

under the Act : but it could not be enforeed without per- 

Sstistaction mission of the Court, which alone, to the exclusion of the 
on, 

(b) Bwinm T. Smith, 22 BesT. 190. iff) St Attmuen, 2 Do G. If. A CF. 

(«)Seeieet7. Tandvont dobUna IM; Jb (i(«i(AonM,4 Do'O.A 

the 7 A 8 Vlct. o. 70, seem to So in boakn^faif, ttmbit, n Barr, 0 
hare heoir in 'tiie same position, as W.S. 434 ; 4 JtR K. S. lOU, Ctns* 
tsfaids altarkMqdsod proper t y , as pare Bardot v. Bartitth 1 Doll. A 
S^osste 8 and 18. Jo. 127 

I (4 Wtariag a.SWt, 6 Do 0. IL A , (A) & Baav. m-, Hth- 

8M. ^ grim r. Hthgtt, 8 Bror. 74 f Eaatar 

' v..#i{MS8in.Aa 498. 
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Supforior Courts^ had jtmadictioB to order satisfaetion to be 
ente^d up on such a judgment (i). 

(♦.)♦ Who are reld^mly vacwipdent to purchase. 

The remarks already made (k), as to undue pei-sonal 
influence^ seem to apply as well to purchasers as to vendor. 

It is also a general rule of Equity, that no person ** who 
liy being employed or concerned in the affairs of another 
has acquired a knowledge of his propci*ty” (i), or who, in 
I'ospect to the property to be sold, has a duty to perform 
which is inconsistent with the duty or interest of a pur- 
chaser (m), shall himself purchase such property ; nor shall he 
purchase for himself in another s name ; nor shall he himself 
purchase as agent for another (n) ; nor perhaps, even employ 
a third person to buy as agent for another (o). And where 
the same agent acts for two opposing pai-ties, it must appear 
that the principals were placed at arm’s length in the trans- 
action (p). Whore the rule depends upon legislative enact- 
ment, or is founded on general principles of public policy, 
it amotmts to a prohibition : but where it is intended 
merely to protect the interests of individuals, the purchase, 
although jmmd /acic voidable, may lie sustained by evidence 
of those interests having been sufficiently guarded in the 
transaction. 

And in a recent case, (q) which well illustrates the principle 
whidi guides the Court in judging of the validity of such 
transactions, where A, a nephew of a fonnor trustee of B\s 
projMirty, was commissioned by his uncle to advise and assist 
B in the settlement of his debts, and A and B met and 
consulted, it was held that this constituted such a fiduciary 
relation between A and B as rendered it inemubent on the 
former to communicate to the latter all material information 

(t) SiurgeB v. 22 L. T. 82 H. L. C. 461 ; Tate v. WUUaman, 
Q, 3, ^ L. E. 1 Eq. 528 ^ L. It 2 Ch. App. 56. 

(Jt) pp. 18, 20. (») 9 Ves. 248 ; 10 Ves, 381. 

(l) Bug. 688 ; ^Akearne v. ffoyan, 1 ^ (o) See 10 Vea. 89,8, Sag. 690.^ 

Dru. 810. Bria^ 6 Be G. Ill A 

(m) Omnlaw y. Aing, 8 49; G. 623. 

JL Oa. ▼. BloMe. 1 IIAoa. (a) TaU v. WUUanrnn. euprd. v 


Chap, I, 
Sect. 8. 


Sect 4. 


Who are 
relatively 
incompetent 
to pordiaae. 

Feraona filling 

fiduciary 

character. 
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A porchasd coQung witfain the rule is net lendereil valid 
•idwq^ bf ^ of its having been hy anoUeii (r), or under a 

Decree of the Court («) : or by the purchaser having had 
independent professional advice (t) : nor, when a person by 
nMjrad^Md. filling a confidential office has acquired a IcniMedge of 
property, is his capacity to purchase it restcu-ed by his retire- 
ment from office (u) ; for his knowledge remains. 

The rule, in its more stringent form, a{^ee to the scvciul 
cases of 

An arbitrator contracting for unascertained claims of 
parties to the reference (r) 


Hule, in 
ftoxnoare 
sferii^peiil 
fiHmi, affects 
ptirc&aMBby 

Arbitrators : 


An assignee or trustee of a liankrupt ; against whom Uie 
rule is said to l>e more than ordinarily stringent (x) ; and It 
precludes a purchase by his partner on behidf of the firm (y) : 
the Court has, however, on the })ettticm of a purchasing 
assignee, directed a reference to inquire whether the 
purehase wouhl ha for the benefit of the estate, he 
paying all the costs (c) ; and, on the report being favom** 
able, has confirmed the sale (a ) ; it has also, under special cir- 
cumstances, allowed an assignee to be removed, at his own 
request, in order that he might bid at the sale of the Imnk- 
rupt's estate (6) ; where, however, M assignee, who was also 
second mortgagee of the property, applied for leave to l>id, 
(remaining assignee,) the Court refused the application ; but 


(r) Sog* 691 ; 8 Ves. 349 ; BandaU 
T. 10 Vm. 423 ; Sanderwn 

T. Ifffittier, 18 V» 601 ; York Bwl- 
dimg Co, v, Mad^tmie, 8 ^.P.G. 42 ; 
InffU T. JUehardi, 28 Besv. 361. 

(f) Pfiee ▼. Bym, dtod 6 Vea 681, 

% and woo Cwrfv, Oarpf 2 ffdi. k L. 178. 
(Q TA V. WiUmmmf 
(«) JKk 6 y«a 362 ; 

V. Mhotb 6 a * P- 667 j 

. 246;, 

lll<0.l4%iid«ik > 


(t) Blmmrikaooeit v. Bay, 2 Ba A 
B.116. 

(»} Bt forii 6 Vea 680 a, ; 
B» jMfiff Bewmk, 10 Vai. 896 ; Bw 
paru Seamnd^^ 2 ICon. k A. 492 ; 
Tmm T. SMuwy, If ffinu 49; 
pm%?. a ft Jo. nt ; 

439VOV, A24L 

, (v) 7 Joa lift 

At pk0 6 Jua Ull $ 8 
Ift^ftpidlf. 
<c)4^a.?ARu1i«8. . 

a ikAfie 


aiML 
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allovred biin to name a priea at which he mi^t take the cini». i. 

property if tiotsdd at the motion (o) : ai^ where a creditor’s 
sa8ignee,»in another peraon’s name, bought from a creditor,* 
Vice-Chancellor Kh^ersley was of opinion that the validity 
of the sale depended on the vendor’s believing that the 
punhase was made on behalf of the assignee, and directed an 
issue to detormine the fact ; but on appeal the transaction 
was declared wholly void, irrespectively of the vendor's 
belief (d) : 


A Bishop purchasing an annuity to be charged upon a Bishop whw 
rectory ; he being the person whose consent was required to 
the sale ; although he gave a better price than could have • 
been elsewhere obtained (c) : 


A Commissioner of bankrupts (/), although he had not Commis- 
acted Q/X or had ceased to act in the prosecution of the Hat (/«): BontoiScj- : 

Commissioners for Inclosure under the geneitil Inclosure Commu- 
Act ; who cannot purchase ariy land in a parish in which ind^uro*: 
an Inclosure is made, until live ycai-s from the date and execu- and Valaen ; 
tion of their award (/) ; and a similar disability for the term 
of seven years affects valuers acting imdcr the Commons 
Inclosure Act (!•) : 

The Committee of a lunatic's estate ; the Court has even 
refused to confirm a lease to the Committee, though approved 
by the Master as advantageous to the estate (1) : 

A member of a corporation, taking a lease of the corporate 
property (ni): 


(«) Eepartt 8 Jur. 156. 

(tf) IWqr Qnflter, SDe G. & Jo. 
887; 41>raw,184; m llitt omo m to 
tie ddUes mtgium fat fautkrapier. 
(e) Grttula* v. King, 9 Bwr. 48. 
(/) &e pma JfamMtt. 10 Voa. 88i: 

Sg pnHt BatriUm, 1 Btuk. 17. 
(A) SxpatU Sagnton, 7 Jw. 844. 

TOb 1. 


<0 41 Goo. HI. a 109, s. 2. 
{I)8a9 Vioka ;il8,a. 129. 

(<) Shelf, on Emutcy, p. 446. 

(m) 4 u.-Oni. V. €i>^. of Gisket, 

8 Dm. a W. 294 ;,JheleiMe' was «t a 
groM andervalue^ and tin {noperty 
was trust propsrty. 
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CWI. 

a«a«. 


CUiwiKHr of 

charity : 

Racto bnyiiig 
globe: 


A governor of a chaiiiy, taking a lease of the charity 
landa (n)i 

A lector, purchasing in the name of his curate, a poiiion of 
glebe sold for the redemption of the land-tax (o) : 


Bolicitorto A solicitor to a commission of, or iiat in, Bankniptcy, 
purchasing the estate fix>m the commissioners (p) : and a 
solicitor conducting a sale under a decree and pui*chasing 
the estate (q ) : 


Troateesfor A trustee whose duty it is to purchase particulai* pi*opcrty 
*”*'^^***** * for his cestui que tntst^(eij . : a tnistee of renewable leaseholds 
bound, if jwssible, to renew,) shall never buy it for himsedf ; 
even though tlie.proposetl vendor positively ixduse to part 
with it for the Ijenefit of the cestui qiie trust (r) : but the pur- 
chase if effected will In? considered as made on their Ixhalf (s) ; 
and any additional interest which the tnistee acijuires by 
purchase will belong to his cestui que trust {(): subject, of 
coiu*se, to the trustee Wing ic-paid the purchase money : 


.Vnd, iiL its 
modiftea 
fonD, affcctii 
porchMes by 

Agents : ' 


And the rule, in its milder form, applies to the seveml 
cases of 

An agent Ibr sale (a) : except where the vendor is well 


(n) Aif.-Oen, v, J/ord Ckircndonf 17 
Ves, 491. 

(#?) Ororer v. UvqiM, 3 Busa 428 ; 
but eve Beaden v. AVny, 9 Ho. 499, 
520. 

0#) Ex jpartc Iifnn€tt, 10 Veu. 381 ; 
Mone V. Royal, 12 Ven. ; nee p. 372, 
and see Jknenu v. Groseb/rook^ 3 Her. 
200 ; ef vide infrd^ p. 87. 

(C) Owea^. Potdku, 6 Vest. 030, n ; 
Bidny ▼. Mwyer, 12 Sim. 118. 

(r) Ex jmrU MemteU, 10 Ves. 895 ; 

see 2Wnar v. jfVrimtey, 1218hn. 49 ; 
^Keeeh V, /SmdJM, % ’Jfud. 

' ];i» 82» MBd Am 

(s) See Temner 4 


Bcav. 487. 

(f) Poehrook v. Botjuy, 1 Myl. k 
K, 220 ; Vauyhton v, Noblt, 30 Beav. 
31 ; where, however, the imrchanv was 
made onto! tmst moneys. 

(k) York Bnildinye Co, v. Morken- 
tit, 8 Bro, P. C, 40 ; }Voodkouee v. 
MertdUh^ 1 Jac. & W. i04 ; Brook-^ 
man v. BoihedtUd^ 3 Sim. 153 ; 
cERd T. Brookman, 2 Dow. k €• 180 ; 
Barl^ V. Ifmhikm, 2 Crib 540 ; 
dkatier v. Trevelyan, 11 Ct V. 7^4 ; 
In re Bhyed fruet, 1 Mae. k 6. 488 ; 
H vUU infrk, lui to SoUoitora and 
Agents. 
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avrarc &om tlie first that his agent is beneficially interested ciup. i. 
in the purchase (x) : 

• 

An agent for the management of property ; who can only 
purchase subject to the onus of proving that he afforded his 
principal all the knowledge respecting its value which he 
himself derived as agent (y) : 

An auctioneer employed to sell the property (z) : Auctioneers : 

Counsel, purchasing, below their nominal value, charges Counsel 
u|X)n his late clients estate (o), upon the validity of which 
he ha«.l advised : 


A cm! i tor of a banknijit, who has been consulted by the Creditor 

advisini? on 
sale : 


assignees as to the best inotle of selling the estate (6) ; 


l)once of a power of sale (r) : 


Donee of 
power : 


Executors and admiiilstratoi's, in respect to the pei*sonal Executora 

and adminijs- 

estates of tlic deceased (</) : trators : 


A guardian purchasing from his ward, immediately on his Guardians : 
coming of age ; although the price were adequate (e) : 


A mortgagee with a power of sale ; who cannot purchase. Mortgagee ; 

111 •ii«i« 1 1 buying under 

under the power, either in his own name or through an agent, power of sale ; 


{jt) Wmttrordi 32 Bcav, 

467, aSd, Dom. Proc. 10 Jur. N. S. 
960. 

<y) (hne V. Lord Alien, 2 Dow. 282 ; 
Molmy V. K^man, 2 Dm. ft W. 31 ; 
CMwhert v. BeUp, Beat. 388 ; and 
®ee Bouiter v. 4 Dru. ft W. 

483 ; Murphy v. O'Shea, 2 J. ft L. 422. 

<») OUwr V, Omii, 8 Pri 127, 160 ; 
Bug. ^88 ; BaBceU ▼« Cafe, 4 De G. ft 
Sol S88« 

(a) Carher v. Palmer, 8 01. ft P. 667 ; 
and a, purebaw by a solidtor^a clerk 
from bis principal*# client, for whom 


he had been professionally concerned, 
was set aside ; Eohday v. Petert, 28 
Beav. 349. 

(6) EejmrU Hughes, 6 Ves. 617, 

(c) See Beaden v. King, 0 Ha. 619. 

(d) KUlkh V. Flcjmey, 4 Bro. C. C. 
161 ; WateoH v. Toone, 6 Madd. 163 ; 
Baher v. Bead, 18 Beay. 398 ; Smedley 
V. Varley, 23 Beav. 368. 

(e) See Sug. 391 ; and see Oldin 
y. Sandemrnt, 2 Atk.^ 16; MulhaVen 
V. Marum, 3 Dm, ft W. p. 317 ; 
Archer v, Hudson, 7 Beav. 660 ; Law- 
son V. Massey, 1 Ba. ft B. 219, 282. 



^ si^nicaxoxs on tasnaut omciTT 

'm Ot'io' Amage itie tmiMctioii as tomakeluiiKK^f ilie abadate 
■■ .. ..i.i' ...■■. ZK)(r can hk agent, 'vvho has acted in*£nmre^i^^o 

pit^K^y and receiving the intereat, purchase on* his own 
account firom the mortgagee (g) : but tbe rule docs not i^ply 
to a purchase of the equity of redemptt<ar by the mortgagee 
from the mortgagor (h) ; the purchase being frmn its inception 
a transaction subsequent to .the loan (t) ; but if from the 
influence of his position he purchases at an undervalue, the 
sale may be set aside (ib) ; nor does the rule aj^y to a 
purchase by a second mortgagee from a flnt mortgagee selling 
under his power of sale (2), even though the second mortgage 
may be in the form of a trust for sale (m) : and <m such 
purchase, if unimpeachable on other grounds, the second 
mortgagee acquirees an iiTcdeemable title, just as if he were 
a stranger (n). 

It was usual, although perhaps not strictly neces-saiy (o), 
bankraptcy. upon a sale under the general order in Bankiuptcy, under 
the Act of 1849, for a inoiigagec intending to bid, to apply 
for leave so to do (/>) : and by sect. 132 of the Act of 18G1, 


(/) Robertson v. Xorns, 1 Gift. 421 ; 
AlTd. on npp. 4 J ur. N. S. 1 55 ; where 
redemption wen decreed, though fif- 
teen yean had elapaed. 

{g) Orme r. Wrighf, 3 Jnr. 19; fn 
Bioyts' Trusty 1 Mac, and G. 488 ; 
fluid aee Downts v. Grtuebrook, 8 Mer. 
200 ; Robertson ▼, Norris, 1 Giff. 421 ; 
on »pp. 4 Jnr. N. S. 448. 

(A) Webb T. Rorke, 2 ScIl & L. 601, 
673 ; and ace Waters v. Grootn, 11 (H. 
& Y, 684 ; Kmght v. Marjoribanhs, 2 
Mae. and G. 10, and casea cited ; Dob- 
son y. Land, 8 Hn. 220 ; Sag. 689 ; 
Gossip V. Wright, 9 Jnr. K. B. 592. 
(t)/n^€h. VI. 

(A) Fo^ ?. HMen, L. B., 3 Kq. 
I6t'.'. . 

y, jRssdmry, 1 Dr. A 
Sm. i43,^D«a. J.i8.450; Kirkwood ^ 
^ V. Tkom^fsoe^ ^ 392, 2‘De G. 
J. i S. 613; S&dw'i. Rsmnju 33 
Bm. 491 ; S k S. m 


(w) Kirkirood v. Thompson, ubi 
suprA, 

(ti) A morfgagei eannot ond^ the 
oolcmr of n mortgage obtain a col- 
lateral advantage which doea not 
strictly beiung to the contract of 
mortgage, Broad v. 8d/e, 9 J nr. N. S. 
885. ^ 

(o) £x parte Ashleg, 1 Mon. k A. 82. 

Ip) See Rk parte Marsh, 1 Madd. 
148 ; Me park JD^ Vmt, I Bade, 18. 
The costa of an application merely 
for leaTO to hid^ me, it sppesn, ai« 
lowed to ^ moik^ptfsoo msfy afhm 
the pet^ Is pnseM at the 
quest of the mdffms ; Mn parte 
Obart, 7 334 • Be park Dmdbii, 

m u J , V. 8: 13 ; Mx SMi, 
1$ Jnr. 1044 Jp Mx park Fedder, 
r Mon; A A 337 ; tie Oam% 

bid, 

mme jmw tmiti'lm, •iw '£<! fwto 
nrt(,»]|.lEi.AX)eO.S2». 
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my ji^.ii^.leavpof tJie QraiNf fij»i obtain^ cou^.i. 

1869 doefi not opotnin a aiuular pn>vision, but, even without 
expresa enactni^t, the Court has 'always had power to grant 
such leave (j); and the law in this respect renuuns unaltered. 

In the case of a legal mortgage, it appears to have been a 
common, although improper, practice, for the mortgagee to 
conduct the sale (r) ; in such a case, of couise, he could not 
purchase without the permission of the Court, which permis- 
sion would not be given except upon veiy special grounds («). 


A mortgagor cannot purchase from his liist mortgagee, Mo^a^or 
selling under a power of sale, so as to defeat the title of his sm mort-”" 
second mortgagee. Whether he w'ould be similarly dis- 
qualihed if the estate Avere first sold to a stranger, and then 
purchased fivm him by the mortgagor, appears to be con- 
sidered douhtfiil (t) ; but it is conceived that such second sale 
could not be impeached, if it Avere a bond Jid» independent 
transaction. 


A tenant for life, Avith powers of sale and leasing, may sell 
or lease to a trastec for himself {u ) ; and this doctrine has gtgor leMin^' 
recently l>ecn extended to the case of a mortgagor with 
power of leasing imtU entry by the mortgagee (.c). benefit. 


The solicitor or agent of a person disqualified from pur* Solicitor of 
chasing, would, it is conceived, in general, he unable to 
purdiase on his own account (y) : but in a modem case, under 
special circum^Anoes, the solicitor to a ^t was allowed to 
purchase part of the estate (z) : 


{«) Ec jwiW 8^,1 0. a C. 82. 

(r) See £kp»tt guidon, SM. D. & 

De G. 802. 

(f) Sea J& iSirt* itOngor, 4 De 
G. aS«. O08 } StBamg Cbetb* 18 
Jvr. 465 • . 

(I) Otter V. Id, Venue, 9 'DeQ.lt, 

&0.688, 

(S) WOteee. <SewI^ 4 im. Bogd. 

Dow, 7th ed. ; a|ip. p. 661» 


{») Bevan v.Habgood, IJ. & H. 222. 
(y) Dovma v. Oraadireok, 8 Mer. 
209 ; WhUemi t. Miudkim, 6 Had. 
01 : /* re Btojiet Trutt, 1 Haa & G. 
488 ; ffetie v. AkuU, 6 De G., H. ft 
G. 628; OTeRoling V. 0.,S., 2 Jvr. 
K. a 922 : bat tee^^4lva»^eg v. Xte. 
MOi^ 2Hae.ftG. i7. 

(a) Etfterp Wattt,.l De G. 266 
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Si* 

8t0wwd: 

Trnflteeii, 


who hsTo 

accepted 

trust. 


Security by 
way of tru^ 
fur sole. 


Inccmpetent 
purchaser 
bound at 


option of 

parties 

interested. 


A stemuNi ooatnustiiig for a lease fixm bis ein|>I(^er; to 
SBstiun which, he most show the fiidmess of the inm~ 
action (a): 

Trustees, unless merely such in name, can only purchase 
subject to special restrictions (h): and there will be an 
additional objection to a purchase by a trustee, if the olject 
of the trust were apparently to secure to the cestui que t^ml 
a continuing control over the property (e): 

But, of course, the mem fact of a person having lioen named 
as a trustee will not affect his capacity to purchase, if he 
decline the trust initio; and it is not essential that he 
should execxite a doe<l of disclaimer («/) : 

It Mems probable that a peivion advancing money upon a 
security which takes the form of a conveyaiice to himself in 
trust to sell, instead of an qrflinary mortgage, ■would for the 
purpose of the above rule l>e considered a mortgagee and not 
a trustee (e). If, however, tlie conveyance be to a thinl 
person, he is a trustee for both parties (/), and incurs the 
disability of a trustee. 

But, in all the above cases, the transaction is binding on 
the purchaser (tf) ; and voidable merely at the option of tlie 
parties originally interested in the property, or their represen- 
tatives (h). 

On the other hand — 


• 

(a) Bee lord Skfooj/ v. Jlho<tdi$, 2 & F* 684 ; Zhboon Landt 8 B*. 

ft 18 ; 1. Bli. N. S. 1. 220 ; sad see JZMteood v. Tkomson, 

{h) Am to wbiob, vide Cb. n., 2 H. ft 11. 892 $ 2 J)e G. J. ft S. 618. 

ee^ 6. (/) BUHMirhmmi v. ibiy^ 2 Bidl ft 

(e) 8eoU Ikad$i 4 Myl ft 0. 87, B. 188« 

20* See Bomdtmn v. Walker^ 18 

(d) t* I ^ Vee. 608 . ^ 

126* i (&) Foie V* II. 1 B«i- 

(tf) See W^i % it Cl 6j8j t. R. t. Ob* if. 66. 
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An execution creditor may buy (btfe property sold under the r. 

execution (i): 

• Execution 

creditor 

A solicitor is under no positive disability to purchase from “^y 
his client whei'e the relation docs not exist between them in 
the particular transaction, and he deals with him at arm's 
length (A*) : yet where the confidential relation subsists, and the 
transaction is impeached, he must be able to prove its fair- 
ness ; and that either the circumstances were such as not to 
impose upon him the duty of advising the client, or that he 
gave tlie client all the information respecting the subject of 
the purchase which he himself possessed, and advised him as 
diligently as he would or ought to have done, had the trans- 
action been between the client and a stmnger (/) : and that 
the sale was as ailvantageous to the client as it would have 
l)een if the solicitor had used his utmost endcavoui*s to sell 
the property to a stranger (hi ) ; but be need not have pointed 
out a merely speculative advantage, (such as the possibility 
of aai unplanned, though contemplated railroad, running near 
the propcHy,) which might l.>e reasonably supposed to l)e 
e<|iially in the knowledge of botli, parties (n) : nor does the fact 
of the considemtion having in part consisted of costs already 
incurred (o), or of a judgment vested in the solicitor (p), 
necessarily invalidates tlu; transaction (o): although the 
mere fact of the client lacing indebted to the solicitor is an 
unfavourable feature in the case, on account of the additional 


(») Stratford v. Titian, Jac. il8* 
(Jt) Jakmon v. 3 BeG. & 

Jo. 13, 22 ; where the eolicitor was an 
urgent creditor. See remarks of Lonl 
Kldon, 2 Dow's Hep. 299. 

fl) See Ifidman v. Loynes^ 18 Jut, 
839 ; 4 De a, M. k G. 270 ; JBamard 
y, Murder, 2 Jar. N. S. 1213. 

(m) Jkntan v. 23 Beav. 

285. 

(a) See Mmtdi v. 2 Ha. 

00, where the easier oases are cited 
and reviewed, and Jlolma» v. Xotmei^ 
is Jur. 839 ; 4 De G. M. & G. 270 ; 
otso Ward V. Matipok, 8 BU. 470 ; 


Jiudd V, SenH:U, 4 Jur. 832, C. ; 

V. Philliptt, 11 Jur. 80 ; Up- 
pington v. Bulletin, 2 Dm. k W. 184, 
187 ; Bellamy v. Sabine, 2 Ph. 425 ; 
Salmon v. Cutts, 4 De G. & S. 125 ; 
affirmed, 16 Jur. 623 ; King v. Savery, 
1 Sm, k G. 271 ; Savery v. King, 2 
Jur. N. S. 503 ; 5 H. L. Ca. 627 ; 
Wright V, VanderpUm/s, 2 Jor. N. S. 
599 ; 2 K. a Jo. 1 ; Ooohon v, Lee, 
28 L. J. 47d| Oil. 

(e) Edwarde v. M^yrufk, dbi euprA : 
tdUer ae regards foture costs ; Up* 
pington v. BrtSen, 2 Dm. k W. 184w 
ip) Spencer v. Topham, 22 Beav. 573. 
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iidlMBDCiwIiyiiHaii^ So,too,th« 

fik^iolfiliAefmidderttiionbeidgseetirtdoi^lliiy 

' boiuft w covenant (q), or of liie diaai b^ng in emlxunraased 
oreumstidioes, and having no independei^ professaomd 
advice (i*), are very material cirouinstonooe in judging of tho 
validity of the transadaon : and it has been held that a 
solicitor, taking a security from his client, must prove the 
actual advance of money by some other evidence than 
the instrument creating the security (a). And irhero the 
soheitor, who was himself the mortgagee, purchased tho 
equity of redemption from his client, who had no separate 
legal advice, the conveyance was ordered to stand merely 
as a security for the money advanced, and the Court refused 
to import a power of sale into the transaction (t) ; and a 
solicitor will not be allowed as against his client to make a 
secret profit out of a transaction in which he is profeasion- 
ally concerned for liim (u). But except in cases of undue 
influence resulting from other professional connections, tlie 
rule does not extend to prevent a purriiase, by a solicitor, of 
his client’s property in respect to whidi he has not been 
professionally employed (x); or to prevent liis purSuuung 
by auction his client’s property if ho have not acted for 
him professionally in respect to the sale (y). But when a 
solicitor has once advised upon an intended sale of his 
client's property, there is a difficulty in holding that any 
mere lapse of time can get rid of fhe fiduciaiy relatimi (z). 
The mere cmployinent of another solicitor to peruse the 
draft (xmveyance on behalf of his cUenti no advice 
being aflbrded respecting the terms of the arrange- 
ment, will not be sufficient to validate the transac- 

(t) WaUr* r. Thom, 22 Besv. 547. (jr) Awtin r. CSumIbm, qOL asd V. 
(r) GmHeg t. Moudeg, 4 De O. ft 1 ; Irnmnuet v. (Umorthjf, 3 J«. 
yo. 78 . VAim. 

<«) v. irmuiUg, 3 D« O. F. flM J^oIihNi v.XcfMa U Jte 
ftX 433. 833, 842;'‘6lM« v. ikmidt, $ Str, 

(4) V. AmMN, 28 Bmv. N. 6L 838 ( Zotd HairieMb r, Jtfim- 

$t$. . . s%, f im. K. ailU; Mift M to 

* . -,(•) iiprA, 27 votaattiy 3 

])mw.27Sj 10UXi.<m8ft 

<dt2r.«ii4 0.838l2Hs,8/ * ' ' ' 
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tion (a); and vhere a ;pO£diM6 by a solidtw. bis.l^e 
cli«Dt ia defended on tbe ground that the djeht had ^her 
psbfeBBioiud aeautanee, it muet be shown that the solicitor, 
who intervene^ was folly informed as to the state of the 
vendor’s jidaizs, and the value of the property (6). A sub- 
sequ^t gift of the property to the attorney by the client 
will not vdidate a previous voidable sale to the attorney, 
unless it is suffiinently clear tliat the client was aware of 
its voidability (c). Where the pumhase is feir at the time 
.when it is made, and the transaction is unimpeachable on 
other grounds, the mere circumstance of the solicitor having 
subsequently resold at a profit, is not material ; and a 
trifling deficiency in value, such as may i-easonably be 
considered an equivalent for immediate payment, and for 
the r^ and expense of an ordinary sale, is not sufficient to 
invalidate ^e transaction (d). 


8«et. i. 


The rule which disqualifies a solicitor from purchasing from 
his client, pending the relation between them in the particular 
transaction, applies also to his clerk, who lias been profes- 
sionally' concerned for the client (e). 


The son or other relation of a trustee or other disqualified Relation of 

disqualified 

person, may purchase bona Jim on Ins own account ; and, purchaser, 
although, when a trustee sells to a relation, the relationship is 
calculated to. excite a suspicion, which, if confirmed by any 
other drcumstaace, it would require a very strong case to 
remove (/), the Court will, in the absence of fraud, even decree 
specific performance at the suit of the purchaser (</). 


A tenant fo» life under a settlement, whose consent is Tenant for 

life on sale by 

(a) Kiiig v,Saviry^l6m,tmdG*i7h Or, 628. 

811 V. E. L. Ca.627, (d) Speneerv. 22 Beav. 573. 

2 Jnr. S. 608. , (e) Hobday v. ,28 Beav. 849. 

<6) Oibbo f, 9 Jvqr. N. Sv (/) See I^ermby v. Hobaon, 2 Ph. 

686. 261. , 

(c) Wa^ V. Stt Beat. f47 ; (if) Sug. 692 ; 3^ Oolaa v. 

wbm Oit me by will ; eiid 90 m- tMf, 9 Ve8.^284. 
pare Bhimp v. Gtiby^ 2 De O. M. 85 



BmUCnOHi) ON qbkbral capacity 

* 

reqniffite io the exePcisc of a power of sale by the tnute^, 

niay;iieTerthelef«,parchase frona them nnder the power(A): bt>t 

this is an avowed exception from the general rule; hnd WM so 
decided by Lonl /ilthm, on the ground oi itsiheing dangerous 
to uasottle the practice of eorn'cyancera (i) ; but,/.although 
the power of consenting to or requesting a sale by the 
trustees may Ik 5 regai-dtsl as given to the teniCnt for life, 
fur his oMm benefit, and not as constituting any fiduciary 
relation, he is not, it wouhl seem, in the same position as a 
stranger as regards the absence of oldigation to communicate 
what he knows respecting the value of the property 

A trastee may cither simply, though expressly, hold the 
property in tiTist for others ; or, although not nominally a 
trustee, he may yet owe duties to ofliers in respect of it which 
invest him -with a fidiiciaiy character in the contemplation 
of the Court ; or he may actually hold it in trust to effect 
a sale. 

So his cestui qiie trust may Ik; cither siii juris, or the 
contrar}’, — as infants, mamed women, &c. &c. * 

^ ^ihtiir appear that the rule against purchasing aflects 

in*y r e. trustees ; e. ff. : a trustee to preserve co^ingent 

remainders (1), w (it is c(*nceiv(.“d) a tinstee to l»ar dower, 
or of a teim for 3 'ears assigned to attend tlie Hnlioritanct*, 
or of a mere outstanding legal estate, or, in 1 i|ctf a truste<‘ 
of any description who cannot possibly derive in truis* 
action any advantage from his fiduciaiy character (m). 

Trustee! tot It is often said tltat though an ordinary tsuste^ma^' pur* 
chase trust property from his cesttiis que trust, a tfustee for 
sale cannot do so (n) ; but it is (x>nceived tliat the true meap- 

(k) JfoiMtri r, IftKOM, Tran. & - ( 2 ) 11 ^ . 

S. 8 I; ' («) Sm 1 SfanjlA 8. S67. 

f^TanbttliIt.86Mid87;SRiiM.< (n> llMfoMVj/leMMrvSSBMV.SIW; 

481 I V. Xerd^ad.awv. ^Oj iratl see 

(i) DirewiiM V. T(Mu,L. It,'8 Cli, JPronb v. Bi, 8 Ch.!Ap, 

A^lB2,87,88. * 717. 


Ab to pur- 
chase by 
tniBteee. 
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TO BVf OK SBliL BSAL BSTAm * 

m 

mg of Ihe mh h, tbtat a trosbee for sale may not unite in 
himself the chariacter and perform the functions both of buyer 
and seller f or> in other words, purchase from himself, instead 
of fjpom his que trmt. When the purchase is from 

the ceduw que tvmt, and the sale is not conducted, either 
directly or indirectly, by the tnistee for sale, the transaction 
may stand f but in every dealing between ceshiia qm trust 
and th^r trustee, whether he is a trustee for sale or a mere 
ordinary trustee, the burden of proving the propriety of the 
transaction, and that no advantage was taken of the cpf^uis 
qtve truHt, is thrown upon the trustee (o), and the relationship 
betyreen fliem should, in respect at least to the subject matter 
of the |*ransaction, be actually, or virtually, dissolved. 

A husband may become a purchaser from his wife of pro- 
perty belonging to her (/)). 

?Jor is a jierson who comes within the restrictive rule in its 
milder ftjtm, incapable of purchasing from his cent a is que trust 
or (uuployei'S, &c., if they be sai juris (</) ; but, in any such 
case, the Court looks at the transaction with a jealous eye (r) ; 
and the question to Ije determined is, nut whether the price 
is fob', but whether the purchaser, having held a confidential 
situation, piwiously to the pui’chase, has at the time of the 
purehaJle, shaken ofi’ that chaiucter, by the consent of the 
other pait^s, freely given, after full information, and has 
bargamed f^the right to purchase (s). 

So, where the sale by auction is in fact conducted by the 
cestui que trust, a purchase at an adequate price by the trustee 
for sale, may, perhaps, lie supported (/). 

It. 

In thcb case of a trust for the benefit of creditors, it is 


' (o) Lvff V. ^grd, 8% Beav. 220. 

ip) lleteUcm V. 10 Beav. 

598, ^ H 

{q) See Cofe$ v. fttetMds, 9 Ves. 
244 5 Jtandt;^ v. Mrrinffion, 10 Vca. 
420., 

(r) Daridson v, Oardner, Sugd 


091 ; see Murphy v» O'Shea, 2 J. & 
L. 422, 429. 

(«) See Exparlt Jan^ee, 8 Ves. 353 ; 
Denton v. 2>onner, 23 Beav. 290. 

(t) See Ceiea v. Treeothick, 9 Ves. 
234, and compare Jngte v. Hichurda, 
28 Beav, 801, % * 


Cluip.T. 
Sect. 4. 


Husband ma v 
buy of wife. 


Purchase by 
active trustees 
{tom$e8tui$ que 
trust, when 
valid. 


Sale in fact by 
cestui que trust. 


Purchase by 
creditors* 



u 


ok msmLm oajpacity 


flCHMMftt of 

mmjodtf. 

kL9$M,9mbte, 

SoBdtor 
aamol oonaoiit 
for eeatui qm 
inuL 

Reao^fttioii 
of tnwi 
imiujitotioL 


die leoxieeiii 1^ die 

wfiaiimtyteaae to render vdid a jmiefaMel^ die tnieteee fiw 

ealB.(u).'' . ...-■ . - » 

s, 

The solleitor of a cestui que tm$i has no genetal authority 
to authorize a purchase by the trustee («). 

A trustee cannot get rid of his incapacity hy resigning the 
trust or confidential situation ; for he would still retain the 
knowledge he had acquired while in oflSce (y). 


Secret 

pordiftsa 


And the circumstance of a trustee or agent ptii^asing 
secretly in the name of a thiitl person is indicative of fraud 
and the sale will, as a geneml i-ule, on that ground be set 
aside (z). 


Pordiaoe 
under decree. 


Where the cestuis que trust or any of them arc not mi 
juris, a purchase. by a trustee, who comes witl>in 4he 
restrictive rule, can be safely effected only under an order of 
the Court; which order will not be made unless to the 
evident advantage of the tiust (a) ; and it is presumed that 
he would have to pay the costs of the suit. A purchase by a 
trustee, ma^le without this precaution, cannot Ije suppoited 
even by evidence of the test possible terms having *l>oen 
secured for the cestuis que tmsi (6). 


H»k tnenmd We may next consider the nature of the risk meurred by 
byVIiMUftli* ^ 

iied pmtiiMer. the trustee or other person purchasing ifhiln tinder any 
incapacity of the second description. 


(») See Lord El<km*e remarks, 6 
Ves. 628 (and see 680, n. (8), on 
Wkdgpdtat V. Qfoimm, 1 Vee. & 9, 
cited in v. W&Oeer, 5 Ves. 

682 ; parU BeauvunU, 1 Mon. & 
A^TaSOI* M4 8«i|^692;>titeeeaIio • 

8 M«a- 

' ' I,’ ' '* if \ 1^ 

(p) 

Pskfier, 8 d. a r/JtS7 ; v* 


PriU^, 12 W; B.^22 ; l6 Jnr. K. a 
64a , ^ 

(z) Zard MitrOwtel v? Fcrneni ,4' 
Vea^^l I In Tnui, t Urn. 

k ^ ikti dUia iMt T« 

^ firnmmn, mJLC, 680} 

(a). See ChmiffeB «. Ifoliaev 8 Yea 
6tl ; Fertoiw 82 Beav, 8^. 

,S* €9, a MUkk, 1 
HBoa.ILLs 0.473; 2Bq.£.128a 
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9<0 Bi^ 

i > Oil tlie t!W{id^iiltS«^ 

iadtMiii^ m I^Betal all perscsw intemted' in ihe 
estate before t^ie sale (c) and their repres^totives— be 
compelled,- ^ 

jlst, To rec(mvey the estate, supposing he have not resold 
it (d) : ■* 

a 

Or, 2ndly, To let it be put up for sale, and to reconvey to 
another purdiaser, if a better can be found ; but if not, to 
keep it (e) : 

. 

Or, 3rdly, If he have resold it at a profit, to account for 
such profit (/) : 

And a sub-purchaser or raoi-tgagee, buying or lending with 
notice of the circumstances creating the incapacity in the 
original purehaser, is in the same predicament, if the oiiginal 
sale be impeache<l (ff ) ; although it seems piobablc that, if 
the case be merely that of an avowed purchase by a trustee 
from his cestuia gtie tniat, a sub-purchaser or mortgagee would 
not be liable unless he had notice of circumstances rendering 
it voidable in Equity {h). In many doubtful cases, his 
secuiity would practically depend upon his having the legal 
estate. 

In iho‘ fii«t of the above cases, the purchaser will 
credited with his original gurchase-nioncy and interest at £4 
per ceiit., and all sums expended by him in substantial im- 
provements (unless he have been guilty of actual fraud) (/), 


(c) See Ex paiie Mor^th 12 Vee. 6. 
id) a Ve| 627 ; «ad eee Hamilton 
V. a OL & F. 186« 

(e) Ex park 5 Yes. 707 ; 

Yei.617| Handail 
V. Ehi^itKpon, 10 Vei, 488*’^ 

(f) Fox y. MacktM, 2 C. 

400, end eahes dted itt ^IM aete ; the 
rule ie eiuiie ilUiottgli, wm' in the 
eaeeof sharM, etook, &;o., utoilar |iro- 
pert j can be purdufted ; eee Brook-f 


man v. Rothtchild^ 3 Sini. 153 ; Roths^ 
chUd V. Brookman^ 2 Dow. k C, 
188. 

{ff) Ooohon V. Zee, 23 L. J. 473, 
Oh. 

(A) See Sug. 

(t) EaugK v, Prke, 1 Wils, 320 ; 
eee Howdi v. ZToiedi^ *2 k 
478; and Turner v. TMtnnp, 12 
Sim. 48. ; 




fie may be 
foroed to 
reconvey ; 


or let estate 
be resold ; 


or to account 
for profit if he 
has sold. 


Sub-purchaser 
with notice 
is similarly 
liable. 


Terms upon 
which recon- 
veyance id * 
decreed : 

Accounts : 
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Musi recoD vejf 
nt once anlesB 
decree nvee 
him a lien for 
balance doe. 


nrt produce 
deedflb 


Terms id 
resale. 


(«% ia oae ease, buildiags erected, aad iaclosures made) (1), 
or in repain (Q ; aad inierest firtaa the time of the advances ; 
aad will be debited with rents received b^ himr en occupa- 
•tion rent for any part occupied by himself («»), and his 
receipts for the sale of timber, &c., with interest ; and also 
with the estimated amount of deteriorations (if any) (n). 

In making the above estimates, buildings pulled down 
will, if incapable of repair, be valued as old materials, but 
otherwise as buildings standing (o). 

If nothing be due to him, he must, of coui'se, give up his 
pui'chasc W'ithout receiving any further ednsidemtion (jt). 

Wheiv the decree directs a rcconvcj'ance, and an account, 
and jmymcnt of the Imlancc to the purchaser, but does not in 
tenns give him a lien fur such balance upon the estate, the 
ivconveyancc must K* matle at once, without waiting for the 
accounts (q). And a solicitor puixdiasing fmni his clients, 
who were trustees fur sale, has lieen compelled to pixalucc the 
title deeds before jmyment, although he alleged that the 
early title was defective, and on ^at ground resisted the 
exposure (r). 

The estate, if put up for resale, will he put up at the 
amount of lialaiice due to the purchaser, ascertained as just 
mentioned («), and, if there l)e no advance, he must keep tlic 
estate: in a modem case, where jxjnnanent impi-ovements 
had Ijeen n)ade, it was put up afits improved value, subject 
to the question whether he should be allowed the amount of 
such improvements (t). 

(Ir) York BuUdinffs Co. v. Mae- (p) Greenkw r. 3 Beav. 33. 

8 Bro. P, C. ; »ee pp. 36 and (q) Trmtpon v. Ckar/ir, 0 Bwv, 
71. .. 140. 

(0 Ma: parte 6 Vea. 617. (r) SkaUcr^v. Wmaer, 12 Beair. 

Neeataary fepafn arc allowed for , ' 272 ; 2 H.iIlTw* 231. * 

evvBiiieieesafImiid; 1 Wfle. 822. («) Fide p. 43; £0 parte 

ptnta Aimt, IVm, $6L irivkt$, $ Vm. 917. 

* I® ! <*• (0 ti Wf p w i m **v. Swtwr, 8 Y. t 

p.m. , -am. 

iiJi BMmaMi V. ffidbK. 9 MAad. 2. 
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In the case of a i*eeale, the mtaU qm trust cannot, if the 
estate were bought in one lot, insiet on its being put up in 
several lot^ (w), nor, it is conceived, allotted otherwise than 
as it was bought ; to elfect the change they must take it off 
the purchaser’s hands on the terms we have already men- 
tioned (x). 

The third rule would extend to a purchaser who, by sale of 
wood, minerals, &c., had more than repaid himself his pur- 
chase-money, expenses, and interest (y) ; or who had made a 
similar profit by merely letting the propei*ty (which in the 
case of unexpected public improvements might often easily 
happen in the coiu*sc of a few years, altliough the original 
price were perfectly fair) ; it is apprehended, tliat, in either of 
these cases, he would have, not only to reconvey, but also to 
pay the balance found due fiom him (z). 

If, in any of the alx)vo cases, the purchaser has paid pur- 
chase-money into Court, and it has been invested, he will 
neither gain nor suffer by a rise or fall in the funds (((). 

Of course, if the ecfftiiia qm trmt, on being made cognisant 
of the facts, tlecline to adopt the jiurchase, the tnistee may 
retain the benefit of it, however advantageous it may be (6). 

And, as a general rule, a tiustee, though free from fmud, 
must pay the costs of a suit occasioned by his improper 
dealing with the estate (e) : such is the almost invariable 
practice where the ce^ttus qae trmt are infants (d ) ; in other 
cases, however, the rule is sometimes relaxed wheix* the 
trustee is free fi*om all moral blame (c) ; and in one instance 
it would seem that he was even allowed to receive a sum on 
account of costs {f). , 

f 

(u) 8 Vea 851. (5) Barmll v. Barwdlf 84 Boav, 

{x) Suprd^ p. 46. 371. 

(if) York JBuildi»g9 Co, ' v. Mac- (c) Sug. 695. u 
k'ctizU, 8 Bro. P. 0., aee p. 71. (d) See Safidanon v. WMcr^ 13 

(:) S, C, 5 and Me '6 Ves. 622, and Vea, 601. 
the decree In Neeam v. Clarkaon^ 8 U) v. Carter, 1 Y. A O. 250. 
Hai 176 } 4 Ha. 97. (/) See Bowneo v. Orazebrook, 3 

(a) 8 Vea 351. Mer,209. 


Chap. I. 
Sect 4. 


Estate not 
repotted. 


Purchaser 
rnust account 
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Variations 
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Costs. 
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istmmAi capacity 



Tbneslknrafl 

ingiilk 


CImmb more 
favoured than 
Indhridnala 


It^ie ia{iM ctf tioM, «jcoe^ stotot(»7 w 

|i«r to idief, U only evidenoe •oqtikMoaoe (gf) : IjoIii fmtui 
g»e mdahing to impeich a sale most do so witoto a 
teasoDable time (A) ; whidi, as a matter of feet, is generally 
less than the time allowed by the Stotute of (f): 

though indcpondenUy of statutory limitation, no positive 
limit of time can be imposed, and eadh case must be governed 
by its own circumstances (A). A delay' of years 

has been held to be an implied oonfinnation of the trans- 
action (1) : ten yearn have been allowed in toe case of an 
individual (m) ; and twelve in the case of creditors (n) : but 
toe gmieral tendency of modem decisionh and Of recent 
legislation is to increasingly discourage stale demands; and 
where there are other circumstances, toewing acquiescence, 
beyond the mere lapse of time, a short delay will be a 
sufficient bai- to relief (o). A longer time, however, is allowed 
to a class of persons, e.y. cretlitoi's, than woidd be allowed to 


an individual (j>). 


From what 



And time will not run against a cpstiti qm tiiist until he 
be 8Ui jurh (q), and aware that the trustee was improperly 
toe purchaser (r) : nor will it, in general, run against him, 
so long as his interest is contingent, or reveruonary («), or (in 


{g) Life Auociat 'tm of Scotinnd v. 
Siddall, 7 Jur. N. S, 785, 

(A)l Jac. AW. 59 i Lord Sdoey 
V. RhoadcM, 1 BU. K, S. 1 ; Rvdd v. 
4 Jur. 882, C, ; Jkadtn v. 
0 Ha. 532 ; Doktr v. Read, 18 
Bear. 898 ; affirmed, 3 W. E. 118. 

(i) See Moru v. ^Royal, 12 Vee. 
874. 

(Jt) Per L. J., Tamer m Gredey v. 
Moudey, 4 De G« A Jo. 95. 

(0 Crtgory r, Gregory, G. Coopi. 
jtOl f^'Jac. 681 ; Champion v. Rigbff 
1 BtiHL A M. 09 ; Fwvdl r. Xdly, 
tost, 40t|, <««l ; Muremii v. WMeJ^ 
at itax tof ipwwMr. Baneeltt U 

Ifc B4; 898; !«» B* 

SOL A|^ 828 ^ v 


(m) ilaU V. Noyee, cited 3 Veu. 
748. 

(a) Aaom cited 6 Yea. 682. 
io) Wrif^ V* VoHiktpkmk, 2 K. 
A Ja 1 ; 7 Be. G. M. A G. 597. 

(p) WkkkooU V. Lmonnoe, 8 Yen. 
740 ; York BuMoge Co. v. ifoc- 
ktnzie^ 8 CX 42. 

(g) XunriB m ITrtieta, 870; Gnajp- 
m r. BWer, 5 Yol 57% m ; 
Remdtdl %» Mttooydoni^ 10 Yeas .AST $ 
ifom r. 18 Veife 8^^ 

CM^ f. 1 W A 

i '^CMrilor II ci 

(*) p$ i^^ l7 V<*> 

to ; ,JMm. X Aant 

'te 4 Jtama'iMhoH 't ikh^Vlt •, 



Td '<» «BLt‘ BEAL ESTATE. 

paitietdsr) till of the ptiiebaa^ ianrtee; or 

of 8 ptrfy iu^lieiited in tlie bretieh of ianutti (f): for in the 
former" eiati ^ W Bo adequate' motave for ineurriiig the 
eEpettse tif aftempiJi^ to impeach the sale, and in the latter 
he is under a direct inducement not to do'so : but, though he 
is not bound to assert his title until it comes into possession, 
tile mere drcomstuice of his interest being reversionary does 
not make hhn inopaUe* of assenting to a breach of trust (u) ; 
arti though the rule is, that the onus lies on the party relying 
cm acquiescence to prove the facts from which the consent 
of the cestui que trust is to' be infeired, yet there may well 
be cases in which, from great lapse of time, such facts ought 
to be presum*ed (x). 

• . 

It does not appear that his poverty is in itself an excuse 
for Inches (y) : although it would, probably, have an effect 
upon the Oourt if united with other circumstances (z). 

A cestui que trust may confinn a voidable purchase by his Con6niii»iioii 
trustee, kc . ; but to make his confiniiation binding, he must 
be sui juris (a), fully awai'c of the material facts (?>), of his 
right to impeach the transaction (c), and of the legal con- 
sequences of his confinning it {(T) : he must be under no undue 
inHuence («), the confirmation must be a solemn and deliberate 

act (/), free from any pressiu'e resulting from the original 

• 

JloiterU V. TuntlaJl, 4 H*. 267 ; BroKti (b) Chahaer v. Bradley, 1 Jac. & 

V, t’foif, 14 Beav. 105 ; Ihpc w W. 61 ; see Waddtrbara v. Wadd€r^ 

JMtkUi 21 Beav. 18S ; Life Auocia- burn, 4 Myl. and C. 41 ; Shstam v. 

turn o/ Seotlemd v. BiddaU^ 7 Jw. N. WilliwM, 3 Do G. F. and Jo. 636. 

8.! 785, W 1 P* Wms. 727 ; J^ocke v. 

(t) Moberte v. TunefsH 4 Ha. 267. O'Brien, 1 B. & B. 880, 340 ; JDim- 

^ («) Jdfk AMaodSikm of Scotland v. bar r. Tredennicb, 2 B. & B. 817 ; 

SMaU^ 8 De F* 4t Jq< 68 ; and ^farh€r v. Marker, 9 Ha. 16. 

•ea TfUBaviG^ol la Tumor ot jodg- (d) Cockerell v. Okdlmdey, 1 Enw. 

mentkEmmT. €Sr«ii^l4B6ay;106. & M. 425; Murray v. Palmer, 2 

{«) Per L0d CkmipbeU in Hfe Soh. 4t L. 4S6. 

AeeoeUtUtm of SooUtM v. Siddall, uJbi («) Lewin oii^fr88t4» 872. 
eupnk if) Carpenter ▼. Meriot, 1 Ed. 838 ; 

{y)S*C» * aee 2>e Monimermt^^ Jkemux, 7 

8tF. 188 ; v. 4 Be 

and M OUtxr v. Caart, 8 Pii 188. G. 8. 126 ; aBmoadi; 16 Jot* 628 ; 

H ▼. ffaflber, 5 Vm. 678, Ortat Luanedksfy B, Co. y. 

25 Beay. 686 ; wlwre pandbg a anib 

X 
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BKSTBlCnONS OK OSKERAL CAPACITY 

m » *» 

« 

ttiiiiQactioli (gX in the oAse of a plurality of c^^uia gm 
tnvst, it Uiuet, to be effectual, be the act" of all (k), m a 
majority cannot bind the minority ; not even in the case of a 
public company, in respect to matters not so provided for by 
the deed of settlement (#). 

A iiianiod woman may, as regards her separate property, 
not subject to any rcstiuint against dhticipation, bind herself 
by acquiescence, just as if she were a feme eole (k ) ; but 
whether she can (Fo so when she is restrained from auticipur 
tioii, api>eai's to have lieeii (juestloned. In one case (/), in 
which, however, it was not necessarj^ to decide the peunt, 
L. J. Tinner doubted whether the restmiut against alienation 
would protect a iiiamed woman against the rules of the Court 
as to lajise of time and ae<|uiescence ; and after remarking 
that the fetter ivas iiiqiosed for her protection against her 
husl)and, au<l that it pn‘vented her from disposing of her 
inUuvst, stated tliat h<‘ was not prepare<l to say that it 
exonerat4Hl her fi*om the obligation of asserting, within a 
reasonable time, any claim which she might be entitled to 
advance ; but a married woman who is restrained from aliena- 
tion is not merely prokrtiMl against the acts of her husband, 
but is als<i genemlly pixKjliided fiom disposing of her separate 
estate <luring the coverture ; and to hold that she is capable 
of acquiescing in a breach of trust, which may leasen or pre- 
judice her est«iU‘, seems inconsistent with the scope and 
working of the ivstraint on alienation. In one case {w)^ 
the protection aftbrded by this restraint has been carried so 


impeaehiiig the porchaae by the 
tnutee, the cestuit tru$t sold 

the property. See also 8c<dloir^ v. 
WiUianUf vbi suprd. 

iff) O^vst V. Sallitrd^ 8 Bro. C, 
C. 11 J 5 ITood V. 18 Ves. 

128; Wumatn v. Beektf 2 Yern. 
121 ; SeoU v. 4 Myl. A C. 92 ; 
•ttd cum eiied A 
(A) 6 Vee. 828 ; Tommifg ?. Wkii^ 
3 H. X#. 0. 12. 

(«) aayT.KHr<»f^SPea4&78a 

{k) Jonu V. 1^4 It 2 Kq. 


olS ; the dicta of the M. B. in Daria 
V. //or/yien, 25 Be*v. 187, if meaning 
more than this, via., that a moivied 
woman cannot impeach Tor her own 
benefit her own fraudulent net, ire 
not reconcileabte with the later 
anthoritiea. 

(/) JkfUthirt V, //omr, 8 Be G. 
M. AG.80,118; but see Barinrv. 

vhi J CWw v, Corew 
1 J. A K. 295. . 

(ill) CTtee V. {Weir, IJ. A 20A - 
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^ aa to exempt the sepamte estate still in the hands of the 
trustees from liability to replace other separate estate com- 
prised in {he same settlement, and which the married woman 
had fraudulently disposed of. 

But in a case falling within the Mamed Women’s Pro- power to du- 
perty Act, 1870 (»), the Court can, it seems, remove the 
restraint against alienation, so as to make the separate pix)- 
perty of a married woman available for her antenuptial 
debts (o). 

We may lastly here remark, that conduct, or language, on Acquiesceoce 
the part of a centai que tni«t who i.s ««< jur'm, and which, had Son 
it occurred upon, or previously to, the commission of the gwsted. 
breach of tnist, might have amounted to acquiescence, and 
have preclu<led him from all right t»f complaint, may, if it 
occur sub8e(|uently to the breach of trust, be wholly insuffi- 
cient to confirm the tiansaction, or to release the trustee 
from liability (y>). 

(«) 33 & 84 Viet. c. 93, wc. 12. 12.3, kikI Phillijs ii v. Gatli/, 7 Ha. 

(«) 8««gtr V. Hiangtr, L. ll. 11 E<i. 51*i ; Life Aiumdudun of Scotiand t. 

470. Hidd-All, 3 Dc G. F. & J. 58. 

(/>) 6 M>1. k C. 218 i and >sce 2 Pb.^ 


Chftp. I. 
Beet. 4. 



Chuplof IX. 


CHAPTER II. 


AS TO SALES AXD PURCHASES BY flDUOARY TKRlKHe AlH) 

PCRCHASESS. 


1. il« to the time for mle. 

2. The numner of mte. 

3. The consUlemtion. 

i. Geiieml points ivtofhiff to sales bjf fiduciary rendoiv. 
a. .48 to 2‘>uivhases by fiduciary purchasers. 


Bakmby ,UxDER thc term, fiduciaiy vendois, we may eomprisc 

vcndon. agents fur sale, assignees of bankrupts and insolvents, mort- 
gagees A^-ith powers of sale, persons selling under tlie tpocial 
authority of Railway and other Acts of Fadiaiuent» and, in 
paiticular, of thc Lands^ Clauses Consolidation Act, 1845 
(and who may be conveniently described ty t^e general 
appellation of statutoiy owners (a) ), and, lastly, trostccs 
selling in pursuance of either an express trust or only a per- 
missive power ; — the term, trustees, being also held to include 
executors, whefi selling freeholds or copyholds in exercise of 
a power expressed or implied (b), mid personal representa- 

(a) An to the meaniiig of the wofd leueineitts ^ in, t^on, or 

** owner** in the 76th itect. of the 18.0, om hin4 to to mpoM to 

C. Act,mtlh$^y. L. 4: N, W. R Ato 9 m zf k ZZ VUiL 

9 IL k Jo. 170. A penon in 0 . 80,% 01^ ; 
p liii iinipm, but towing n bnd title, if (8) foo Ipto 

lil^ mdHog port^ ol % Ihri^ 478 ; to 

-to to J&Kkarge of to v. iViroc^ IkATt; -toM, 

'{Hiify to tip the pmtammb^ U, 17 Sto,lSl.; t, WtoeA 8 
. na Iwto Witoi jtol ffetibn; fee StL,Zk[mnm^^ jETaprfmi v, 
cw pmte Fmem i IFowik fk W i WAan v. 15 

Dmr. 181 ; tof In to UlS jowi ' of Jar. 010^ B. ; 16 JTnr.. 906, 

• ilnttiiDiy ownm M mH' nnd V.*C. B. ; 0 lie G. & & 475 ; Doe v. 



sAuta m m^jmaer vKsnmk 

tives ^ of their 

tettato or hiieiliit^ 

Hfe xMjr oonaMleir Mies hy such vendors, with r^erenee to 
the proper time for and manner of sale, and to the price 
vrhioh shiquld be obtained ; and then refer to some points 
which cannot conveniently be classed under any of these 
heads. 


(1). TIve time for acUe. 

An agent for sale should, subject to a leasonable exercise 
discretiem, sell with all convenient speed. 

It was the duty of assignees of a bankrupt to sell without 
any unnecessary delay (c) ; and any single ci'cditor might 
insist on a sale ; and, if he so insisted, it was doubtful whethei 
the Court could refuse its assent (d). Until creditor's as- 
signees were chosen, the official assignee alone might sell 
under the order of the Court, if the Court considered that 
delay would be prejudicial to the bankrupt’s estate : after 
creditor’s assignees were chosen, the official assignee, under 
the Act of 1849, was not to interfere in directing the time or 
manner of effecting the sale (e) : and a contract duly cntcixid 
into by the creditor’s assignees under the Act of 1849, was 
binding on the official assignee (/}, and a bond' fide sale by 
the creditor’s assignee alone, without the concuivence of the 
(^eud assignee, whs upheld (g). But under the Act of 18G1, 


MMliktt, 90 L. X 148.; 6 Eicli. 223; 
Jfa rtftn r V. Umftff, 8 Bseh. 47 ; 8 
O. B. 819 : Mtidir v. Xtrton, 91 L. 
J. i;^ V.'GcP. ; t8Jar.809; P<g!per- 
Mn> T. Wagm M t S Be O. ft 8. 280 ; 
Brama V. 4 !>• G. M. ft 

G. 8ffi; hmter, 17 

Bewr. 694 ; 6 Bs ft G. 979 ; 

T. JrtM a SL ft So. 
S48 ; r. S^baaiBaar. 897 ; 

Qh&m, 1 ao.ft H.808 ; 
«dHN. than «M iMtli aa ei$NM 
tnut, and an impUsd power to idl ; 


Cook Y« Dawoon, 29 Beav. 123 ; and 
Me now 22 ft 23'^«. 86,n.l4. 18. 
See too EamUtony. Bucknuukr, L. R. 
8Eq.323. 

(e) Expatie Goring^ 1 Yea* jun. 169. 

(d) S, C, ; and aee 6 Yes. 622 ; Br, 
parie kfiUef, 1 If. BeG. 41 

(e) 12 ft 13 Ykt 0. 106» a 40; itnd 
48 to estate of Jbtdhrentii pietilMng 
ttudn 5 ft « Vbt^e. Ilt^ we 7ft 8 
yiot.e.96,al0i, 

(/} BMUli V. Jdwrft, 9 Ba. 6W. 

^ RffihMtra aqwy. *« 
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Time, con- 
sideration for, 
and manner 
of. 


* Section 1. 

Time for 
sale. 

By agents. 


Assignees of 
banl^pts. 



«ai«Jw nr nmouBY rj»iioit& 


H 

uiM^ tlM) of (ho eroditor'o Msigno^ oU (he 

e3(ft(e, both real and penonal, of (he bankmqpt mm lUveated 

out of the official assignee, and vcsteil in thor ofeditor’a 
assignee, who tlienoeforUi had fhe sole taaiiog«aiw( it, 
except as to debts under £10 (A). 


Asdgiiecs of 
iaaolvei^t 


It was the duty of on assi^ee of on insolvent, under the 
1 & 2 Viet c. 110, in the absence of special direcfj<m by the 
Court, to sell the real estate, if practicable, within six (lunar) 
months after his appointment (/) ; but a sole was not neces- 
Borily invalid by reason of its being made after such period 
had elapsed (A'). The insolvent’s leaseholds for years formed 
part of his “ estate and efi’ects,” and not of his " reed estate," 
and were therefoii* to lie soltl mertdy “ with all convenient 
speed ’’ (f) ; but the laws relating to the relief of insolvent 
debtors have lK*en repealwl, and the Insolvencj’ (’ourt 
aliolisbed, an«l all debtors, whether traders or not, are now 
subject to the lankrupt law (tu). 


Tmitee nndtr Under tbo Baukiuptcv Act, (w). the creditom arc to 

the recent . „ , , , , , , 

lianLroptcy appoint a trustee of the iiankinpis property, and luso a 
committee of inspection to superintend bis administration of 
it («j) : and ujion tbo appoiiitiiicnt of the trustee the debtor’s 
property passw to, aiwl Ixjcomes vested in, him (//) ; and he 
has wide powers of sale and management (9). 

Mortgagees. A mortgagee, with a general power of sale, may sell without 
waiting for the concunxmee of the mortgagor ; nor does a 
stipulation iii the mortg^e deed that the mortgagor sliall, if 
required, join in any sale, entitle a purchaser to require his 


(l) 24 ft as Tiot a 1S4, m. 117 , 
118, ICS. 

(if Bee s. 47, md eee p, 53 a. (e). 
(ft) r. Prkttman, 9 Sin. 

852; £tfe v. (Mn, C Ha, 517; and 
aee J>»t V. 1 Cra^ft M. 450. 

(If tTeftftM ▼. JBmtB, 9 Bttaa 
376 ; and tea 58 «eo. III. a'103, a 


19, and 1 ft 2 Vlot a 110, mi 47, 60. 
(«). 24 ft 85 VMS. A 184, aeel, «». 
(nf 9»B»VU.mn. . 

(o) Beet 14 ; MMMn 

impenHino; « to miiwlfug of tU 
vot'd p t' ept t ly, eee mm9t 4. 

i9)Seeti.«V,87. 
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eonewreoee (r). The Tra#teei^ and Mortgagees Act(^) pro* 
vides tliai wb^ any principal money is secured or charged 
by deed mi any hereditaments of any tenure, or on any 
interest thermn, the person to whom such money shall for 
the time being be payable, his executors, admini|itrators dnd 
assigns shall, at any time after the expiration of one year 
from the time when such prin^pal money shall have become 
payable« according to the terhis of the deed, or after any 
interest on such principal money sliall have been in arrear 
for six months, or after any omission to pay any premium on 
any assurance, which, by the terms of the deed, ought to be 
paid by the person entitled to the property subject to the 
chaige, have (among other powers) a power to sell, or concur 
witliany other pei'son in sidling, the whole or any part of the 
pioperty subject to the charge, by public auction or private 
contiact, subject to any reasonable conditions he may think 
fit to make, and to rescind or vaiy contracts for sale, and to 
ix^sell the property from time to time in like manner; but six 
months’ notice in writing must be given before such powei of 
sale is exercised (f) : and the Act contains certain ancillary 
provisions as to the application of sale moneys, and the 
appointment and duties of a receiver. The object of tliis 
statute was to dispense with the necessity of inserting a 
power of sale in every mortgage, by making such a power 
incident to the estate or interest of the mortgagee or owner of 
the charge : but partly liecause no statutory form can be made 
sufficiently elastic, so as perfectly to adapt itself to the 
requirements of each particular case, and partly because 
its provisions are not so beneficial or comprehensive as 
those of a similar nature which are commonly inserted in 
moiigages, this statute is seldom relied on, except in cases 
where ihe mortgage debt is so sma]j that the expense of 
the transaction is of material moment ; or perhaps where 
a person, who has merely a memorandum of charge, is 
desirous of effecting a sale of the property. It must, 
however, be borne in mind that unless negatived by 


(r) Corder v. Morgan, 1$ Vw. 844. Mot. 11. 

(•) 28 a 24 Viet. c. 145, ^ 2, (t) Sect 13. 


Chnp. II. 
Sect 1. 


Their power 
to sell under 
'Lord Cran- 
worth's Act 



mm wr wammm vmxwm. 


^ ejcpMW d<diMmtioa« w iw lwtf 

fiMtaA of Iho doed («). them pMiiikm «$|lf to eiNny 

moolgage eseeuted after the paadng of the Aet^a^. The 
‘ A^ does not apply to mortgagee of, or ao'&r ae die;)' 
afl^, mere personal chattels or choees in aodon. ' j 

When a mortgagor and ^ortgi^ee iilth a poeror of 
not sale, concurred in demising to a trustee, finr the pwpom 
extingi^od. ^ granting building leases at the request of the mortgagee, 
during the continuance of the security, and mort- 

gagor when the debt was satisfied, and the* demise wae 
not expressly made subject to the power of sale, it was 
held that the power of sale was not extinguished, ahd 
that the concurrence of the mortgagor was not necessary 
to make a good title (^). Where a mortgagee with a 
power of sale submortgages with a declaration that the 
aubmortgagee may exercise the power, it has lieen 
doubted whether tlte power of sale in the original mort- 
gagee is not destroyed by the transfer (z). The better 
opinion seems to bo tliat it is only suspended, and upon 
s simple transfer by way of submortgage, is exercisable by 
the transferee. 


SUtafan; 

ownen. 


Statutory owners must, of course, sell within such limits 
(if any) as to time as are prescribed by the Act under whi^ 
they derive their powers. The Lands C. C. Act, 1845, seems 
to impose no restriction as to time upon the pureham of 
lands by agreement ; although it limits the time iof oom- 
pnlsoiy purchases by the company to a period of three 
years firmn the passing of the special Act, tutiess settle Othir 
period be tiicrein prescribed (a) ; and it would seem ihat^ 


in tiie absence of restriction, even a eompalscary power 
be exercised without reference to la^ of tiiue {b): 


Beet. IS. 

Sees aa Hm aet eeae bto 
vprnilmmmmk iseet 
(9) «. JiKMa. ADS O. H. a 

i 


It) anUdhiMM 'V. Awee S ir omal 
ak,4aCttW,ir|.,' amBmcreela' 
peagr eemMa^ll attuaa wMcbe tli 
esMpilMy fsMpttlautt b ev^^ 
ttM 4U miM' mtt eeaatt te coee- 

t 
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, . ,, 

it ^MHiia, ej(9)paU« tlieir . 
Ir, i^e^t (Ji^ly of pwt.rf tbe pn^wsed 
, wli^i|i|%f<3X if the coatpony, iwitiua ^ 

liapted periocl,.^ye notiee of their mtention to take the 


(^11. 

Saubl. 


hndi, aod'eiuiuQOa a jury to assess their value (rf); or sututory 
Mwely ipye po<^ aad take possession, in which lattw case ““**®*' 
it,r^ witih the landowner to have the value ascertained (e) ; 
or giye, notice and deliver the usual bond (/), or even, 

DM^y gife notice (g ) ; but if, after giving notice, they 
.neglect to &ke the necessary steps for summoning a jury, 
the isfflie of the warrant to the sheriff may be enforced 
agiunst.them by a mandamus under the C. L. Procedure 
Act, lii54 (h). A contract in anticipation of the special 
Act, which subsequently confers the power of sale, is binding 
cm <^e compiuiy (i) : but it has been held that the company, 

^tef incorporation, are not bound by the agreement of the 


promoters with the landowner, unless they expreasly, or by 
acts, adopt it as their ovrn (j). 


pleled ; m (Tray v. Liverpool and 
Bvrjf R, Oo,f 9 Boav. 391 ; Mai v. 
WtUtineon, 12 Beav. 125, 138 *, 1 Mac. 
St a. 481. 

(e) Ofay v. Liverpool L Bury B, Vo, 
9 Baav. 391 ; Cohe» v. WUkinoont 12 
Bcav. 125^ 138; 1 Mao. and G. 
481. 

(d) Mfodtidtan^ v« WAMoren Junc^ 
tioa Bm Oo,^ 15 Blii^ 632 ; 5 Bj. Ca. 
^73; and 46e Beg, v. Birmingham and 
(k^frtd JvmvUm B* 15 Q* B. 684, 
afti o padi 647 ; ITora^ v. Qomh Devon 
£ Oo,f 970 ; Burhinihaw v. 

Bimldghm, Le, Z 06.. 5 Xxdi . 487. 

(eyDae y. Z 

C^16.Q, j£mi 73 Jny. 945. Q.B. ; 
and aee Ihev» M(9 ^ Bradford Z 
Co, A,. 946; 16 Q. B. 706 1 Inge v. 
Bm W> 4^ S, V, Z (Z/ifi Jla ft M* B 
ft 658 * 

if} Sjg^arroov y. 0 , V* L W* B, Co,;, 

( 0 )Janl A. 

17 Q. B. :3AL«idBL443t AIMiuyA, 


and Dundee R, Co, v, Leven, 1 Macq. 
H. L. .C. 284. 

{h) Fotherhy v. Meirop, R, Co., 
L. R 2 C. P. 188. 

(t) Jlawkes V. EaMern Co, R, Co., 
3 De O. & S. 743 ; 1 De G. M. & G. 
737 ; and affirmed, 5 H. L. Ca. 331, 
In The Manckeder Le., Z Co, v. Qt, 
N, R, Co,, 9 Ha, 284, a question 
arose, but was not decided.' as to 
the effect of two special Acts confer- 
ling on different companies the right 
of compulsorily purohasing the same 
land. 

{})Predon v. Liverpool Z Co., 6 
H. L. Ca, 605. See. too. WilUami v, 
SL Georgdo HatAour Co,, 24 Beav. 
339 ; reversed cm app.. but on the 
ground that the Compaiiy had adopted 
tbeoontraot;21)4a.aiidJo.547. See 
also as to the power of t}^ projectois 
to bind the Conqifhj.^ CoMonian, 
Lc^B, Co, ▼. Mayor of ff^denthargh, 
2 Jnr. N. S. 605 ; 2Maoq. 891 ; and as 
to the pefeonal liability of thM who 
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o^ n. Tfustees &r sale bib tiot^ tiie owtl dkeetioB 4 b ibU 

- — 1— ** wi4;h ail eonvwient speed/* preduded Ihdi exeiBkfaigfB 

Bbaeonable disei'etion as to the time of sale; not need om 
co-trustee adopt the opinion of anothef (ib); but in eases of 
clearly improper delay they will be responaiUe for any ocm*- 
sequential loas to the estate (/). A diiBction to sell with ail 
reasonable expedition and within a sped^ed time, does not 
piBclude a sale after the expiration of such period^ or inoi* 
pacitate the trustees from making a good title to a pur<^ 
chaser; but as l>et\veen themselves and their eestais 
trust (m), the onus of shewnng that the eeduis que intst are 
not prejudiceil l)y the time for sale lieing extended, is thrown 
upon the tnistees, unless the Couit relieves them of the 
trust, or authorizes tlie delay ( u ) ; and where a sale has 
lx?en postponed until long after the time at which it appa- 
rently ought to have lK*en effected, a prudent purchaser 
should ask for some explanation of the delay (o). For the 
purpose of determining the relative rights of tenants for life 
and reinaindenneii, twelve months wdll l)e considered a 
reasonable period wdtlun w hich to execute a trust to sell or 
purchase '' wdth all convenient speed (p), or, “ so soon as 
conveniently may Ik?” (q); and this although the property l>e 
a reversion (/•). Wliere trustees are directed to sell “ with 
all convenient speed,” or “so soon as conveniently may 
be,” but the time for sale is left entirely to their own dis- 


profen to contract for the company, 
M Ktiner v, Jiaxter^ L. fL 2 C. P. 
174 ; Scoit v. Lord libury, tb. 255. 

{k) Bvxton V. Buxton, 1 Myl. & O, 
So ; but are Taylor v. Tabrum, 6 Sim. 
281. It haa been held, by ShadwelU 
V.-C. that eurviving truateea can 
make a good title and receive the 
porchaae-money, although the truat- 
iaatrument dirteti any vacancy to be 
Slkd up a apediled titne 

which ha* etafMNal ; War^wrton W 

</} lifimsSf ^ 

Ch* W j O# V. JWIl 'l K.8. 
072; $ .OrnyM r. J^^uaan, 24^Bear* 
86; figr. ^ 9m. 14-4. ^ ^ 


(w) Pearre v. Cfardnar, 10 Ha. 287 ; 
Cuf V. ffaU, 1 Jstx, N. S. 072 ; aad 
see Witckrol v. ZoutLi, 1 Oh. Ca 97 ; 
10 Ha. 288. 

(a) Ciflr V. Hm, 1 Jur. N. S. 9T2. ' 
(o) Btrouffhm V, Anitey, I Ho O. 
hLk Q, 685 ; and aee judgment in 
Bevaytm v. Babimm^ tapfd. 

V. WQXfinyton,S IBid. 

155 ; y. Bern, 8 Hid. B X. 

4KM> ; and eiMi cited In BMn v. 
J^wia, 8 Vea 547. 

(2) OrytAey y. lord CBCifeiibkl; 18 

Teav. 2^s M ae* oaeet elled la 

Eltein T. ZiulSn, B $4Ti 

(r) WUkmmy, 28 Beaw 

471. 
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mtion, ihey may mi a4^trit>rU^ postpone the sale for an oiuip. it 
indsAmte period ; especially in cases where such postponement 
may have the eifeet of varymg the relative rights of tenants 
for life and remainderman (n) ; and in onij case(/)» where 
trustees, having a discretion, allowed a revereionary interest 
in a fund to remain unsold for nineteen years, when it fell 
into possession, Jdie tenant for life, who had received 
nothing, was held entitled to be recouped, out of the fund, 
the difference between the amount when it fell into pos- 
session and the value of the revei-sion at tlie end of a year 
from the testator's death, calculated on the assumption, that 
it would fall into possession on the day when it actually 
did fall in. 

It has been said that, in the absence of an\^ special Whether 

1 . 1 , to BeU 

direction, trustees for sale should, subject to a reasonable immediately. 

exercise of discretion, sell with all convenient speed (a ) : 
but in practicS, tiustees of a will or settlement are not 
generally considered bound under the ordinary trust for 
sale, nor is it usual for them to sell, except upon the request 
of some one or more of their cestuiH que fni^fy or under 
circumstances which i-ender a sale "necessary or expe- 
dient (?») ; or unless the pixiperty is not of a permanent 
character. And as I’espects the time of sale, greater lati- 
tude may, it is conceived, lie allowed where the trust for 
sale is contained in a settlement, than where it is conferred 
by a wUl ; for in the former case, the trust is frequently 
introduced merely for the .convenience of declaring the 
beneficial trusts, and not with any intention of an imme- 
diate or early sale of the property. The like distinction 
may also be held to exist between the case of a trust 

{§) Waiher v* Share, 19 891 ; (r) Dav. Conv. iv. 30 : if after 

FrjfV. Frff, 27 Beav. lii. requeet, the irusteea tinreaaonably 

(<) WiZifiiMH V. Duneiui, 28 Beav. delay the lale, this will not affect 
469 ; in thli caae it was ooniidered thq^ relative r^htt of the eeetuis 
that the irusteea had properly ex- que tnue ; eee Lkhmm v. MH of 
arolaed tbair dieeretloa, hut that it CarUde, 3 P. Wm^ 216 ; WMtr v. 
waa not to fnejudioe tha tenaat lor B&ore, 19 Yea* 391 ; CaUdecm v. Cb/. 

^ deeaUt 6 Jur. 232 ; Greidejf v. Lord 

(a) Bug. 62. CkteUrfM^ 18 Beav. 294. 
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(nfiietiiar Inadeod w ivill) io«s&lbrti]iBpavp<>Mof nddlog 
» BjP^died fHun> and 43itai of a tnud to iell Amt the mwe 
pwptm of a divia<tt of tho proceeds amoog a*(dais bene* 
floinrieB. After ||t bill is filed for the adminMndron of tbe 
trust, trustees caimot sell trithout totve of tbelbdurt (ttf) : 
it has, however, been held by the Court of Queen^e Bench, 
that the power of an executof to make a good title to tho 
chattels real of tlie testator is not afi^ted by the exiSttauX) 
of an administration suit, so long-as there is no deoree(ar); 
and it wordd seem tliat in a creditor’s suit an executor may, 
with leave of the Court, oxcivise tho power of s ale which is 
implied from a cliargc of debts (y). 

Greater latitude as to the time for selling is given to 
executora, w'ho sell under a power of sale implied from a 
charge of debts, than would be allowed to ordinary trustees 
for sale; and tliough it is only right that a purchaser 
should be fuUy protected, it may be doubted whether tho 
authority of cxecutuis to sell in sudi a case has not been 
prol<mged be3'ond roasonable limits. Thus in one case (z), a 
sale by executors thiity-threc years after the death of their 
testator, for the puip^.as they alleged, of pajdng his debts, 
was enforced agtunst the purchaser ; and in a later case (o), 
although twentj'-seven years hod elapsed since tbe testator's 
death, and nine years since the death of the exeeutesr, it 
was held that the executors of the original executor .could 
make a good title under the implied power of sale; and 
further that they w'ere not bound to answer tbe inquiry of 
the purchaser, whether any debts still existed ren- 
dered a sale neoessaiy’. » 

It may bo here remarked, with mudi deference to the 
eminent judge who decided this case, that the lattw branch 
of the dedsion, although avowedly based npoii v. 

•Ad 

l») ysflwfe ii OiM rfs wBd^ AiK & nw. ‘ > 

^ iftawT. Jt > i i<i a s , i4 Q. R fM, • gs hi y vi.<|iiiati wm-tm. 
.sat. ««.; asa sw SMChtgl* 

atMtt.abt.asi'. <»)«*»<• 

^ AAM r. A ' 
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I’txuxksX;, 1 fItiK 7l?, u reiilly uiitou^ed. tihat authoiity. thuf, n. • 
In Fo}4m V. Pea/oode there wte no doubt that tiie vetulor, a 
sole surviving executor and trustee for sale, could sell and 
^v^ ; the wLj (juastton vrae whether he could give a good 
dlbduage for the purchase-money: and it was held, and 
peihaps jnopeiiy held, that the charge of debts indicated an 
intentim on the put of the testator that the trustees’ receipt 
riionld, under all drcumstances, be a good dischatge to a 
pundiaser, and, inasmuch as the existence or non-existence 
of debts was immaterial, the vendor was held not boruid to 
answer the purchaser’s inquiry on the point. In Sahin v. 

Heape, tiie validity of the sale itself, at least as between the 
vender and the devisees of the estate, depended upon the 
existence of debts. Unless the vendor knew or believed that 
debts existed, he was committing a fraud in selling the pro- 
perty ; and although it may be admitted that the purchaser 
was not entitled to evidence of the existence of debts, it may 
yet be doubted whether, especially under the suspicious cii’- 
cumstances of the case, he had not a right to be assured that 
the vendor was professedly selling for the only purpose which 
could warrant a sale; and whether, even assuming (which may 
be also doubted) that he could ^ve safely omitted to make 
the inquiry, the refusal to answer it when made w^as not 
implied notice that no debts existed. The general rule is 
conceived to be, that a vendor, not protected by condition, is 
bound, to the extent of his pereonal infonnation and belief, to 
answer any question put to him by the purchaser, the answer 
to whidr may elicit matter affecting the title ; and the decision 
in Sitbin v. Heape, so far as it may appear to impugn this 
rule, and even its entirety, should, it is respectfully submitted, 
be acted upon witii much caution in actual practice. 

Trustees of A there power of sale with the usual trusts for Trustees 
re-invesbuent in real estate, ought not to sell except for some 
gbod re^n (b) \ the Court> however, will not coi^trol a hwul 
fideexerm/e of thmr discretion (e) ; but a side by a trustee, 

(i) See 10 Ves. SQO; W<M» y. (c) Siia.Fow,80ied. 001; JTdiviaa 
Girdluttne, 6 Beev. 188 ; Sng. 70. v. Sladdm, 1 428 ; 4 De G. ft 8. 
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sAnt «, mlm gm tmst Iim beeone alnctotely to^the 

■ prOpEwiy, ia primd fiicie inTitUd (//). 

/ 

m 

Mkjr not rbO Trostees ought not to sell after the objecte of the trust are 
^rtra^il^ satisfied, even where their power of side is not confined to 
*"*'*®*^ the continuance of the trust ; nor, where it is so restricted, 
can tliey exercise it after the time when, but ftw their own 
default, the trust ought to have been completed (e). In one 
case, where the limitations of the settlements were exhatMted, 
with the exception only of a jointure secured by a term whidi 
was still sultsisting, a (wwer of sale, exerdseable with the 
consent of the }>crs(m entitled to the rents, was held to be 
extinguished (f). Where an estate was devised to trustees for 
different persons in specified shares, some of the IwneHciaries 
being entitled absolutely, while the shares of others were 
settled u{)oii timts fur their lieneiit, and the trustees liad an 
unlimited power of sale over the whole estate, it was held 
that this power might Ije exercised so long as the trusts of 
any of the shares remained unperfonued (j/). 


Fictiiioaa 
sale bjr, set 
aside. 


"Wliere a tituisaction, apj>amitly a sale under the ordinaiy 
power, was. in fact a mere contrivance to raise money for the 
.purpose of its l)eing advanced to the tenant for life, under a 
power of advancement in the settlement, it was set aside as 
a fraud upon the power of sale (/e). 


Time fixed 
by autbor 
of trutft 
caimoi be 
anticipated* 


Wlien the instrument creating the trust fixes the time for 
sale, this cannot l>e antici{>ated either by the ti*ustees or the 
Court, however injurious the delay may be to the estate: e.g,; 


468. A» to the validity of indefinite 
powers of rale, with referenra to the 
role agaiait perpetaiUee, see Wood 
V. Whiuri MyL & C. 460; Xeloon 
T* CMm; Ifi Bhni. 358, and oaset 
ditad; €We 4 lira, a W. 

mi l Jam. Wlib, did ed* 337: 
thm aetniii to be fitde of no doubt 
of 

<<Q /islhrraa V* dor. 11^3, 

And 000 


2 Drew. 318 ; Lontd^erjf v. VotUot, 3 

K.&JO.709. ' 

(e) Wood V. mUe, 2 Kwa «64i 

Lee^ 433*^ 

(/ ) Y* /raHra, 23 

afld* on'i^ ^*63. « 

(i/) Tdite v. StcinMidf 26 B6av. 
625. , > 

JMrnum V* 1 Sm, A 0. 

133 . 
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where e. testator directed an advowson to be sold 'upon the 
death of A., the i'nctmibent, the Court held that it had no 
jurisdictidl to sell in A.V life||ine, although upon his death 
it would bp necessary to present a new incumbent before 
any s^ could be effected (/) ; and where trustees, with the 
consent of the tenant for life and of some of the cesttds qm 
attempted to sell in anticipation, they were not allowed 
costs of the attempted sale and litigation, as against the 
ceduie que trust who were under disability (j). But not- 
withstanding an impCiutive direction to sell, trustees may, 
with Xhe sanction of. the Comt, postpone a sale, where strict 
compliance with the teniis of their trust is clearly disad- 
vantageous to the parties beneficially interested (Z). 

The ordinary power of sale and exchange may, it seems 
bo accelerated by the sun-endcr of a prior life interest, for, 
this does not prejudice the estate of the remaindennan, but 
only changes the nature of the property ; but where powers 
of charging are limited to successive tenants for life 
when in possession, the power given to a tenant for life in 
remainder must await the regular detennination of the 
previous limitations, and cannot be accelerated by the sm:- 
render of a prior life intorest (1), 

On the other liand, wliere a settlement of a revei'sion, in 
terms authorised a sale at any time with the consent of the 
tenant for life under such settlement, it was held that the 
trustees might proceed to an immediate sale^ although its 
eftect would be, under the trusts declared of the purchase- 
money, to vary the rights of the cestuis qm trust by giving 
such tenant for life an immediate income ()h). 


(i) /ohMUm V. Baker^ 8 Bear. 283 ; 
BOO V. Lam^ 2 Ha. 40 ; . 

V. dfnieTf 1 CoU. 652. 

(J) Leedham v. C^tawner, 4 K. a.To. 
45a 

(it) M 0 rrt 9 V. Morris, 4 Jur. N. S. 

802. 


(Z) TriitU V. i’t/sjoii, 21 Beav. 487. 
(w) Clark v. Stjfuiour, 7 Sim. 67 ; 
and flee Taslctr v. 6 Sim. 625 ; 
BUichrood v. Borromjs, 4 Dru. & W, 
441 ; Giles V. Homes, 15 Sim. 859 ; 

v. LemMn, 20 Beav. 269 ; 7 De 
a M. & G. 340, 351. 


CKap. II. 
Sect 1. 


May be 

pofltponed, 

when. 


Acceleration 
by surrender 
of prior 
interest. 


Reversion 
may be iold 
to prejudice 
of remainder- 
man under 
express power. 




IVnMv tci 


esMUiisd §01* 
gnml 

k^k^lS* 

iMBmih 


; 9uA ipatk^' in iHtwr^tnag potraii of 

drtfl^ngnjhe natove of ibe titirt iHtij^’ nM 'lo ttt 
nliflQeiieed liy any deirire to ))||iefii one' bai^ ^ Int# it 
the expenae of another (n) : and if one- of sevond eaivdi^g^ 
trui^, e.g. a tenant for life, having an aheolnte nrM|>onaMble 
<UKreti<niaiy power of saving or •withhoMipg.ld* cnMest to 
a sale by tlie trustees, become hims^ a tmatee^ tou^tiienhy 
jnednded from withholding or giving hia eoaaent to a site, 
with a view more to his own interest thatt to Ibat of the 
othor beneficiaries (o). Where there is a teaut iot life 
without impeachment of waste, trustees of powers of sale 
and exchange should lie particularly oarefel not so to 
exercise them as to enable him to take undue advantage of 
his rights in lespect to timber and minerals. 


Powers of and tnists for sale are often exercisable only 
•ad «n«t* under certain specified conditions : when this is- the case, 
for aak. ^ made in bieach of a condition, the puitdiaser’s 

safety seems to depend upon the following considerations, 
Solisaqaeiit viz. : 1st, whether the condition is subsequent or precedent; 

and, 2ndly, whether it affects the title to the le|^ estate. 
If it affect merely the equitable title, an apt declaration in 
the instrament creating the trust or power will protect a 
purchaser agiunst the non-performance of a precedent (ji), 
and d fwiiwi, of a subsequent condition ; as in the case of 
an ordinaiy power of sale in a mortgage, wliich usually 
ccmtmns a precedent conditiem that certain notices dball 
have been ^ven, and defeults made in paymei^ but with a 
declaration relieving purchasers from liibility for a breach 
(ff sudi condition. If, on the otlier hand, the exercise of a 
power is to affect the legal estate, as whefe is ItiqH^ 


in strict settlement, and a power is ^vefe to bfturtees, in 
certain specified eVents, to sell, and, fenHat purpose, to 
the old and appoint new. ase(!|^ Jpife the 

reqidRil occur, the old hmitatieta unefttted, 

(a) t ihCt 

ms 7 Ds % it fco. Mi:. 

ML * 04 
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liotmtli^tajadu^ my al^tompted exercise of the power; and 
any declaration that purchasers shall not be bound to see 
that the ^ents have happened, would, it is conceived, be 
inoperative (g). 

The usual clause in mortgage deeds that a purchaser shall 
not be bound to inquire as to the propriety or regularity of 
the sale, and that notwithstanding any impropriety or 
irregularity, the same shall, so far as he is concerned, be 
deemed to be within the power, though it relieves him 
from the obligation to inquire, does not protect him if he 
has notice of anything which throws a doubt upon the 
validity of the sale (r). 


(2). Mitnnfr of sale. 

An agent or trustee, simply authorized to sell by public 
auction, either generally or even for a specified sum, cannot, 
whatever price bo ottered, sell by private contmet (s ) ; but 
in one or two recent cases, after an abortive attempt to 
sell by public auction, subject to a reserved bidding, a sale 
by the trustee or agent by private contract at the reserved 
price has been upheld, and the title has, under special 
circumstances, been forced on the purchaser (t). 

And an express authority to sell by private contract, 
would not, it is conceived, justify a sale by auction (tt) ; un- 
less the authority were to sell for a specified sum, and the 
price obtained at the auction (after payment of the inciden- 
tal expenses) exceeded or equalled that amount. Nor does 
an authority to sell to A. for a specified sum, necessarily 


{q) See Ihe v. Mwiin, 4 T. B. 39 ; 
V. WiUiatM, 16 Jur. 181 ; 
21 lu J*, Cli>601 ; Ferrand v. Wilion^ 
4 Ha. 885 ; and a^flhttlar case of 
Houtfham v. X%in. 95, 145 ; 

and see, ae to tbe oonstrootlon of die- 
oMioo^ tnista lor sale, Zord iZea^ 
fUtdtjom MeuXy 14 SinL 249 ; Bird v, 
11 Ha. 40. 

(r) Jtnhint v. /(me*, 6 Jiir. N. S. 
891 ; ParhinBonv.Hanhurjf, 1 Drew, a 
VOL. I, 


Sma. 143 ; and see Ford v. 

3 Jur. N. S., 116. 

(«) Daniel v. Adamt^ Amb. 49.5 ; 
In re Loft, 8 Jur. 206, 0. ; Sug. .56, 
et aeq, 

{t) EUe V. Barnard, 28 Bear. 228 ; 
V. Hqdgta, 38 Beav. 90 ; 

Bed qu^ 

(u) See and consider Daniel v. 
Adama, Amb. 495. 

F 


Chap. XI. 
Seoil. 


Section 2. 


Alanner of 
sale. 

Power to sell 
only by 
auction. 


or only by 

private 

contract. 








4Atotitnlt 

28ilk Aiwiist^ 
1880 . 


Sale by esUtft 


Sale by 

■erigniieeef 

beDlcrti^; 


or ioeolveiit; 


mm m ymmm^ 

to S. |»r ilii|i 1^, ifc in wny gre»tor) 

tn all eaaes, yrhare any will, daedl> tut o^r iSfiatonaelit 
of aeiUement, executed or, in the case of a will or codicil, 
reidved since the 28th August^ 1800, it is exixrasely declared 
that titisteeB shall have a power of sale over hereditaments, 
they may, unless the trust instrument directs the ocmtriuy, sell 
either hy public auction or private contraet, as they d^em 
most advantageous (x). 'Whether this pcovisdott is applicaUe 
to a case where there is an imperative trust fyc sale, may 1)c 
doubted ; and the point has not yet been d6dded(y). 

An ordinor}’- estate agent who has not been instructed ss to 
what conditions as to title, &c , are necessary in respect of the 
estate for which he has been instructed to find a purchaser 
at a specified price, is nut justified in signing an absolute 
contract on behalf of the owner (z). 

The assignees of a bankrupt might, although they incurred 
some risk in so doing, sell by private contract (o) ; and they 
were justified in selling in lots (h) ; but without the sanction 
of the creditors they might not buy in on a sale by auc- 
tion (c), and under tlie general onler in bankruptcy it was 
for the assignees, and not for the mortgagees to conduct the 
sale (<f) 


The assignees of an insolvent, under Uie 1 & 2 'Viet. c. 110, 
(see a 47), were bound, if practicable, to sell his real estate 
ly public auction, in such manner, and at sueh place or places, 


(r) JMted v. Lord 6 Jur. 

410, V. C. W. 

<«) Sd 4 24 Viet c. 145, n. 1, 82, 84. 
{y) See 3 Bav. Conv. 484 n. and m 
to tbe scope of Net 1» *6. 480 »* 

(s) /Taeur V. 12 108, 

V.C.H,. 

(a) 2 Bo. 88. 

\h) SeeCNfrflOsf fesf. 

{$) 

<4 4brfwrfl«0#M, S Kjpk AX>« 
a, S01^T.-aX. A) 

4D»a*&S08, d^todbMlI^A 


aale on tba paMUawef s aaortsasar, 
baton Uta tiaoa Ssad by the mort- 
gSK* daaS, fa« Me gerU S 

Hon. ft A frr, vUcli Load St. 
X<aaaka(d« llMageMial oedar 

did not Jft *1917 tf tft* Wtft* 
gifoa aa4d Wi (tvyia far liliit daft> 
dTriffafas, 8 pa Q. ft 

S. 888 1 aay fa 

es dUiltiiintfidbid inoKlMMMS of 
•qpdWbls fafan s t i ^ Me getH fejikt, 
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as should he ^ ; if, howei^, they. in- oiuqp, n. 

e6hctuellyat|^|]|>ted toad! by iuiction,!^^ could, after the 
ei;|)irpdoif ^ tifne (wc lunar months) limited by the 
Adi by {i^yate conteact, with the consent of the major 
pari iu value d the creditors present at a meetiog dtdy cOn- ' 
veped for the purpose (s) : nor was a sale necessarily invalid 
by reason pf the direetaons of the creditors as to the manner 
of sale not having been strictly complied with; the provisions 
in the Act being merely directory (/). As respects leaseholds 
for years, the assignees were merely required to sell with all 
convenient speed, and had an entire control over the mode 
of sale Of). 

Under the Bankruptcy Act, 1869, the trustee has power 
to sell all the property of the bankrupt, by public auction under tbe 
or private contract, with power, if he thinks fit, to transfer 
the whole thereof to any person or company, or to sell the 
same in parcels (h). 

Mortgagees, trustees and agents for sale, may, in the absence o? nuwtgageee, 
of lestriciion, sell by private contract or public auction (t) : agents, 
and though not bound to offer the estate to public competi- 
tion, before disposing of it privately ( j), they should, as a 
general rule, unless specially authorized to sell by private 
conti-act, sell by auction, to avoid questions with their 
Inmeficiaries, as to whether the price obtained was ade- 
quate (k). 

They may also, as a general rule, seU either altogether or ^tate may 
in parcels (?) ; subject of course, to a liability to be called to parcels, 
account in Equity if they adopt a mode of sale which is 


(r) Mather v. PrieetnuM, 0 Sim. 
352 ; see l>oe Memne, 1 C. & ^ 
450. ^ 

(/) Wriffht V. 4 Beav. 

512- - * 

(g) |K 54. 

W 524fcS8VI(i, 0.71,4* 25: 

(?) 01. ' ^ 

(>') Paveg v. l Be 0. h 

J. 535, 588, case of 
anderpower ; ffar^ y. 2 BO 


G. F. a J. 542, case of tmatee. 

(1*) See now as to trosto created 
since 28 Aug., 1860, 28 A 24 Viet, 
c. 145. 

(?) Sug. 61. It appears tliat a 
trust for sale of '*0117 part of ” an 
estate, at the diScretimi of the trus- 
tees, would authorise k sale of the 
- entirety j Lord- Iteiidieih^ v, 

14 Bbl 249,1 see Cooke v. Pafffwk 
7 Tottni m. 

T 2 
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S«Qi||^ 

Butnol in 
undivided, 
aberee : 
$mhle. 


Standing 
timber, 
mnat be sold 
n itb the fee; 


so aluo 
nfiia<.ralrt ; 


except imder 
the i*nniinna* 
lion of Sales 
Act ; 


dearly depreciatoiy : but it may bo doubted whether, even 
at Law, a power (m) of sale, unless it contained expresdons 
pointing to such a mode of dealing with the aaiJte, would 
be well exercised by a sale of an undivided share. They 
may not concur with the o^vnel’s of other properties in a 
joint sale, except where obviously beneficial to their ceetnis 
qiie trmt (n ) ; and it has been decided that trustees for sale 
under a settlement must sell the standing timber with Hie 
estate, although the tenant for life be unimpeachable of 
waste (<i) ; and that a sale of the estate, apart from the 
timber, is void at Law (y>) : so where the trust is to sell for 
payment of debts or other limited purposes, and subject 
thereto the estate is settled on A. for life, witli remainders 
over, the trustees, may not fell and dispose of the timber, 
instea<l of selling the fee simple of pait of the estate ((/) ; 
the same (loctrine applies to a reser\ ation of ininemls, or 
any other part of the inheritance, upon a sale by fitluciary 
vendoi's (/•) ; although special circumstances, such as local 
custom, or the |X‘euliar nature of the proj)erty, may occa- 
sionally rtm<ler such a iiioile of sale desiiuble and proper. 
Where a will empowered trustees >vith the constmt of the 
ttmant for life, wlio was uniinjK^acliable for wasU\ to 8(^11 all 
or any part of the settU^d lands, it was held that they couM 
not sell the surfac<‘, reserving tlic minerals (s). This (UKrision 
led to the passing of the 25 k 2(1 Viet. c. 108, wliicli afU*!* 
giving retrospective validity to sales, &c., from wluch the 
mitieraLs were excepUsl, enable.s trustees or donees of a 
power of sale, to dispose of land with a reservation of 


<m) Cbaaoe on Poweni, 241. 

(n) Rede t. Oalee, 10 Jur. N. »S. 
1246, overraling Lord Romtily, 32 
Beav. 665 ; compare MrCanyjher v. 
Whieldon, 34 Beav. 107. 

(o) (Jockerdf^. Cholmde^^ 1 lUw. & 

M. 418;, fee WatlinfjrUm, v. Waldron, 
23 L .1, N, a 713; RuchUif v. IlmeeU, 
29 Beav. 546, A 

(|») JPaaoton, S Bing. 

207. 

(g) V. 2Siiii. 426 ; 

Marker v. Kdawick^ 8 Wk 29^ ; but 
Me Kehmch v, Mat:Rpr, B Mae. 4b G. 


311. See a eaae bt SUveeter v. Brttdle^, 
13 Sim. 76, where it was xmsuiscem- 
fully oontended that the inberitaiico 
of the timber wan. In Equity, severed 
from the inberltance of ^ soil ; and 
Butler y. JBarUne, 6 Madii 40. See too 
Bennett v, W^ndhaaip 23 Beav. 621. 

(r) But not (it Is conosived) to a 
reservation of miMs, on sales to 
Bailway or Waterworiui Companies ; 
see 8 Viet. o. 20, s. 77, and 10 YkL 
0. 17, a la 

(#) BuMeg V. MoweUf 29 Bear. 
646 ; and vide in/rd, Ch. XX. 
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uunerals, and cither with or without powci-s of working the 
sanio, but the sanction of the Court of Chancery must be 
pixjviously obtained (f). A special authority to sell minerals 
and easements apart from the surface, or vice versd, is now 
commonly inserted in well-dmwn instruments, in appropriate 
cases. 


So under the Leases and Sales of S(»ttl(Hl Estates Act (1 9 & 
20 Vict. c. 120), the Court of Chancery may authorize a sale 
t»f mines apart from the surface (?/). 

Where the trust is to sell for pui-poses which may, but 
will not necessarily, require a sale of the entirety, a purchaser 
need not see that no more is sold than is requisite (.r). 


Fiduciary vendors are also bound to use all reasonable 
diligence to obtain a fair price (/y) : if, therefore, they sell 
by auction they should give due notice of and advertise the 
sale : and if the estate have been advertised to b(' sold in one 
particular manner (as in lots), they should not sell in any 
(»thei’ waj' (as altogether, or under a diflerent plan of allot- 
ment,) without re-advertising the sale in accordance wdth 
the proposed alterations (z). But when a binding contiact 
has been entered into to sell at a fair price, they cannot 
break it otf in order to accept a higher offer {(f). 

A trust U) sell land as biiihling land, has Ix'cn held to 
authorize the trustees to set it out and make the necessary 
roa<ls, and pay the expenses out of the proceeds of sale {h). 
Where land is sold for building purposes, under the ordinaiy 


(i) Ab to what are minerals within 
the Act, see in re Brotm'e estate, 1 1 
W. K. 19, and generally as to what me 
minerals, XJBfmU v. Jtoper, 3 Bkew. 
294 ; JSaT^ of ^om v. TTatnman, 14 
M. k W, 384 ; Sext v. OiU, L. R, 
7 Ch. Ap. 699, and definition of hiel- 
Ush, R J., at p. 712. 

(tt) lie Mcdltn, 8 Oiff. 126 ; lU Law^ 
7 Jur. K S. 611. See 19 A 20 Vict. 
D. 120, sec. 11. 

(i*) Spohliny v, ShaJmer^ 1 Vem. 


SOI ; Dolton v. Ilciven, 6 Madd. 9 ; 
Bug. 668 ; Thomas v. Townsend, l6 
Jur. 786, 
iy) 3 Mer. 208. 

(z) Ord V. Noel^ 6 Madd. 438 ; see 
p. 441. 

(O^Qoodwin v. Fielding^ 4 Be 0. 
M. Ite. 90 ; See ifarper v. Hayes, 2 
Be O. F. A J. 642. 

(6) Cookson v. Lee^ 23 L, J. Ch, 
478. 
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Chap. II. 
Sect. 2. 


or the Settled 
K-<tates Act. 


E\ct‘s>hc sale 
for limited 
purpose. 


Advertise- 

ments. 


As to sales for 

building 

puiposen. 



ro 


BisJtt Mr tttiitretAit tJcifDoas. 


pam&t ijdT imIa tod ezol)ftti||8» iA oAad oeeum in 

.. iMlMallikiAiu to iliA laying ottt of tl»y^^ 

'' tiSlit[f<)d8ei^ngtoparciluHMinai%htofi»»y«m‘A^ 

The best plan seems to be to let eat^ k4eem|n^Ainoiei5rof 
tbe adjacent road, usguettdmeditum v1«b; and toieeervo rights 
of aray over it in favour of the purehaaersof neig^booringlots; 
and it is conceived that such a reservation, over land actually 
sold undergo power, would be supported: bat this does not 
get rid of me difficulty in respect to so mndi of the roads as 
have to be fomu'd over plots which remain undisposed of ; tlie 
common power not apparently authorizing the sale of mere 
easements over lands which may possibly be retained in 
settlement (<■) It is veiy desirable in settlements and wills 
affecting land arhlch Ls likely to bo used for building, to 
insert sp^^cial clauses providing for tliese and other difficul- 
ties, which in modem practice often interfere with the 
advantageous letting or sale of pntperiy as a building estate. 


Under 9«tUed Under the Leases and Sales of Settled Estates Act (d), 
the Court has power to direct that any pari of the settled 
estates shall be laid out for streets, squares, gardens, sewers, 
&C.; either to be dedicated to the public or not ; hut it will 
not interfere unless these works are required for the im- 
mediate improvement of the property in its existing state, or 
with a view tc» its licing at once leased or sold for building (c); 
nor will the Court sanetion a sale of pdrt 'of the esto>t% in 
order that the proceeds may be expended on roads or the Wbe, 

for faeilitating the granting of hidlding letoAS (/)■ * 

m 


As to tbo 
effect! of 
lUM i rsIng tho 


MdlUmoii It 
land in 
maliiml 
dicUkt 


It fK>metiiues happens that upon the sale in Icks of a large 
estate, roads, which have been made b]r ^ vundor 
purposes of access to the sevvMl portkms of the prOiiM^, 
are reserved to him. In a inoestly aiittie under 

the author’s notice, the eflhet, altiio|i||^ whitteaded, of aueh 


<«) «t*ia tS.IlM «M* «f t fasw to JfeiM/V-iMM iSikK S 

^ i ^ 
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ft rosenrstioa vni ici a^ijare to th« Toidor an undue advania^ C!iui|>. n. 
by i&tecpoBtng'ft baander which enabled him to prechtde the ^ 

putdiftseA fiom wodking by out8iax)ke valuable mih<«*b« 
which i^ere fimnd to exist under the property. 


A Ixustee Ibr sale in a mortg^e deed should not sell without Sa!a under 
notifyu^ his intention to the mortgagor (gr) : nor can a mort- “"**^***"‘ 
gagee sell, pending a suit to redeem (/i ) ; and he sells at his 
own risk if a tender has been made him of liis prindpal, 
interest, and costs (i). Where an equity of redemption was 
conveyed to a second mortgagee upon trust to sell, and out of 
the proceeds to pay off the first mortgage, then the second 
.mortgage, and to pay the surplus to the mortgagor, it was held 
that the trust was duly carried out by a sale subject to the 
first mortgage (k). 


But a 8ale%y a mortgagee, although harsh and improvident, Oppreaaive 
will not be set aside in Equity, if clearly within the terms of 
the power ; nor will a mere offer, unaccompanied by actual 
tender, of the amoimt due to him, be sufficient to prevent a 
sale (1). And so long as anything remains due on the security, 
a mortgagee may pursue all his remedies concurrently (m) ; 
but where on a sale he allows his agent to receive the sale 
moneys, he cannot, if they are misapplied or lost, sue the 
mortgagor for the mortgage debt («). If acting bond fide, a 
mortgagee can only be stopped by tender of principal,interest, 
and costs (o) ; and it would require a strong case to induce 
the- Court to restrain an intended sale by a mortgagee under 
special Conditions, on the ground of their undue sfllngency (j>). 


(g) Anon. 0 Idtdd. 10. 

T. IS Bmt. 

'SIS; ' ‘ 

(j) JtsHihi V.: AoMf S JvW N. S. 
891. 

{h) 8 3vt. K. 8. 

SSSL , ■ . 

(I>6m ap- 

|m 4 li Jnr. 761 ; afti (M Jvim v. 

11 Job. <04, npwMd below, 
3 OoU. 465; ipd ow Q i ai W* » ^ 
rafd, 4. T. k O. 110. ' Umiy pold 


for expeiiBes by mortgagor to m<ni- 
gagee'fl soliciior, xmder a threat ol an 
exerdse of a power of sale, but not 
really due, may, it seen^ be recovered 
at Law ; Olo$e 7 Man. & G. 

580. • 

(m) LoMoHy* 9 Beav< 854; 
Cbebtf T. Baetmg 10 Baav. 158, 
j («) Polmet V. 28 Bear. 

Ml- 

) JTw^tp v« X«Xmf 19 
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Imt qf amm if the sale bo deaiiy oppressive, m e. g. where 
the mortigitigm ovei^tes the amouxit of hje debt^ and ihvn 
deters the pereon entitled to redeem from payxng^it off, tho 
Cowt will inteifeie (q). Where, as is Wmlly the case, the 
power is exercisable only upon notice, a oontmet for sale is 
not invalid by reason of its lacing entered into before tho 
expiration of notice duly given (r) : nor need notice be given 
if not requiiiE^d by the terms of the power (s). In one case 
which cannot l)e reganled as satisfactory, a purcliaser was 
compelled to take a conveyance without the mortgagor s con- 
currence ; although it was apparent fi*om the dates of the 
instruments, that the requii*ed notice had not been given (/) : 
but it was moi*e i-ecenth^ held, that the clause protecting a 
purchaser fnun inquiring whether due notice lias been given 
is unavailing if he buys with the knowledge that notice has 
not been given (tf). 

Where the equiti’ of redemption has l»een ineumlKTed, 
and the power does not contain the usual clause making an 
irregular .sale valid as in favour of a purchaser, a sale without 
the required notice — if required by the terms of the power to 
K5 given to the awgm of the mortgagor (fir) — is invalid 
a against the subsequent incumbrancers, even although the 
nortgagor expressly waive the notice and consent to the* 
ale (y). A notice fidrly given pursuant to the terms of the 
lo'wer is valid, although the jiarty on whom it is served is an 
n&nt (z) ; so, too, it would seem, if he is a lunatic («)» or 
otally blind, or deaf (b) ; and the Court is slow to interfere 
us Bgaimi^bond ^fide purchaser: thus, where notice was 
riven by the mortgagee of an intention to sell, if pa3rment 

<9) JeMns V, /ones, 6 Jnr. N. S. (a:) It if vei^ 0 oinlt ibe 

word ‘^Moigiif '* 60111 tbf dfuitf ro- 

(r) V. Word, 4 Ha. 598 ; qaifiag iiolioe. ^ 

vhkb aba pee, sm to mode of giving (g) Fbtider v. 15 <t. 

MFtiee. ^ * 155. 

(«) DurmtU, 1 Dn. G. k /* (r) Tmecjf v. tmamee, 2 Hrf. 40a 

i35. "" (a) JMeeisan 

285; MeStrA r.JStden,^ Beav. 28ai 
r.& B* f **« • * cfeea of aottep % 4^^ 

Im14^ ^ {It) M0b9id^ % 

‘A : 
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was Qot^ made at the .end of six months from the dak\ biit 
was not actually served till nearly three weeks afterwards, 
it waa heM that the ndtice was not invalid ; the sale not 
having been made until more than six months had elapsed 
since the deliveiy of the notice (c). Subsequent n&gotiations 
between the mortgagee and mortgagor may amount to 
waiver of a notice duly given (d). 

In the case of a mortgage of hereditaments, executed after 
the 28th August, 1800, six months’ notice in writing must, 
unless the deed otherwivso directs, be given to the pei*son or 
one of the persons entitled to the property subject to the 
charge, or be aflixed on some conspicuous part of the property, 
before the statutory p^wer of sale can be exercised ; but the 
purchaser’s title is not to be impeached on tlie ground that 
no case had arisen to authorize the exercise of the power, or 
that no such notice had Ix'en given 

Fiduciary yendom are not, without vspecial aiitliority, justi- 
fied in selling under any unnecessary and depreciatoiy special 
conditions (such as a condition that the purchaser shall take, 
at a valuation, fixtures belonging to a third person) ; or that 
he shall take the property saddled Avith a disadvantageous 
contract, into which they have improvidently entered ( /’) ; or 
conditions unnecessarily restrictive of the purchaser’s right to 
a marketable title : it is by no means clear that, under such 
circumstances, they can make a title which a purchaser can 
bo advised to accept (g). They should, howeve^ take care 
that their title to the property as describjjd in the particulai*s 
is good, or that the defect is guarded against by apt condi- 
tions ; and where from neglect in this respect a mortgagee 
failed in i^suit against a purchaser for specific performance, 
he was disallowed the costs of the suit as against the mort- 

(e) MetUri v, Brown^ d Jur. N. 8. (f) 23 & 2f Viet. c. 145,*. 13. 

ass. (/) Marriott V, Anchor Beversimartf 

T&nmey v. 3 fi. L. C. 49 ; (7o.,»3 D© U. F, k J. 177. 

J)nny V. Durrani^ 1 De G, St J. 636; (^) 1 Met. 2S8 ; j)*v. Oonv., voL i, 

HieUturd V. Brtyvtnf 9 Jur* N. R 25S. p. 440. 
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grilgor (4), But, et«n nilthaiii ttxpntel mtlioritsr, a fldodaiy 
INmdoiif may, it is oonoeived, inmrt a dtniditfam abaliliii^ Mm 
to nsoi^ Oie contract, in the event of the pmehteer inab* 
Ung on an objection, which he is nnMde or miwilUng to 
remove ; f&r though such a condiUon may, in a certain senst*, 
be depreciatory, yet it is one which a prudent owner, selling 
in hb own right, would introduce («). So, too, a condition 
that part of tho purdiase-inoney, such part not exceeding the 
amount of the mortgage-debt, may remain on the security of 
the property, is free from objection (k). 


By the Vendor and Purchaser Act, 1874 (1), trustees who 
are either vendors or purchasers may sell or buy without 
excluding the application of the n^es which by the Act, 
in the absence of any stipulation to the contrary, now 
govern the obligations and rights of vendor and purchaser 
These rules will be noticed more fully hereailer (m). 


A mortgagi*e of hereditaments, whose security is sul)«e- 
queni to the 2Hth August, 18C0,raay, imless restricted by the 
terms of the instrument, sell, subject to any rmmmabk con- 
ditions which he may think fit to make, and may rescind 
or vary contracts fiir sale, and buy in and ra^ell the pro- 
jHTty (n) ; and a trustee who, under a trust created since 
that date, has power to sell any hereditaments, may sell 
subject to such special or other sidpubtiuns as he shall 
think fit (o ) ; hut, of course, tbb will not justify him if he 
insert conditions which are not warranted 1^ the state of 
the title, or* the circumstances of the property. 


Where an estate in mortgage b contracted to he sold by 
parties claiming the eqnity of redemptiOli, and difficulties 
arise upon the title subsequent to the moclga|(&, it often 
hai^tms that the mortgagee, if he has » power sals, b 


Qiith 15 Bmt. 209. 

1 ^ SetwAm- 

«iwMk #W, Aid to 

ittdnniBA Jttm. ^ 

* 


(QWhM vbtla 

ib. ' , 

(fi}u*sfyi>iirai4a»ft 11. 

a 140, s. a 
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requested to exendse it, for ^le purpose geti^g rid of the ctiae. ii. 
difficulty ; and doohtil|ue often ^q>ressed lis to the validity 
of 4^e sdhiinej or, at any rate, whether the mortgagee can 
safoly een^ly with tire request Assuming, as, of course, 
must be assumed, that the power is exercisable according 
to its terms, and the mortgt^ce chooses to receive- his money, 

.and to obtain it by means of the power, it is conceived that 
no valid objection eaa be made to such an arrangement. 

A man taking merely that which belongs to him, by 
means of the security which he has contracted for, does' not 
act improperly in so doing, merely because one principal 
reason for his calling in the money i.s a wi.sh to benefit 
another person. The case, however, might i»o different if 
it were part of the arrangement that the mortgage debt 
should be again lent to the purchaser. 

If trustees employ an agent to sell, or confide the .sale to 
a co-trustee, &c., they will be responsible for his acts (p). are 

responsible 
for hla acts. 

It .seems to he doubtful whether, when a power of sale Sale with 
is exercisable only with a specified consent, a general pro- ^ * 

spective ccsisent is sufficient (q) ; or whether there must not 
be a consent to the particular sale : hut it would seem that 
consent given after the execution of the power is sufficient (»•) 

Where consent in writing is required by the terms of the 
|)Ower, a parol eonsent, even though followed by an ^ act 
of part performance by the consenting party, will not be 
sufficient (s). In a recent case, where projierty was devised 
upon trusts fmr sale, hut not without the con.sent of certain 
specified persons, who were legatees of the proceeds, and the 
trustees, after tiie death of one of the legatees, hut with the 
aeneoitenee of tlfo person beneficially entitled to his share 

(j>) 1 Atk. 87^ (Xhter ▼. Court, J, 258, bnt then hid beea s iwior 
8 FA 127, 187 i foSM SMbm, 11 purol eonwnt, and aee Chanoe. Pow. 

Vat. 819 S Wlk 4 1* C. 688 ; 727 to -787 ; and AA’Ceit. r. Sitw^, 

mi aee <SI^ t. Cufi 1 Kae. A 0< 1 T. 4 <3. 669 ; Creaiam, 

41^8. .1, 2Dw.86a. ' 

())Sm ifewitew t< JTo^S Xli^ (») Philfyi,;V, 38 Bear, ' 

'.410,427. 440. 

(r) Qfm T. Ma mas , 1 Pefti g. 4 
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ami with the cooseut of the mBaining legatees, contected 
L^. to sell the property^ the title was consilered too doubtful to l»e 
forced on a purchaser (/)* We have seen that a^conm^nt is 
not necessaiily invalid by reason of its effect being to l)enelit 
the consenting paiiy (n). In the case of a lunatic, the com- 
mittee may consent by order of the Chancellor (x ) ; and 
'whei'e a ti^nant for life, whose consent is necessary to a 
sale, liecomes lianknipt, a goml title may l>c made ^vith tlie 
lussent of the lianknipt and his assignees or tnistee (t/). 


Whether A question has fretjuently arisen, as to whetlier the power 

of*^ of a tenant for life to consent to a sale affected by the 

teDMt fur Ufe alienation of, or incumbrances upon, his life estate. The 

1» affected h^ ^ * 

alienation, Ac. geneml rule of law is, that no one shall derogate from his 
own gi-ant. If, theivfore, the deed assuiance contain an 
actual or iiuplie<l engagiunent that the alienee or iricuin- 
bittncer shall (uijoy the property in the consenting 

power of the t(‘nant fui* life cannot be exercise*!, as against 
such alieiu*e or incumbrancer, without his concurrence . but 
if the deed contain an actual or implieil recognition ql^tbe 
liability of the propuly to convemion <luring the existence 
of the life estate, then the consenting |iowcr of the tenant 
for life seems t(» 1>e unafrt*cb^d in cases of mere equitable 
jx>wexB*i[-)- At La^v the decisions recognise the continuance 
of tlie power in cases where the alienation Ls partial, or 
merely by w’ay of niortgagts or for some other limited pur- 
pose (r/) ; but in these cases, the power cannot be exercisc^d so 


(t) Sykn V. fihtard^ 2 De G. J. A 
S. 6 ; 33 Beav. 114. This decision is 
understood to have been a siu^rise 
on the counsel who successfully sup- 
parted the objection. The decision of 
the Court of Appeal was mainly rested 
on the difference of opinion entertained 
hy judges, which is no longer a ground 
lor reji;cliDg the title ; see Bmoley ▼. 
Carttr, jU K. 4 Cli. Ap. 280, 

(«) Afymour, 7 Sim. 67 ; 

Jx W. 

(sr) 16 A 17 Vki. e. 70, ss. 186, 
137, ' , \ ^ 

ip) Mem, 4f Beav, 


111; Eifdale v. Himmmlp, 31 Beav, 
255. 

(:) See 5 Jarm. Cenv. by Swet^t, 
161, et Hq , ; WefburUm v. ihm, 16 
Sim. 626 i Mergan v. Jtuisen, tA 234 ; 
and Zord Ldgh v. Zord AMwtm, 
11 Beav. 470 (where thff life estate 
was subject to judgments), and oaaes 
cited. HfsriA v. 16 Beav. 872. 
See speciel |ivovltos In the Sdeees- 
sion JDNity 1863, a. 42» «i to 
(diai^ created iy the Aet 1^ 
loff powers of este| exchange or parti* 
tiOtL„ 

(«) See Sag. few. Sth ed., ch. vU. 
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as to Jifeafc iaterests previously created by tlie donee of tlic 
power (b). It Has beeb thoug^ht (c) that an alienation out 
an<l out necessarily dostroyij the power; but this opinion 
has not met^ with general approval (d ) ; and it seems to be 
now well settled that the power is not extinguish^ by an 
absolute Alienation of the life estate, though of course it 
cannot l)e exercised to the prejudice of the alienee. Thus in 
a recent case (e) where A,, being entitled for life, with an 
ultimate i-einainder in default of children to himself in fee, 
iii‘st sold all h\^ interest in the settled estate to B., and after- 
wards the trustees of the settlement l)y his direction sold 
the same estate i6 B. in exercise of tlieir power, the second 
.sale was upheld as a valid exercise of the power. 

The consenting power of the tenant for life is not afiecte<l 
by his concun*ing as Protector in a disentailing assurance by 
the tenant in tail in remainder; although the deed is cx- 
])ri*ssi3d to Im? made “ to the intent that all estat(*s, powers, 
rights, and intere.sts liinikMl to take effect after the dekr- 
miniition, or in defeazance of tlie estate tail should be put an 
loid to, and to limit the estak in fee simple’' (/}. 

We may luu*e remark that, as a general rule, a power of 
or trust for sale, out ami out, for a purpose or with an object 
beyond the liaising of a particular charge, does not authorize 
a mortgage; but that wliere it is for mising a particular 
charge, and the estak itself is settled or devised subject 
to tliat charge, theix) it may he pro|>er under tlie circum- 
stances to miso the money by mortgage ; Avldeh will then 
\)o supported as a conditional sale (//). On the other hand, 
a restriction against raising a sum of money by sale of an 
estate has l)een held also to preclude a mortgage (A); so, 

R, 5, and see, too, Tym'dl v. Martih, (e) AUxander v, MilU, L. R., C Ch. 
3 Bing 31 ; Wai^urUm v« Farn, C Ap. 124. 

BinLd25 ; Jlill v. Pritchard, Kay, 39 1 ; (/) Jlill v, Pritchard, Kay, 394. 

SlmpstM V. BfUkunt, L. R., 5 Ch. Ap. (p) See StiwiffhiU v. Anstetf, I Ve 

193, 0. M. & O. 645 ; Poffc v. Caoper, 16 

(6) Qoodrbjht v, CaUr, Dongl. 460, Beav. 396. . ’ 

(f) SeeSug.Pow.3thed.,ch. vils. 5 . {k) BmiHt v. Windham, 23 Beav. 

(J) See Chance. Pow. 3157 ci teq, 521 , aed qn. 
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meOttTft 
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meiher 
power of sale 
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Section 3 * 

The price. 

As to the eon- 
Bidera^on : 
they must sell 
for gross sum. 


ten • )««M> ia^primAfude, not -tbi eeapo of a trust 

tai iNjite ^). * 

% 

It has boon held that a tiiistee, who hM m«rdjr a power to 
nortga^fe cannot give a mortgage of real fMdate Hrith a ptlWer 
of sale, though he may do so as to diattels (ik) ; and H seems 
only reasonable that a person having in himself no power 
to sell should he unable to delegate such a power to anott^* 
But it has been held that an executor, in mortgs^^ng his testa- 
Ws leaseholds, may give a power of sale (1). So, too, in a later 
case, a power ^vcn to an executor to mortgagewreal estate 
was held to authorize the insertion of a power of sale (m) ; 
and the tendency of the recent decisionB has been to treat a 
power of sale as a necessary and proper incident of every 
mortgage ; and since the 23 & 24> Viet c. 125, a power of 
sale in the statutory form has, unless expressly excluded, 
become an implied part of every mortgage executed after the 
passing of the Act. A power to raise money by sale or 
mortgage authorizes a mortgage witli a power of sale (n.) 

It is doubtful wbetber a power of sale and oxebahj^ 
authorizes a partition ; but there can be little or no doubt 
that it authorizes an enfranchisement; which is in fact 
.merely a sale of the freehold to the tenant instead of to a 
stranger. 


(3). Thf Price. 

They must .sell fur a gi'oss sum of money, unless any 
other consideration be specially authorized: for^ instance, a 
sale in consideration of a rent duuge(o) or annuity is 


(f) Stans V. Jackson^ 8 Sim. 217. 

(k) Clarks v. i?oya£ PaMfiicm Oo,^ 
4 Dtaw. 20. 

(0 * 1 ^/ V. Piaiee, 18 BcikT. 21. 
SM Vimafr, L. B. 5 C2i. Ap. 

j n <bw0MV** I* B. e % 
T. t. B 
18 Blh U8rU%NU( leMpNP «w 

(m) ^oct y. Jkwid, S9 BcaB 18lt 


but ,«• oa afilpMl, 8 D* O. F. 4 J. 
187. Bed, too, JCe^ ▼. 8 Bo O. 

J. B 8. 880 ; SMyv. {ImiIIn;a88B4iv. 
418 ; wlucm |ti|i4 mccl^igc was 
bjtboCoort. 

(«) JfrUm t, M Smv, 

iff ; r$ 1* B., 8 

670. 

(.pjKiwr^r. Shm, 8w* Pw., m 
*8.881. 
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i W ^ i«C9lliPg«e) selling nailer a genanil power 
'sale, may ailaw a part of i]» ptudiaae-mon^, of cooiye 
nol oKoeedang tlw aiaoW due on ihe secmity, to renuiin on 
WigW estate, provided that bo debits hiiQself in 
accoaint with -.the aiortgagor with the whole price, and the 
sale and mort^ptge are distinct transactions (q). ^tutory 
owners under (he Lands Clauses Consolidation Act were 




.errmeasly restricted to a sale for a gross sum, except where 
the vendor ^as seised in fee («') ; but under the Amend- 
ment Act, the land' may in any case be sold upon a chief 
rent (s). 


rnmmm 

They should use all reasonable diligence (<), as if the 
estate were their own, to obtain a fair price ; and, there- 
fore, should ascertain its value, even at the expense of a 
valuation (u), where circumstances seem to render such a 
course expedient ; but they are not, it is conceived, justified 
in agreeing to sell, at a price to be fixed by valuation, or in 
any other manner. The price, whatever means they may 
bike of ascertaining what it ought to be, must eventually 
determined by a free exorcise of their ovra judgment. 
Of course they are not justified in entering into an agree- 
ment with an intending purchaser, giving him a future 
ojit'nm to purchase at a fixi^d price (x). Although l>ound to 
sell by auction, they may, it seems, irithout special autho- 
rity, fix a reserved bidding ; and, after an ineffectual 
attempt to sell, buy in at that price (y) : but if they do so, 
and there is a delay in the re-sale, they may he held 
answerable for the loss sustained (2). In one case, instead 
of putting ijp tiie property again for sale, liberty was given 


{p) KM V. Skerydi, 10 Vos. 370, (u) See 5 Vee 680. 

881. , (^) Clay y, 5 De O. & S. 

( 4 ) Donyvi Hurrml, 1 De 6. A 768. 

J, 586: ly) Rt PeyUm't SaUment, 8 Jur. 

D. A « <}■ B. 97 . N. & 458 ; 80 B«av. 252 ; Bm v. 

(r) S«eto. 10 A 11. ’ Barnard, 28 B^t. 228 ; RotatfiM v. 

•^y 28 A 24 VIcA e; i05, «. 2. ilbdSsM*, 38.Be»y. 00. 

Otd r. Rod, 6 ICkdd. 488, 440 ;• (z) ▼. ToiruM, 6 Sin. 281 ; 

ait4 «M 10 Vw. OMS Sng- *!• fVy V, yi9[,,|t7.B»r. 144, wh«« 
ffhiqfir y. Mdyyt, % Xl» Or. W. $ 3. tliere wm bo |mTlom atteuiited «»le 
5U; 2 010. 810. by BvotlMi. 
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€%•& n. 
suit 


Contract by 
e€$tuis que 
inut: 

adoption of bj 
trustee. 


Trustee ought 
to promote 
competition 
ijetwesn 
bidden. 


Aangnee of 
insolvent 
selling below 
reserved price, 
could mium 
title. 


to ijie troatee to purchase at the resorved price, when i^t 
appeared to be the full value (a). A. oondirion, reserving a 
bidding, although it ntay, under the circumstaiftes of the 
case, subject the trustees to liability to their cetiuw qne 
trm(, will bind bidders at the sale (6). 

In cases where estates are vested in tnistees in trust to 
sell at the request of their cet^u is q w trust, the Usual cotirsc 
is, for such restuis que trust, who are the persons most 
interested in the matter, and who have the strongest motive 
for obtaining the highest possible price, to enter into a 
conditional contract of sale, and then to obtain the assent 
of the tnistees ; who, when they have satisfied themselves 
that the sum proposed to lie given for it is the value of the 
property, ought to sanction a sale which is beneficial for 
the persons for whom they are tnistees. And a trusUn* 
capriciously refusing to adopt a contract so entere«l int4i, 
has been fixed with the costs of a suit for removing him 
from the trusts (<•). 

If a trustee offers property for sale by private contract, 
and there are rival bid«lers fur it, he ought to promote com- 
petition between them ; but be is under no obligation to 
recede from his acceptance of an offer, ip order to entertain 
a higher bid. Where a trustee for sale of an estate, not 
readily saleable by action, with the consent of all his ctHtnis 
que. trust oflered it to a purchaser at a specified prici*, 
and liefore the ofter was unconditionally accepted, received 
a bid of a similar amount from another person, a sale to 
the person to whom he had first offered the estate was 
upheld (</). 

It has been held that the assignee of an intol^t under 
the 1 k 2 Viet. c. 110, selling by auction at a price brioW thc 
sum fixed by the creditors for a reserved bidding, 4 »uld 

(a) /tow Dtan, 32 Besv. 827. • 668, 

Xcuy'y, Ptniergnut, 2 Bmv. (<{) F.A 

415 . J. ' 4142 ; wmniUiig V. 4 ?. B. 2 ,Oiff'. 

(<•) PoMra « amw, 21<J. OoutdartUa-eua 



uak9 a good U%f -ifM to the 

<u'«KUt«^ iC 1& iwid ilnprop^^ his dismytiopuy 

IKMTflf Os). # . 

It.appesrB (/) that the hidings for an estate in 
Bankmi^c^ may be opened before conveyance, upon terms 
similar to tiiose on which biddings were, till recently fy), 
opened in Chancery (A) though the practice is disapproved 

oftS). 

As a general rule, fiduciary vendors, selling by auction, 
and using all proper precautions to effect an advantageous 
sale, incur no responsibility should the estate sell below 
its value ; and Equity will even help purchaser to his 
bargain (k). 

Under the Lands C. C. Act, 1845, statutory owners have no 
power to fix the price ; this must be determined either by a 
juiy, or arbitration, or valuation (/) : it is conceived how- 
ever that a company agitjcing witli a statutory oiraer to 
purchase at a certain price, is bound, if such price l)e subse- 
((uentiy ascertained, in maimer prescribed by the Act, to bo 
a fair value of the land («i). Where a satisfactory title 
cannot be made, the Company should go to a jury ; and they 
then got a price fixed which binds the fi'u/’ owner, whoever 
he may be (n). 

« 

Where real property is settled in the usual way, with a 
tenancy for life, and a discretionary power of sale in trustees 
and a trust for ro-investment of the puicbase-inoney in land, 


(f) Wriykt y. 6 Jur. 71 ; 

4 hssv. 512 1 mi *66 Sid^aUkim v* 

(/) Bz poirt/t 2 Moo. & 

A. t27 ; ptirU 1 Ba. A 

B« 209 ; ftxirU 12 Jitr» 995; 
1 Be a. 625. 

80A31 Viot a46« i|.«,a 
*1 (A) Ok XXL 
(i) Bug. 65. /n ft MaHin 
rou X. 


Ormsbift 2 MoL 446. 

{kVb Mftdii 440. 

{1) Sect. 9 ; vkie i»fra^ Ch. XIII. 
(m) See JIawhfB v. Eastern Counties 
A Ce„ 1 De O. M. AG. 737; effinned 
5 H. L. Oi^ 531 ; Potts v. Thames 
Co. 15 Jor. 1004. 

(») t. Xt* N* H’’. Co. 

3ICA J. i73.> 


Cliiip. If. 


OfiMndtsf 
biddiiigii in 
bankn^tcy. 


Fidaciary 
vendoni imt 
responidble 
for losB on 
aale by 
auction. 


Statutoiy 
oivners cannol 
fix price. 


Chsts of 

reinveatmt^nt 

oa ftal« by 

tniS(te3H to 

railway 

coaipaiiie5<, 

Ac. 
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it may be a <|uesliion wbetber the trustees could safely exoT' 
the jtower, the purpose of a sate under Ae La^/I 
0. Act, except under a special stipulaiioa that thg Oon^any 
shall bear the costs of re^investing the purehase-money/ in 
the same uray as if the sale had been made the tenant 
for life, under the statutory power (o) ; or with such an in- 
crease of purdiase-money as may be considered' an equiva- 
lent to the probable amoimt of such costs. 


Silebj 
cquitAm 
tenant for life 
under Lauda 
C. C. Aot 


An equitable tenant for life, though he can bind those in 
remainder, cannot by the 7th sect, of the Lands C. C. Act 1845, 
make a valid conveyance at law, without the concurrence of 
the 'trustees having the legal estate ( j>). 


By moaidpai Municipal Corporations, if not within the Municipal Cor- 
porations Act, have pi^inui facie tlie same powers of aliena- 
tion as a private individual, though this presumption may 
be rebutted by showing that they liold their lands upon 
trusts (q ) ; but under the Lands C. C. Act 1845 no Mimicipal 
Corporation can sell lapd m|uired by the promoters for 
cxtraoixlinary purposes, except with the consent of Uie 
Treasury (/*) ; the signature of the Secretary of the Com- 
inisaioners to a letter of conmmt is suflieient (a) ; lait no 
consent can be given in respect of land not specified in tlie 
memorial (f). 

Commit^ Committees of lunatics ought not to^ exerase statutorv 

of ImiAticvi* ^ * 

powers of sale without the consent of the Cliancellor {n), 

Aangnee Under the late Bankruptcy Law, if the assignee of a 

Ui^iHy^f. bankrupt, lx.4ng unauthorized by the creditors, bought in 

(o) See sect 80 . 

{p) Lippinwtt ▼. Smfth^ 29 L. J. 

Cb.520. 

(f) t, qf Jvon^ 29 

Be«v. 141 ; and eee 5 a e Wffl. IV. 
e. 74, a 94 ; SSd 0xM>i on Corpon^ 
iioa% p. 949 ; and |ie to 
elio s»lai and |i49dha#ea miaiilei|ial 
eor po fgt lonM, eee 2t"lrfeie. la 


(r) Beet IS of Aot ^ 

(«j Arnold At qf 

esdt 2S L d. 0t 774, Vv41. W. 

(0 

(«) Hft Wmbi 1 &. * IV, 809; 
/n r$ TVjrfor, 1 IK k 432 s mX 
fee 16 a 17 V|ot A 74, la. lU, 124, 
ISO, 1S7. ‘ 
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tlw ewbKte.lito wis, unless tiiey sobsequendy saaeidoned the chn). ii. 
step,4eem^ a pugehasor m his own aocoont («) ; sad in 
one’&se whene dw ss sigoees pot op tite estate in two lots, *** 

ima Tx>iigbt in bath without authonty^ and, mi a re-sale, re*iia«^oii« 
there waa a low upon lot A., but a gain upon lot B., tliey ddi^S^on 
were charged with the low, and were not allowed to set off 
the gain (y). The mere putting up a lease to sale by 
aKsignees, who had not taken poBsession, without describing Wbat » 
it as having belonged to the bankrupt, or as belonging to by 

themselves, did not fix them as assignees of the lease, if not . 

knocked down (z) ; md eontrdi if a sale was effected, and a 
deposit paid, although the contract subsequently w^ent off, 
unless, perhaps, it was clearly showm that it could not have 
been enforced (a) : but, of course, an actual assigniaent, if 
made within a imsonable time after the date of the l>ank- 
niptcy, was an acceptance ; and what was a reasonable time 
was a question for a juiy (6) : the assignees could not decline 
the property after having duly elected to take it (c). 


By section 145, of the Bankruptcy Act, of 1849, a lessor uaderthe 
was enabled in a summary way to compel the assignees 
either to elect to take the lease or to give up possession. 

This section was not repealed by the Act of 18G1, which 
provided that in every case of a lease, or an agi*eement for a 
lease, the assignees might elect t<j take the same, and to keep 
possession up to some quarter or half-yearly day, on which 
rent was made payable by the same lease or agreement, such 
day not l>eing more than six months from tlie adjudication 
of bankruptcy^ or upon such day to decline to take the 
same (r/). 


(ds) Ex jparU LewUtexpxrU BttxUmf 
1 CrL 4k J. 6a ft S55 1 Me parte 
(Judtdon^ 7 Jur> 384: j 01 3 IML 
D. ft De G. 302 : and see ExparU 
Sag. Appeiidix» Ko. IX ; 
£x parU Stitmetf 1 Mon. ft A* 81* 
(y) ExpofU LewUf 1 GL ft J. 69* 
(iB) 9*iir«ier v. 7 Eaifc, 

33 ^ 

(o) V. Ififton, Hoit'i N* 

P. C. 290. 


(6) Mavkky v. PaUtnien^ 7 Jur. 
K S. 1056. 

(r) Lawrence v. Knouiee^ 7 So. 381. 
id) 24 ft 25 Viet. c. 184, aa. 131, 
150, and aa to einUar proviaiona in 
earlier statutM, see 6 Geo. IV. c. 16, 
a. 75 ; 12 ft 13 Vlct. a 106, a 145 ; 
1 ft 2 Viet. e. 110k a50 ; 7 ^ s'Vief. 
e. 96, a. 12. See' now the Bankruptcy 
A<;t, 1869. 
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Ac* of 1809, th« iwwi^i, that 

hb hb» eoOeavoQtod to sell, or has iklufB jfomuiffa, or exer- 
t 7 1 ^ of ownership, may, fay yrxiting nnder his hand, 
MjwrlayA** dis el a im any property oi &ie bankrupt, nf Ydiatever tenure, 
whidh is burdened with onerous ooveiunta (e) ; but he must 
Btake his option within a period of not leas than twenty- 
>ight days after a receipt of a wtitten application from any 
person interested in the property, requirii^ him to decide 
nrhether he will disdaiiu or not (/) Where, however, tlie 
property consists of a leasehold interest, the trustee may 
not disclaim without learve of the Court (g), which may be 
given or withheld at discretion (A) ; and if for the purpose 
sf obtaining such leave an extension of time is required, 
spplication for it must be made before the twenty-eight 
lays have expired (/). 


Sdelqr* 

who iPfckoi a 
gifi t»f Uie 
price. 


Wheit* a mortgagee in {x>8seHsion agr^ to ftell a portion 
of the laud as a site for a hospital, and to give the price to 
the charity, so as in elTect to make a free gift of the land, it 
was held that the sale could not suppoi’ted, although Urn 
rice had been ascertained by valuation, and tlie moi*tgagC 43 
^liited himself with it in his account with Uic mort- 
I*' a case, it is to the vendor a interest to 
-wer the price as much as possible. 


Section 4. 

Am to geamt 
MUm VftIfttiBg 
ioonUnty 
Sdneitry 
irendoitt, 


(4.) A8 io yenemi ]Hp\nisT0l<]ttinyiomle»hyfiiUi<^hirif 

As a general rule, fiduciaiy vendors must show a market- 
able title — that is, a title which 'at all 'times and under all 





tMr 


circumstances may be forced on an unwilling purchaser (/) — 
(md are in all respects liable to a purchaser as if they were 


( 4 . » a 83 vki. tt n, •. 2 »} ai*. 68a 

tiA •»» ■» to the effect of die- (i) % Piiigtmt, 1 De G. ft 

1 ' Jr.ssa 

(/) (1) 8m Woddkffkm, 10 

b^awytoyBettee Ha S^MiAjiMMMawatoMtMeeMe 
! if L ‘ *" x* A» W ]i<|. 

<*!£( irVibeN, aV#' 18 RiatUS, . .MSf j g s yi fta. v. L.B. 

CQ &.parM 0 Ch. ’SCq.ffta 

« ^ 
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abHolutc and httoBfieial ownera (m) ; exc^ that they ordi- oi»p. ii. 
narily ent^ lih cWentthts for title hedde the covehant 
agaipat idehbih«riBiiBes (ft) : and tiieir HahHity extends to 
c<Kits in a snit for specific performance (o) ; they have, how- wdoMto. 
ever, a general right, except- in cases of fieglect (j?) or nlis- 
behavioor, to leCdver such costs from the estate of their 
beneficiaries. So, dajnages recovered from assignees in bank- 
ruptcy, upon a conitract for sale approved by the creditors, 
must be borne by the estate (q) ; but where a vendor resisted 
a suit for specific performance, and, after his bankruptcy* 
tJic resistance was' improperly continued by the assignee, 
the latter was nuule liable for the costs incurred since the 
bankruptcy (r). 

If one of two partners become bankmpt, the solvent Sale by 

* - , Bolvcnt or 

partner, in winding up the affaii-s of the paiincrship, has a sarviv% 
right to sell the partnership property to pay the partner- 
ship debts («). But this power is an authority personal to 
him in his capacity of partner, and which he may exercise in 
that capacity, but cannot transfer to another (f). So, on the 
death of a partner, in the absence of any special pi-ovision 
to the contrary in the articles, the surviving partner seems 
to l»o able to sell, and to make a good title to the real estate 
of the firm. 


Where an equitable fee is conveA’cd to trustees for sale, Thwtee of 

, T. 1 1 •. x estate 

the tnistec of the outstanding legal estate must convey it to must convey 

them without requiring the concurrence of their cestui qtie oT^t^ 

trust : but if he do more than merely so convoy, he 'will be esu^. 

responsible for any breach of trust which he may thus 

facilitate (u). 


Cm) Sag. WMU r. Pofiamhe, 11 
343 ; McDmuM ▼. 12 

Ves. 277. 

{n) Ss« HIQ on 'CriMiew, 239; 
Worley Ha. 530 ; vide 

i^CLXtt ^ 

(oY Edwards r. Brnme^i 0. Cdoji. 

# ko ; itm T. myern, 2 mXL 430. 

(p) fioe V. Cedey^ 15 Beat; 209, 


Cq) See Tamer v. Barvey, Jac. 
178. 

(r) Fomdl v. Ortatarex^ 33 Boat. 
845. 

{$) Fam^* BSnhury, Oowp, 445. 

(t) Fraeer t. JTeriAow, 2 K. A J.- 
501. ' 

(n) Angkt" r, Stanriard, 3 Myl, A 
K. 633, 637. 
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,lt u]>(»i strong groands, sod where irreparable 

is hkel^ to be snstained the parties interested, or 
a rteu' loreach of trust is about to he oomnuitiec^ that tlM 
CoQii will, by injunction, stc^ an intended sale by fidudaiy 
vendors (»). 

We may here remark, that if a pmeon, dthegr rightfully or 
wrongfully, assume to act as a trustee for sale, and in that 
character sign a receipt for purchase-money, he will be 
answerable for it, whether he himself receive it, or allow it 
to be received by a stranger (y). 

A mortgagee selling under a power of sale, and retaining 
the surplus purchase-money unproductive in consequence 
only of disputes between subsequent incumbrancers, is not 
cliaigeablc with interest on such surplus (s). The safest 
course to adopt in such a case would be to pay tbe money 
into Court under the Trustees' Relief Act. 

Although trustees for sale can seldom be advised, unless 
specially authorized, to run the risk of so doing, they will 
generally be allowed in their accoimts, any sums which, in 
the exercise of a Ixmd Jule discretion, and acting under com- 
petent advice, they may have paid in order to effect a sale : 
j as e.g. in satisfaction of a doubtful claim (a). 

A trustee for sale, being a solicitor, or even one of several 
trustees professionally employed by his oo-tinatees, (6), cannot, 
nor can the firm of which be is a partner, onleea expressly 
authorized by the trust instrument, dhaige hu ces6m» qva 
trust with any costs other than costs out of pocket: and the 
same rule applies as against auctioneem (e); aa^a ihoat- 

(«) ijlSs AejiarS! Wonlgoiwr^ (sj JfodiliiMi <r. 4 W. S, M. 

a ass r. siadim, 7 Ha > (a) J<ini fc iie t. .J g iy fti w iw S Ar. 

. J«r. H.a H.S.i7S. . 

1 Eq. a m (»> Awwiij** « z>* 

O. M7 ; Pmtt r, Pisrea, SS', Baanr. ,, (/^Jlkmghs % jlwUnaS Da Ct A 
$48.; ffmnemty 
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gigee ia oofisidtt^ to He Ik Hrot^ for tlte mor%a||OF witHin 
the etriag^^^ ^e rale (d). But an* auetioineer or a 
broker, who is a Mortgagee, may, it seems, deduct lus eom- 
missioh if he seHs Under the direction of the Court (e). A 
trustee may, before he accepts the trust, stipulate for a 
remuneration for his services : but there must be no undue 
pr^Dsure on liis part, and any bargain of this sort is dis- 
couraged b^ the Court (/). 

(3.) Aa to pwnJtaaes hy trvMeea. 

Trustees are not justified in investing trust money in 
the purchase of real estate, unless specially authorized so to 
do by the instrument creating the trust (jr) : nor Avill the 
Court compel them to exercise a mere discretionary power 
of so investing (h ) : but, where the power is so worded as 
to be equivalent to a trust to invest upon a specified re({uest 
beii^ made, they are bound to act upon it, although the result 
may be — as in the case of a purchase of leaseholds — ^to benefit 
the requisitionist at the expense of other ceatuis que tnvat (;), 
and although the trustees so purchasing are bound, as 
Iwtween themselves and the vendor, to enter into the ordinary 
covenants to pay the rent and perfonn the covenants in 
the lease. • Of course^ trustees empowered to invest in the 
purchase of real estate could not, as a general rule (A:), safely 
buy leaseholds, unless the power expressly authorized this 
particulai' mode of investment. It may not be useless to 
remark that the 4 & 3 Will. IV. c. 29, autlmiizing investments 
in Ireland under trusts to invest in England, &c., and Lord 
St. Leonard’s Act, 22 A 23 Viet. c. 33, authorizing a trustee, 
unless expuesaly forbidden, to invest any trust fond on real 


((Q CImrit, 3 3 ; 

3 Bq. B. 127 ; KMmm r. Booth, 11 
Be»y. 278. 

(e) AmoU v. Oorntr 2 fb. 281. 

448 . 

(g) Boot <4 iriiM4«{wa v. N«n3S§t, 
1 Vent 484 ; Hill on Itosteea, 873. 
(t) Lot V. Yo/omg, 2 T. fc 0. C. C. 

(t) Btandtok v. iiUsmAam, 8 


Beav. 322 ; Cadogan v. Loird 2 
Br. 227. 

(k) But see, as to renewable Iiiah 
leasebolds, Madeod y. Annettey^ 16 
Bear. 600 ; as to the powera of cor- 
porationa or Wniteee holding fonda in 
trust for any public or charitable 
purpoae to Invest ott real seourity, lee 
now 33 ft 34 Viot. o* 34. 
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Ai^ part of (ho fJiiHed itppljr only 

ih ithmshnente by tray of seMity, uid do 1U4 extowl (o 
pvmdiaseB. 

^ i 

A tarust to invest in tiic purchase of laiid^ to be settled to- 
the same uses as the settled estates, does not aathoriAj an 
expenditure upon substantial improvements Now, 

trustees, who arc in jxjssession, are empowered by ** Umj 
I mprovement of Land Act, IKG-t” (n), to apidy fw and cany 
out, in accordance with the provisions orthe Act, the several 
improvements mentionetl in the !Hh section, such as drainage, 
irrigation, planting, and the like. 


When* tnisk'cs under a will arc directed to invest in the 
purchase of land “ with all convenient speed,” twelve month.s 
from the to.stator’s death will l»c decmc<l, as between the 
parties Iwneficiall y interestisl, a reasonable time within which 
k> make the investment (<>) : hut, as lictween the tnistce and 
lis cenfuin qiw />W, the former, unless imperatively n*quircd 
M> to do by the terms of the trust, is not Imimd to make, and 
would not be justified in making the purchase until a finvour- 
able opportunity occurs. 


Wlierc a testator devised e.state A, conditionally upon his 
executors buying and “ completing (he purchase of" estate 
B, (which in that event w'os to go along with A,) within a 
specified period ; but in case the executors " should not be 
able,” within tliat time to purchase B, then estate A was to 
go in another specified direction, and the executors, altbongh 
“ able,” neglectcil to purchase B within the qiedfied period, 
it wae held that A descended’to the heir at law M undisposed 
of ; and that the remedy (if any) of the deviaeeiaairas against 
the exi^utois personally (p). » 


g) S««t. SA Koto the provWon 
ta A*^ tM <1 Bot ostebd 
«• 8M«ii*A «ijl MB MiM irut 6 
Jttr* jr. ft, *a8A' 

S («ii> 

O. 207 ; Dmt. *« uAv. M3 ; 


IV JVSnnMm’* ftiflbV gUMenttl*- B. 

S. cat. fit TM* Ch. 
xnt ■ X ' 

«< 1 tS. 

(p) TXpfoUn V. Vpidhn, 7 Boat. SP ; 
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nrnvumm 

Whm «fwjw>w«ed io diooeo ^rmi cimp. ii. 

ik0 €S<mrt inll bcji. intqrfere . 
wiili a bandjhih exerciBe of their discretion upon the gipund 
that the result may be to vtury the relative rights of their 
eestim qm trust (q). * 

,l|rherc atock is sold for the purpose of investing the App«rtkin- 
producc in land, the tenant for life is <‘ntjtlc<l to nn allowance on 

in the nature of an apportionment of the curroht half-year's 
dividend (r). * 


In exercising the power or trust, any special directions in iMrections 
the trust instrument as to the peculiar mode or natuic of i^,Ltrument to 
the investment, must of course he strictly followed. ^ foUowcd. 


As a general rule, ti-usiees for investment could not, iiow far 
unless specially authori7x?<l so to do, safoly buy subject to 
special conditions restrictive of a purchasers primd fade 
right to a marketable title or the usual evidence of title ; 
nor accept a title not strictly marketable (s) ; but this must 
1>e understood merely as a rule for the general guidance of 
trustees, and it does not follow that a trustee purchasing a 
substantially safeholding, but not strictly marketable, title, 
is neceasarily guilty of a breach of trust. In fac^t such pur- 
chases are constantly salhctionetl by the Court of Chancerj’^ (f ), 
whenever special circumstances exist which render the 
acquisition of the specific property a inattei' of importance to 
the trust. If, for instance, there is an estate already in 


ilie two propiftriiev Above referred to 
A 9 A and B were in Caot undivided 
moietioA of one eiilate. 

{q) See MmU V. Lman, 20 Beav. 
260 ; 7 De^H. A G, 34% 351. 

(r) Lord y» Somers. 

viOe, 23 L. J., Ch. 646. • 

(«) See now 37 A 83 Viol, a 78, s* 1, 
eubeJftuUaff 40 year# for 60 year# 
a# a aufBicieat root pi tlU#k Soe aUo 
Sect#. 2 A 3a#totheiK>weref tf!tt#tee# 
to pu»hA#e wittiottt eaobding the 
epidioatioii of the rules prewsiibed by 
the Actb 


(t) lie SheffieU dr R. R. 6b., 1 
Sm. A G., Api^endix IV. ; and see jBjs 
parte 19 L. T. 310. In Ex, 

parU iht Trustees of f/tudfey New 
Chfpel, V.-G. K 2athaune, 1855, 
the Court in direotw an inquiry pa 
to title directed that ” in making such 
inquiiy, E. M. of Aa, shall be con< 
sidered to have been j^isod for an 
estate in fee simple of the said pmt of 
land at the date of hj# wilLand at tlie 
time of faillt death, which death 
occurred ^ 1820 ; but see Jlfeyriff- 
ZfTfce, 34 Beav. 58. 
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aad small adjacent <»* ad^txmnng property, 

niiidi Imb been or is likely to beocune a nnisaaoe, comes into 

ibe market, the Court will generally sanction the purchase 
such a property under a title very &r J&om marketable. 
So too in buying a large estate the Court does not reject a 
property, desirable as a whole, merely because some incon- 
siderable portions, not essei^al i^m local pomtibB or other 
causes to the due enjoyment of the residue, are held under 
short or otherwise objectionable titiies. On the otiier hand, 
tbe want of a safeh6lding title to a ve^ minute acreage 
may be a reason for rejecting the purchase of a large estate. 
The greater the importance of the .specific land to the rest of 
the property, the greater is the reason for buying it with 
almost any title if the rest of the estate is already in settle- 
ment ; and the greater is the reason for rejecting the pur- 
duise in toto if the entire property is proposed to be taken. 
Trustees who have done of their own discretion that which 
the Court, if applied to, would itself have sanctioned, would, 
no doubt, be protected ; but considering the exigencies of 
modem practice it seems desirable, in preparing wills and 
settlements, to give trustees for investment an express dis- 
cretionaiy power to buy with less than a marketable title. 
It may, however, be observed that exc^t under cpecial 
. circumstances, such as those above referred to, even sndi a 
power could not be acted on with perfect safety, and that 
"^the tendency of recent decisions and the recent practice 
of the Court, is towards an increased rather than a 
diminished particularity in investigatii^ tities. 
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CHAPTER in. Chap. iiL 

THE RELATIVE DUTIES OF VENDORS AND PURCHASERS PRIOR 
TO THE SALE. 

1. As to disdosure or concealvient of defects^ hwwmhraTices, 

Jkc.f hy vendor, 

2. As to oonvfnendatory and other simitar stutements hy 
vendor, 

3. As to disclosure or (umcealment of advantayes by pur- 
dutser, 

4. As to depredalory remarks or cmiduct hy purchaser. 


We nmy next advert to some general rules as to the relative Prelii^ary 

noirotiAtioiui * 

duties of intending vendors and purchasers before entering rulU to be 
into an agreement for sale : they relate to — obiorvod m. 

1st. The disclosure or concealment of defects, incum. 
branch, &c., by a vendor : 

2ndly. Commendatory and other similar statements by a 
vendor : 


3rdly. The disclosure or concealment of advantages by a 
purchaser : 

4thly. Dgpreciatoiy remarks or conduct by a purchaser. 

Section 1. 
As to dis- ‘ 

( 1 .) to the dMdoawre orooncealment of defecta, vnomir 

brances, <fec., by a vendor. defMta, 

incumbrances, 

Defects in an estate may be either ‘patent , — that is, such as 
may be discovered by ordinaiy vigilance on the part of a ^^**^?**^ 
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(^. tilk «f f$ «fw ibot.patU over tlio 

(tt), tnr t^OTipwns state ; or latent, — ■ 

i|NKt is, si)i^ M tilve greatest irovild not enable 

liim to diswvor; e.g. the existenoe o{ d^Ssets in a Rhip’in 
bottom when sold afloat (d ) : it is held that a vendor is noi 
bound to point out jmtent defecta (e.) ^ ■ 


riutmaanot But he must not, either during a treaty for, or wliilc 
intending a sale, endeavour to conceal a defect, oato divert 
ti.31 from ^ purchaser's attention firoiu it : in neiUier case, if proved, 
can he enforce the agreerrtont in E(]uity (/) : luid in the first 
(as where a vendor, about to sell a house, purposely plasten>d 
and papered over a defect in the main wall (g), ) the purchaser 
may recover his deposit at Law : and this, although the*c^i;pte 
be sold “ with all faults" (h ) : and where there was a contract, 
for a lease of “ a uewl^’-built house,” to contain covohaiits on 
the part of the lessee to repair, and the lessee entered into 
possession, and shortly aftt'rwards discovered that the house 
was defectively built, Specific performance was ndt«enforQE'd 
Latantdercoia. against him ; partly l>ecsuse some of the defects were latent ; 

and partly becau'>e, in eveiy contract of this sort, there is an 
implied undertaking on the part of the lessor to deliver the 
house in complete tenantable repair (i). Of oonnH, if the 
defccta are patent, and the purchaser, having notice of them, 
takes possession, he cannot resist the vendoi^s suit far Specific 
performance ik). « 


Gmc cil -vendor 
Belling by 
ngeiilniid 


But at Law, where the plaintiff, knowing that ajnuiaancc 
existed which rendered his house unfit for a residence 


(a) OUJIM or BMdtt v. Jbmnd, B 

V«aB0& 


(4) ffrant r. Munt, Ckx^. 17T ; 
itinfe* V. Sari Cadogan, 10 C. & 501. 
(r> $i«. 03a 

(iQ SW Jfem V. MoUtm, 1 Fw. 

jBag.it ' 

(/) art w atrattoa, 

itSUc.(S / W 

Yon. m. 


($r) 4YMat781 

<A) ) 9 dMel(l«r ir. 8 Onmp. 

506 ; ta Tl li fe i f, S Cbmp. 

156v ^ 

(Q 80 Benv. 

mt 6 «i 198* But nee 

v. irnmOti*. M T*C. 141, 

fit 0 l 2 tr€a 

(4) CM % JfNntt, 1 9nr. It. S. 

WW. ‘ V'- 



ptmc'SJU^ ira^iaB to 0$ 

«uiployed aii «ge^^^.cUqN»e dT iii^jMHitiAientioaiiig to ci^ Uh 
Kim iKet naidmiw^idii^^l^ agent, upon tieing acAwd by ^ ' 

inteudod kaaee u^e&dr there were fmy objeOtion to the 
houae, re|>lied tbait there was not; a majority of the Court 
‘ held, that this was no defence to an action for breach of the defoot. 
agreipmeut to tahe the house (Q ; inasmuch as the plaintiff 
mad& no fidse r^rMentation, and the agent, although he , 
made one, did not know it to be false. But this decudon, 
from whTdi Lord ‘Alnnger at the time dissented, can nq 
longer be regarded as an authority (m). In a later case in 
the House of Lords, one of the Law Lords laid it down that 
if a vendor, iawate of a serious nuisance affecting bis property, 
entrusts sale to an agent who is ignorant of it, and who, 

Off being asked a purchaser, innocently denies its existence, 
the contract ought to be avoided (it). 

* In a suit for specific performance, the decision in Coriii- Of vendor 
font V. Foioke, would doubtless have been in favour of the 
; ^d, in fact, a vendor cannot, although the estate be 
sold subject to all faults (o), rcly on the aid of a Court of 
K<|uity, if he omit to disclose a latent defect which the pur- 
chaser Jias no means of asceiiainiiig (j>) : although the rule 
woiild%eem to be otherwise at Law, in the absence of fraud, 
if »the sale be “with all faults’" (g) : and it has been bold 
that«tn^aii action upon the contract, the representation of 
the agentiiif made in the ordinarj" course of business (r)^ 
is the i-epresentation of the principal ; but in an action on 
IhetrOase for: the misrepi'osentation or conceabnent 

must be pr9V^ egain^t the principal (s ) ; but if the latter 
^ knowingly refer the purchaser to an ignorant agent (Q, or 
knowingly allow him to remain under a delusion as to a 

(1) €hni/0> t* M. a W. Camp. 164, 160 ; v, GarnU, 

858. ^ , $ B. a C. 920^; PUMwj v. Dotcaon^ 

(ft) S«a 8 Q.B. 4 T«uit. 779*; Fryman v. 

(in error) 884 6 B. a Ad. 797; v. Ftdkn^ 

(a) NaHi/md AcAoiijrf V. 6 , 

2 Macq. 108,145. ‘ ' (r)See CbfowMMi v. Aidant ^ 0, L. 

(e)Sug.fc /: , B.7?a ^ 

(l») See Xwxif v. /omo, 7 BA 410 ; \|) ftr i;iom 1 H. L C. 

OZeiAiOtt, 80 119. 615. , , „ 

(q) See AfoUktJit v. 8 <0 T. 3 Q. B. 76. 
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IIELITIVK BUT1K6 OF VENBOBS AND 

utKttailil fitoi {«)-~lbr imy be fi itUenoe whidi is a« 

. eloquent Its wonb^-lbu ‘will Ite equivalent to misreiH‘e> 
aentation. hi a leoent oase at lAw(a^, it was h(^d thid; tbe 
paeeive enqnieeoenoe of the seller in se3f-deoq>tion of 
the buyer did not mtiUe the latter to avdd the omitract ; 
and it was laid down by one of the ju<%es. that a vendor 
is under no legal obligaticm to infwiu the purdiaser that he 
is under a mbtake, not induced by the act of the ven- 
dor (y). But these dicta, however applicable ‘to' the par- 
ticular case, seraa to be too wide as a general stateni^it of 
the law. Many cases may be put in which mere passive 
acquiescence by a vendor in the 'self-decqdicHi of the 
punduuser, may render him as liable in Equity to have the 
contract rescinded, as if the mistake were originally due to 
his own contrivance ; nor does it seem material, so&r as the 
principle on which the relief is granted is concerned, that 
the purchaser might, with reas<»utble care or inquiiy, have 
disabused his mind of the false impression; though the 
want of i^per caution may be evidence to sltow tiiat the 
vendor was not under the belief that the purdwser was 
deceived. 

But a vendor is not lx>und, even in Equity, to state that 
the property has been recently valued at a sum grei^y less 
than the* intended purchase-money ; or that the tenant has 
' complained of the rent as being excessive (e); or on the sale 
or lease of a mine, that he has himself woiked it, but 
has abandoned the working as unioufitable, where. the 
intending purchaser or lessee has bad the opportunity of 
examination (a). 

As to incumbiances and defects ,in title ; — A vendor, so 

(«) See IfiU ▼. (Tray, I SHmA 454; the enbjeet^metter of mle, or opo* 

; nlii^ ae aii 

CWliy 5^ e4. |i. 592. and the oo^e»a1mefft of tntfiiiejo «ir« 

<a} Ii.Bs6Q.Bl ' rmnrtatici i i a y j pw l a l atiy 

597. . ehafoohnv ^ oondilloii i See Story 

<F> It. It 697, , AiOotfao <m CcllltnM^ ^ 

dlithMiioii 'vdiidi he* tbeeto dtam 4) iMoB To ji h ir sd wv 4 Bo Q, 4 
, between tboeoBMOl^^ of vB. 4^ 469. 

ditsiiautMieee aBiel|^ «l|pf inlne of (a) Bhywood V. 95 Bear^ 
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&r M hill jiti-irnd fade liabiJity in this reject is not n€iga- Owp. iil 
lived OT restpetod hy the ietms of the ^traet, mnet 
pt^uce to the «il mch doeipiaite of title in his 

possession (b) <nr poirn' as aae neeessaiy, in order to deduee 
a inarketahle title for the iiwial or stipulated poiod; and 
must inform him of all material facts not apparent there* 
on (c). Whether a purchaser, where a good sixty — or now 
forty — years* title (d) is shown, can, as a matter of ri^t, 
unless prediuded by condition, claim to inspect earlier 
title-deeds than those abstracted, is doubtftil ; but the 
better opinion seems to be, tliat as they clearly constitute 
a part of the title, he is entitled to inspect them, tliough 
perhaps at his own expense (e). The vendor, however, need 
not direct attention to defects, &c., apparent on the title 
deeds (/), nor to any matter of which the purchaser -has 
actual or implied notice; for instance, upon the sale of On sale of 
h^aseholds (y), the stringent or unusual character of the *^*“***®*^ 
covenants need not be mentioned; as notice of the lease 
is notice of its contents. Thus, where property was 
♦Inscribed mex’ely as held by the vendor as assignee 6f a 
lease, the purch^r was pivcluded from objecting to the 
title on die ground that the lease contained restrictive 
covenants (&). The notice, however, must be explicit ; and 
a condition that no requisition shall be made in respect 
of a specified underlease, or any other underlease prior to 
a certain date, has been held not to preclude a requisition 
in respect of such a prior underlease, which w’as wdthin 
the vendor’s knowledge, but not specifically noticed in the 
contract (i) : but a reasonable opportunity of inspection 
shuulil be allowed the purchaser (k). 


(6) 1 Jum. C bjr & 68. 

(e) Cooper, &12 ; end see Gthwn t* 
D E9U, 2 a €, 0. 542; Sag. 245. 

(d) See now 87 A 88 VkA. c, 78, 
sect h 

(e) Parr ZosKprow^ 4 fosw. 170 ; 
and see Sng. I07« 

(y) HaU T. SvM, U Ym. 426 1 
Peiw V. CMmitd, 4 Yp k a 884 ; 
Walter y, Maunde^ 1 Jnc, k W. 181 ; 


Smidi y, Oapron^ 7 Ha. 189 ; Vig~ 
noUe$ y. Sowen, 12 Ir. £q. 194 ; Leme 
V. Jhndf 18 Bear, 85; WHirakam 
v.ZtVesey, 18 Beav. 206,209. See there 
the diitinotion between an i^greement 
to sell and ^ igmeraent to nnderlet 
(h) (7ror«e>torv.(rrem, 5 Jur.N.S.117« 
(t) Mdwardi y, L. E. 1 

Bq. 88. 

(h) Brmidk V. JfhrtoKv V.*C. B., 8 
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J!^!',ii t or a^y airbifioa to ^vect %ttiMit|iip<i and if tUe 

lin i wj l^ w i i a .infigdku^ Wiaf(nmedbjUiopiin:]iia86r4;(f)i^<^^ 

ISm!^ and tho lease contain covenants vribieb^ Wll> deleat that 
object, mere sUenoe will in Eqtdty he equivalent to mure-, 
presentation (m) ; xmlees indeed the purchaser entms into 
^e contract after having actually examined the lease (n). 
But even misrepresentation, if unintentional, will not ^ve 
the purchaser’a right of action, after conveyance, if the sale 
be “with all faults” (o); and the purduuer may, even 
although the case be one of fmud, waive his remedy by 
continuing, after discovering the fraud, to deal witii the 
property as owner Q>). 

Lew^bow And it may Ijo doubted whether tho above rule as to 
farnotiM. in the case of a lease (general as are the terms in 

which it is laid down ‘(<;) ), w'ould, if the question arose in a 
suit for specific perfonnance, be held to apply so as to afiect 
the purchaser with notice of any matter in a lease which is 
not^'in its nature incidental to suclr an instrument : whether, 
for instance, such implied notice, although extending to 
imusual covenants on the sale of the term, would also extend 
to a clause of pre-emption contmned in a lease, upon tlie 
sale of the reversion (r) ; or would extend to fix him with 
notice of collateral facte, affecting the title and stated in 
such covenants (s). 

(t) See Van v. Cor/>e, 3 MyL & K. being notioa bae been nenied too far ; 

989, ST7 ; aad the judgment In Pop* and one NMkurpi v. Hatgatt, 1 Coll, 
r. Oatland, 4 Y. ft C. 401, 402, and 903 ; and /%gA< T. mtrtan, 8 MyL ft 

caaoB cited ; and aeo liathxmb v. K. 2S2 ; bob in l%no0«i v. Jhwrn, 

PhUKp*, 0 Jar. N. S. 363. IS Ir. Ib|. 194t 6 paOW In the leaae 

(m) Flight r. JtarUm, 3 MyL ft K. for tba tnaiit to cot tbubor waa held 

93S; a|||^caMacitod.niprd,p.M.n («). tofaS witbiA Ow nlf, soa 197, and 

{n)Vorleg v. Clattring, 29 Bear. Y. <L 907. And 

94, , aenbBtbiraatobo* fbrnnttoe of a 

Y. GantU, 9 B. ft C. OSS. lease is aeHep Of" tta eontmto 'aa 
Y. Pftaifi^ 1 Ad. ft Utmmumfiat a(9i| 

3i40, Ob. Xtr««al.4iitot wwvNynoant 

oaae of <! l i»fi » y y, iMy. I*. B. 9 
(4 III w '*«WV » * Cb*Ap, dW# . ' ^ j 

le 817, ^t«to9toa m til ». ItaadKen, 

opinion flut 4be 4 8i »»HH » *3 * tisto ^ ‘.m 
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It is eoiiiceiy«d;i :<3u§ the purdbate of an estate in fih^ ttt 
poesession, tlnae &ets only are’ eq tint material :aa to ****•*• 
ren^r that ^Bsdhwxre oIbHgatoty up<m the vendor, which 

his powdr to ^Ve to' the porchaser that which he has ^ tttk 
contracted for; and that, if he buy subject to a known 
ri^, oircumstaiiod} which increase the mere amount risk 
need not, in ' general, be stated : for instance, it has been 
held that the grantor of a personal annuity, or his agents, 
although bound to give honest answers to all relevant ques- 
tions put by the intended grantee, need not ’voluntarily 
disclose thq fact of his being already under large pecuniary 
liabilities (Q ; for it may be presumed that a person; who is 
obliged to raise money by granting annuities, is more or 
less involved : but where the consideration for the annuity 0 “ pnwiiMe 

, , , - of iwenion 

18 a revereumarjf interest belonging to the purchaser, the 
grantor is. bound, in Equity, to communicate to the pur- 
chaser the unhealthy state of the proposed ceetui que vie («). 


Ho if a vendor were to describe the property as let upon Ddurivo 
lease under certain specified covenants, beneficial to .the 
leversion, but which he knew could not be enforced, this 
would probably be considered delusive (x). 

The mere preparation of an annuity deed by the grantor’s 
solicitor does not place him in any confidential relation 
towards the grantee, even although no other solicitor be 
employed in the transaction (y). 


A solicitor, however, is liable, at Law (s) and in Ecjuity (a), 
who by hit mmrepresentation induces a person to purchase 
his client’s estate with a defective title. 


And now by a recent statute (&), any seller or molteagor. His l»uiity 

' under ^ ft 

m M. (a)AnuA T. Biteot, 1 Ves. a #6 ; 28 "WA o, 86. 

72. sad see 6 Yes. 193 ; Bmdi* v. Stuart, 

<«) JlMdiS 1 Soik ft tZi. 2^; (Ma v. Watttm, 

J 70 ■ ‘ 8 Bear. 427 ; bat see sbo fgUty. 


(»)mUy:Wfio^%Pa.m. WM, U H, W. See* to 

(y) Adamtoa t. Adet 2 Awa & M. bo n ae c tie il Mwwa h , WAtoim v. 

, (sISag. 6. - (»)i»'»l« Y|H.«.86,a24 

TOU le ^ 
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or hia solieitor or agent» who coneeala any settlement, deed, 
wll}« or other ihstmment inaierial to the title, or any incum- 
firom the purchaser (e), or who falsifies any pedigree^ 
on which the title does or may depend, in order to induce 
him to accept the title, with intent to defraud, is guilty of 
misdemeanour, and also liable to an action for damages, at 
the suit of the puix^haser or mortgagee ; but no prosecution 
is to be commenced without the sanction of the Attorney- 
General, or, if that office be vacant, of the Solicitor-General. 


We may also, in connection with the above head, olwrve, 
that a purchaser suspecting that a third person has a claim 
on the estate, should (i/), in “tho presence of witnesses (who 
may take notes of wliat passes) (e), iiupurc of him whether 
such be the fact, and the amount of the claim ; at the same 
time stating his owti intern tion to purchase (/) : and if sudi 
person deny the existence of tlie claim, or assert that it is 
ooniined to a special sum, he will, in Equity, l>e Ixiund by 
his denial or assertion (/y) : but, although bound to answ'cr 
truly, if at all, a mortgagee, it would appear, may decline to 
answer, unless the intending purchaser offer to redeem 
him (ft). But it has been more recently held, that where 
property cannot Ixj obtained, without a particular person 
saying whether he claims it or not, it is not sufficient that 
\ he should hold his tongue, but he must state expressly 

/ whether he claims or not (i)- 

/ 

Inquivy and So, if the interest contiactc^d for be merely equitable, the 
pmhM of purchaser should iiKjuire of the trustees in whom it is vested 
Steief*** whether there are any and what incumbrances ; and, on 
completion, should give them notice of the sale ; and where 

(e) The word ** mortgagee » in- (^) Pearmn v, Mor^n^ 2 Bro, C. 
ndrertaaily emitted in the statute ; C. 888 ; and we 8 Tea. 188, and 
aee aow^S a 24 Vlct. o. 88, a. 8. 3 Vea. a K IIL 

{(Q Sag. 7 } JlMtwn V, Mode$, 2 (A) fikte ifijHffifM; 2 Y. a 

¥6111.881. 

(a) jphe % 8 T. B. 748 (j) Me PHmmn, 8 8. 899, 

^ Burrme^ T. 2 Camp. 112 1 ^ jrhere the ilnmger ww riaited with 

*'*Wood T. Cooper, i Cm^ k E. 848. ^oets. 


Inqa!i7 
should be 
made of 
suppoeed 
adTerae 
claimant. 
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an interest held under a derivative trust, is purchased, the ClMip. HI. 
inquiry and notice should be made of, and given to, the _ 

trustees of the original trust, if the property remains under ^ 
their control (Jc) ; and, though not absolutely necessary, it is 
desirable that in every case the notice should be formal (Z). 

Such inquiry and notice are advisable for the sake as well 
of avoiding litigation with future, as of discovering the 
existence of present, incumbrancei^s ; but on the purchase Priority* 
of an equitable estate in land, no priority is obtained 
thereby (m). 


The trustees will lie liable in Ecjuity if they give false Troatee liable 
infonnation, either fraudulently, or merely through forget- information, 
fulness (n). 


In every case the puichaser of a legacy should inquire Purdbaaeof 
whether it is free from all claims and demands in respect of Court, 

tlie testators estate (<>) ; an<l, where the fund is in Court, 
the assignee should obtain a stoj) order, but this will not 
give him priority over an incumbrancer, wlio has already 
given notice of his charge to the tnisteos ( 2 >). The mort- 
gagee of an undivided share of a fund in Cuui*t, who has 
obtained a stop order on the fund, has jiriority over a sub- 
sequent incuinbmnceV >vho obtains a stop order over the 
share, after it has been carried over to a separate 
account (q). 


(2.) Ah to commemlittoi*)/ and other similar statements Section % 
hjj a vend(r}\ 

mendatory 

It may be laid down, os a general rule, that mere expics- BUtemenu 

sions of praise or affirmations of value, such as, that an 

estate, sold as a renewable leasehold, is “ nearly equal to bound by 

mm puff, 

’ k 

(1) Bddgt V. Beadon^ Ij. R. 3 Eq. F. & Jo. 518 ; Enrry v. Oot^rey, 2 

664. SooZec V. 2 a Jo* 531. Jo. aH«l. ^ 

(2) Llojfd V. JEkmks^ JU E.,8 Ch. Ap. (o) Noble v. Brett, 24 Beav. 429. 

448, ovemilmg ia effect Mrown'e {p) Liveeey v^Hardkiff, 23 Beav, 

Truetif L. B. 5 Kq. 88* ^ 141 ; Day v. Daj^ l He ,G. & Jo. 144. 

(?») Vide infrdt Oh. XV, p. 2. See and cooridef DeaHe v. ffail, 3 

(a) Burrtnpee v. Loch, 10 Vos. 470* Buss. 1. 

See loo Slim v. Oroucher, 1 Do 0. (q) Lister v. Tidd^ L. B. 4 Eq. 462, 
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KKum timm W axd 


1^ 1 ^ (r); 1ih«t land, in &et inqpeifbotfy tratered, is 

* friBtt WM nonly ri^ nnUieir-iaeadow Isad^ (»); or that a 
^^liottae of mean ehaiaeier is "a dedbrabla nald^Dce for a 

fiooily of disiinetion” (<) ; will not, Ikowever ol^eotionable 
they may be in point of morality, rendw the oontract 
voidable in Equity by the purchaser ; aUhongh their ten- 
dency would doubtfess be to induqKne the Oouii to enforce 
specific petformanoe at the suit of the vendor. Hius, where 
the lessor of a quarry stated that tfie IhnertMie in it was 

• fit for the London market,” (an expresuon restricted in the 
trade for lime of the best quality,) imd it was in tact of a 
very inferior description, it was held that this, though a 
mere pufiing statement on his^ part, was a bar to a decree 
for specific performance («). So an untrue statement by a 
vendor, (though made in ignorance,) that the house which 
he was Selling was not damp, was held fatal in Eqxiity (x). 
But in each of these cases there was an actual mis-statement 
of facts : so also there was in the "water-meadow” case, the 
decision in which would probably not now be followed. 


And the rule, perhaps, extends to any statement by a 

to a rintoto - vendor, which is e(|uivalent to a mere expression of his own 
nMOBft of laota. ••vv i •^••1 

^ opinion, and docs nqjt amount to m aasertton of an mde- 

pendent and ascertainable fact : sudbi as, a statement on the 

sale of an advowson, that an avoidance is “ likely to occur 

^OOD ” (y) ; or on the sale of renewable leasehdds, that tl>e 

fiine payable is “small" (z): if a purchaser (dmose to rely 

on the vendor's opinion as to 'what is a small fine, or a 

probability of speedy avoidance, he does BO«t his peril. 


^ where the purchaser is aware that the vendor’s lauda- 
miidbm to tory statements are in &ct untrue, and yet into the 


(») IMm V. Bmnt, 14 Vsa. 111. 

T. Bin. IS, ad 

gse i s, ' ‘ 

DQ Mfitlmititt %, JPuBoiu 8 UdH 

»!' 

JERSisdir a 8 d, n a. 

sea. |S*i M toljjieMnv* 

BBHHIiiVv wlDCW^V^DHHHB A t wiiiiMiy 


f* f 

^Molaliv* slaMMDl fiom nfaniiN. 
■totallM t sad tot AsStor M to aii#> 

rmumts fiiiBwi Ijik 9dtV. a>e, k till. 

3CVUljS|]W»ii,v , 

^ I* T, 

m, 

fttolfv. iPtottoiiaSlIir. 704 
^(i) Aalto r.AwM, 14 Vto. 144 
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coniracfc, the OMaiiqi a» wtere 0iMp.iiL 

property yn» dabbed aa stasding on *'a ^e voii 
of anthncite odi^ ” and it ynn within tite purchaser's 
knowledge tlmt it had been worked, and was almost 
exhausted 

And in the sbong case of the vendor of an annuity Whatmb* 
staiting that the grantor (then in prison for debt and in- 
solvent) “ was a man of large property,” he was hdid not •? aeBon, 
liable to an action of deceit at Law (&) : but this would 
probably not be followed at the present day. 

But, in Equity, where on the .sale of a life intere.st, the ^Meot in 
particulars described the tijnant for life as a very healthy “f 

gentleman aged forty-eight, who.se life 'was insurable, and aa to life 
an insurance was guaranteed at five guineas ffr cent., and 
it turned out that the vendors had recently insui-ed the life 
at a rate less than five guineas per cent., but exceeding the 
rate usually charged on healthy lives, their bill for .specific 
peiformance was dismissed with costs, although the purchaser 
admitted that he kneAv five guineas to be more than the 
usual premium (e). 

So on a sale of property in lease, a reference to the ABtooove- 
existence of covenants beneficial to the reversion, but which, 
to the vendor’s Jcnowledge, caimot be enforeed, would pro- 
bably be held to be deceptive (d). So, on a sale of a rever- ^ 

sion in property, subject, to an annuity, a condition that a diwge. 
recital in a former deed which stated that the annuity, — 
described merely as " a life annuity,” — had not been claiiued 
for twenty-one yews, should be evidence of its having deter- 
mined, wlmroas, in fact,, the annuity was for four lives, and 
'was charged' merely on the reversion, and 'was therefore not 
claimable duri^ the period referred to, was held to be unfiur, 
and void (s). , , 

(•) CUty V. (kMm, M Bimr. 41«. (d) FUnt r. nTwMi, • Ha. «SI. 

(i) DtMti V. 1 Qtark H. P. («) rJf9c$, B !>• Gf. It A 

C.7B. 0.108. 

(«j Awaley T. omt, iron, klfk • C V ' 





nsu^vK mtm or yKKJDoau and 

Jjad a fiifae aftal^acatk by A ye^tdm, an independent 

._: &etr-^ ibat the paropeorty has been gained by a sunreyor 

* q)ecified sum,— -will, if relied on by thp porchaaer (/), 
mmble him to avoid tbe contract at Iaw and in Equity (g ) ; 
Offar far and might, perhaps, sustain an action at Law (h ) : but a 
vendor is not liable to such acUon for tlie false assertion that 
a third person has oifeix‘d a specified sum for the estate (<). 
His statement, however, Umt he “ will guarantee” a specilieil 
income to arise from the property, althDugh^nqt amounting 
to a contract, would, it ap{)ear8, if made fmdulentiy, support 
an action for the tort (k). 


The two former of the three cases last referred to seem to 
be distinguishable ; for a purchaser might naturally consider 
the opinion of a surveyor to indicate sometlting like the 
market value of the property, although he might l»e suppostsl 
to attach little importance to the bare offer by an individual, 
possibly matle hastily, and soon repented of; though cer- 
tainly, in the cite<l case, the purchaser seems to have Iteen 
directly influenced by the mis-statement : and such a mis- 
statement woidd proljably l>e a defence to a suit for sp<*cific 
performance. 


Poidu^ And a &lse statement that a specified rent is paid for the 
’ \ premises (f), has l»een hold to subject the vendor to an action 

J at Law, although the purchaser did not rely on his statement, 
but made inquiries of other persons; who, it is presumerl, 
also deceived him. Nor, m a case of fraud, is the action 
necessarily barred by the fact of his having paid the 
purchase-money in a suit for specific petfonnauoe (m). 


StnafwvlMa 

UaUefar 


And the same liability is incurred % a stranger, who. 


(/) PmeUr. JSdmmai,nB 0 itb, 11. 

14A „ ‘ (q S««. 3t 1 Balk'* Abr. »», 

ff) Aisfon T. AiMer, 8 Adc. 9S6 ; lA 
kwB r.Mwgti, 1 Ton. 407 ; Aft-' (() CMutri y,;Saim, S BL A B. 
A F. 2S2;i*ar. 470. j 

vUgty. ^ Iil m nti'6 Ba**. IBS ; Sag, (t) AiMtF'W SUtir, Lord Wtgm. 
I; BfanAtV. 1118-f Mi?-ikW7 *. Aenena 8 B, jk 

198 ; V. S Dm At W*L O. t. ftOr, 8 Q. Ib OS. 

' ' (d) 678. 
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even firom mme firt^ing to deceive^ although ciu^. iii. 

without any vioir to gain, makes a fUbe repretontotiou to . 
a purchaser as to the value or rent of the property: nor is 
it material that the sale is by auction instead of private 
contract (t?). Lord St. Leonards says (o), citing Sir W. Grant, 

In cases of this nature it will be sufficient to show, 1st, that 
the fact as represented is false ; 2ndly, that the person 
making the representation had knowledge of a fact contrary 
to it'* (;>). The rule is more broadly laid down by Mansfield, 

0. J., who says, that ** it signifies nothing whether a man 

represents a thing tod)e different from what he knows it to 

1)6, or whether he makes a representation which he does not 

know at the time to \)e tnie or false, if in point of fact it 

tunis out to l»e false** (q) : and the lK*tter opinion seems to 

l>e, that, in order to sustain an action at^ Law, it is sufficient 

to show actual fcaud ; consisting in either an assertion, (with There must 

or without motive,) of what the pai'ty knows to be false (r), fraud . temdle. 

or a communication, for a deceitful or fi*audulent puipose of • 

that whicli is in fact false, and which, although lie may not 

know it to be fake, he i(}»iesents him.'^elf as knowing to be 

true (s). 


And it has l)een recently held at Law, that where a man, 
by his words or conduct, wilfully causes another to believe 
in the existence of a certain state of things, and induces him 
to act on that belief, sd as to alter his previous position, 
the former is concluded from averring against the latter a 
different state of things as existing at the same time (/). 


(n) Barditiy.S^*nh,2Cttr,AK,046, 

(o) Sag. 4. 

(/>) Burrma v. Zodt, 10 Ves. 470 ; 
Lakey. j9rN<<aii,8DeG.M.&0. 440. 

(^) Sekmdi/r v. Utaih^ $ Camp. 
506 ; and see 1 C. 546; 8 

VesL A B. Ill, and Pmeofe v. Mcrgan^ 
2 Bro. C. C. 868* 

(r) See Losd Campbell’s Judgment 
in WUds V. Oikm, 1 H. L. 0. 638, 
and oases cited n. (s) j Watmm 
V. PouUanf 15 J^nr* 1111, Bxoh. 

(i) See ildcmioA v. Jarvis, 4 Bing, 
66 ; ra$ley v, ^Vernon, 8 T* B* 51 ; 


and 2 Smith’s L. G. 71 ^ Oatco^nt*$ 
caact cited Doi%l. 632 ; Powell y. 
BdmundSf 12 East, 6, 11 ; FoHer v. 
Charles^ 6 mng. 896 1 v. 

Bi'&wn, 8 Bing. 33 ; PolhiU v. Wal- 
ter, 3 B. & Ad. 114 ; SArewsbury v. 
Elmmt, 2 Man. A G. 475 ; Freeman 
V. Cooke, 6 Dow. A L. 187 ; Taylor 
V. AAM, 11 B1 & W. 401 ; Svan* v. 
BdmondSf 18 0. B. 786 ; kitlne v, 
Manibood, 15 C. B* 781. 

(!) Pickard V. Setm, 6 Ad. A £. 
469, 474. See, too^ SAi^lkerd v. Oil- 
le^ipie, L. E. 5 E^* 293» 
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§, pM^ to «Bto» into Hm oontnot, 
OtoCkmrt will ootapel him to mnkn^lioQd bin muanpreaento^ 
tom to the best of his ability {«} : and nondnet which is 
calculated to induce a false belief as to the actual &cts, may, 
if relied on, amotmt to a fraudulent misretnesentatioii, even 
though there may have been no intention to deceive ; as e.g. 
where, on full information beix^ required, doGoments, which 
are known to be insufficient, are fumished as containing 
itC*). 


^Diiatiiitet of 

BtAnnfBjmmA 
boln vxitli^. 


A reprosentation that a man is able to answer an ol»]iga' 
tion is not binding unless in writing {y\ 


oo^tanortia 


Where either of, the parties to the contract has procuml 
the other to enter into it by means of a misrepn^sontation 
or concealment, which a ( Virt of Etjuity considia*« to l>e 
actually fraudulent, (2) it will not mei’ely decline to enforces 
but will even rescinel, the contract («), unless, it seems, the 


(11) Pulrford \, Riehards, 17 Beav. 

95, 

(a;) CoA^beare t. Sew Brnniwidc, 
R, Oo^ 1 De G. F. a Jo, 576. 
Ntm Bnmmffklc^ R, Co, v. Mn^- 
^aidge^ 1 Drew. & Suul 363, which 
aee M to what ooDcealment or aml»* 
g qi ty will amount to mssrepreBeata- 
Hon, 

(ir) 9 Geo. IT. c. 14, a. 6 : see Hom- 
U>ek r, Ferguuan^ 7 Ad. A EL 86 ; 
Swann r, PkUiip», 8 Ad. k EL 457 ; 
JDmm T. SkMdkr, 6 Bing. K. 0* 
84 XiSpfwentatioiiu of the credH of 
n am, bj a partner) ; and eee JSemjpk 
Pkd^ 1 Each. 74 ; 16 L. J« 
H« 8. ^7 ; and see now 19 & 20 
Vktjev 97, a 3. 

|o what food is siiffioieiit to 
mfikp ^ laisiteeaae of the Courts 
iso Armitot cJHton, L, E, U JBi|. 

*,c!h. ^ npj 
ti& a. l$Llii h })[»t i ort JhMUoa 3mm 
4 m« 


for a psrsoti to avaO htmself of the 
legal advantages whicli he ban 
obtained** by his i&iiri|aeseiiiati<m or 
ooncealment 

(a) See Turner v. Burmg, Jao. 
169; Bdwardu v, Af'As»v« Coop, 
soli Berrjf y, Armiekadt 2 Ke. 221 ; 
XoMllT./fidKe Y,lbO. 46; SuOn- 
bank V, /hntfep, 556 ; AUwoad 

y, StnaU, 6 a A F, 282, 895, 444 ; 

y. IPMek, 2 Y. 4 C. C. (*. 
542; WUde r. Mioa, I H. L. C. 
605, 685 ; BefpM v, Sprg(s^ 8 Ha. 

222; lDea]fs4a460;iW»^ 

T. Rkkardet 17 BaiMrs 95 ; Jenmng$ 
y.Bmptoa,17Betor.284; 5Daa 
114 U U ; 

Barttfrt Tv Msmi 6 Ba a ll 4 a. 
SSi 1 iAl4W«a to t Oiufa i w r 

iVM a 

ja.mi4ftoa«toapka<(i». r. 

s<a, 

iwm* ip«. aaaii. It. 14 xq. 

•anM4Ii.a4to.4lf.118, « 
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party ilie ]l4artfn^OM»^tkte made auv.ni. 

good (b) i aod, ia' « attii by a pawhaaer, 'urill direct b« 

deposit to tetonied, and dedare a lien ibr it on the 
prop^ity (c}«: Imt it cannot award damages by way of com- 
pensation to the pltintiff under its general jurisdiction (d) : 
nor does Lord' Cairns’ Act, 21 & 22 Viet., c. 27, apply to 
a case where the suit is not for the specific performance, but 
for the rescission of the contract ; but it is conceived that 
under the Supreme Court of Judicature Act, 1873, when 
such Act comes into operation, not only may the contract be 
rescinded on the ground of misrepresentation, but in an 
appropriate case damages also may be awarded by way of 
compensation to the plaintifi'. 

s 

A voidable contract may Iw sot up l)y a subsequent con- 
iirmation, or even by mere waiver or abandonment of the be set up. 
right to rescind it (e ) ; but the continuation must l>e clear, 
amounting, in fact, to a new contract by reference to the 
tt‘rins of the original conti'act, when such original con- 
inict ia tainted with actual fraud (/). But in the absence 
of fraud, the Court will not entertain a suit for the delivery 
and cancellation of the conti’act, except perhaps in cases 
where to allow it to remain in the defendant s possession 
might prejudice the plaintiff's title ((/). 

¥ 

If the vendor procure payment of a deposit fix>m the pur- 
cliaser, by means of a false and fraudulent representation as 
to the state of the property, he may, it seems, be convicted 
of obtaining money by false pretences (It), 

(h) RawtinM y. 9 De 0 . & AUmod v. SmaUy 6 Cl. & F. 424, 432 ; 

Jo. 304. Flint V. Tfooc^ 9 Ha. 618. 

(e) Tommot y. JMtmtf M «iipr4. (/) De Mowlmoreney y. DevereuXt 

(d) See €fwWm y. 8kme, 14 Tea. 7 CL & F. 225, 230, vide euprd, p. 49 
128; aiid3(itiM5iityy#/oii«i^ 1 tf (v) Onihne t. (Men, 2 H. ft M* 

C. 1 * 354 ; and aft) the V. C.’s remaiks cm 

(g)B 0 $ Me%aiUim »,9 P.Wm y. Stone, U Vm, 1 ^ 8 . 

290 f CAsiteiilehi r. Immm, 2 ymu {h) Beg. y. ^ Jur. K. S* 

S. 125^ Mmt y. ieiged, 12 VaL 355^ 596, etta of i&ongigoe ; Btg^ y, 

Boeke y. (fBfiem, 1 ]^ft B* 258; #. 827% 

Cafli|)5c2l y. Flimin^% \ Aft A ^ ^ « 


Vendor's 
liability for 

money on 
false pre- 
tenoes. 
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MtwHonby 

Ajmblio 

cmapaii/. 


Timocakt 
mkrepmeii* 
fcatioii hiadu 
in e<|tiity. 


Sect 3. 

Astoocni- 
oealment &c., 
by pmrnhiieer. 
He need not 
diichiee con- 
oenled nd: 
vantages, 


muiwm mmm or vmmm and 

“ ' m 

The tame rnks as to fidse or dee^ttive ^atoiiMmto, 

•iM ajj^oabltf to a eoatoact bdbweeii indi^doals, have an 
equal application to a coatoaci between an iiidividual and a 
puldic con)i>any. If a person has been induced to take 
shares in a company by means of a fraud, which is in p<mt 
law the fraud of tire company, he may repudiate the 
tdiares as Itetwecn Itimself and the company, thougli os 
regaixls cmlitors he will still, rmder tlie present systeui of 
winding up. iHf liable to l)e placed on the list of contribu- 
tories (i). The right, however, to l)o relieved of shares on 
the ground of inisivpresentation in ttie prospectus, may l»e 
lost by slight delay or ac(|uiescence (!•). 

And in Eejuity a misn'prcsentation, although mailo in iw- 
fect good faith, if mmle in order to induce others to act upon 
it, or under circunmtanctw in which the party making it may 
reasonably supjwse that it will l»e acted on, jirimii fnrir 
binds the party making it, as lietwcen himself and tlmse 
w’hom he has thus misled (/). 

(3). As to concadment ami disclosure of advantayes hy the 

jmixhaser. 

A purchaser need not disclcww any fact, unknown to the 
vendor, svhich increases the value of the property itself ; e.y., 
the existence of a mine («*) ; or the existence of negotiations 
for an advantageous sale of part of a inoitgagod estate, sup- 
posed to lx; a short security, upon the purchase by the first 
mortgagee of a previous charge for less than its nominal 
value (n). Wliere, however, tire owners of a colliery cntcrtsl 
into a contract with an adjoining landowner, for the purchase 

(t) Omtral R. Oo. tf VeMZuda T. 9 Sq. SM (ft). 

KUA.U B. 2 E. a Ir. 99 ; Jb (Q Wmt t. Jomi, 1 Sba ; K. B. 
JCmW Bintr Mining Co, L. B. 2 Cli. 20ff, 208;aUk«()Wv. A9AiM^lK.a 
apk eOi, 609 ; Bom t. EtMa Invett- 3. 748. ^ 

wn(a>^L.B.8Ei].122|L.BiS(3i. (•) f Bfa Cl. 0. 420; Jae. 178: 

Ap. I /HtufmetU Co,, na and ooaaMw xm haid‘a,|e*able 

jrdr4rfr*MMil<.B.10Xq.503; <* tlw tw a a a w iWd toadaMlii Matt. 

{k) Btgmgm Bnropean Cm- o.xiil. 44. 

IM(§, a>^L.jE|k7 Sq. 1|1: \ <•) 402. 

T. (ImM II tw'qf 
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pvAcsiifflsa} tmm to sale. 

* 

of his estate without cBselomiig Hib fac^ of whi^ he was Cha|i. m. 
ignorant, that they had without authority got a oonriderable 
quantity of coal fma under it, the Court in a suit by the 
purchasers infused to enforce the contract, although there 
was no proof of undervalue ; and, in a suit by the landowner, 
held that he was entitled to the value of the coals got from 
under his land (o) ; and the case was attempted to be distin- 
guished from those which we have just been considering on 
this ground, viz., that where a person, having committed a 
serious trespass on his neighbour s land, proposes to buy it 
so as to screen himself from the consequence of his own 
wrongful act, the proposal which he makes is not a simple 
proposal for the purchase of the property, but involves a 
buying up of rights which the owner lias acquired against 
liim, and of which the owner is not aware ( p ) ; but whether 
the distinction rests on any solid ground seeiiis doubtful. 

But anything, even a mere word, which tends to misleal But must not 
tlu^ vendor upon such a point, will deprive tlie purchaser of venli^ 
tli<^ assistance of a Court of Eejuity (<j ) ; and would, it is 
conceived, lie a frauil, avoiding tin? contract at Law, at the 
election of* tlic vendor. 


And a pureShaser is bound, in Equity, to disclose any fact, Nor conceal 
, 1 -1 1 1 • 1 . • ^ . -1 increasing 

unknown to the vendor, which increases his nit crest in tlic vendor’s 

property ; e.g., the actual (>*), or imminent (s) death of a prior 

life tenant : and the same rule has prevailed at Law, upon 

the sale of a life poU<y (t). 


(4f). Ab to dejnwiatmi/ remarks, ^c,, by the pm'chjaser. 


Section 4. 


Aa to de< 

A punshaser who has misrepresented the property to a preciatoiy 
third person desirous of purchasing it, cannot enforce the 

Their effect 


In Equity ; 

(o) PhiUtps T. Hmfmy, B. 6 (contract re&hided) ; and see Davies 

Oh* Ap. 770 ; seA qumre, v. Cooper, € Myl. A 0. 270* 

ip) See Lord Hatherley’s judg- (t) JBUard v. imd llandaff, I Ba. & 
meat, p. 779. B. 241. 

{q) Jao. 178* W) Jome JCeene, 2 Moo, k R, 

(r) Turner v. Haney, Jao. 169 848. 
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Biunvs hvwm of Tximoits, etc. 


diikllL 


Midat iMr, 


Kla«A^ of 
title bj 
stnuiger. 


AipreoMiiit 
whiiy net t6 
bid egefaet, 
]c«d. 


£ffecl of 

wiittm 

egfoenieiiloB 

jiedlmittHy 

B^gotistloiie. 


ooitiarMtliE. («•): 80,«it lAir«Td)m« {mrdnaer, by hif) 
ftetOBMiBis in ihelale mom, ]««F«bted «/lSkeA from bi4<ling, 
the sale was hefd voidable by the vend^ («). 

• 

A pordiaser, however,' is not liable to an a^on at Inw 
for having depreciated to the vendor thct.«value of th^ pro- 
perty, or its chance of sale (y) : norwillan action lie against 
a stranger for preventing a sale by giving notice ^ his daiin 
upon the estate, unless it be ^own that such notice was 
-given maliciously (e) : and, in any ease, in order to support 
an action for slander of title, the plaintiff most prove Jktltte- 
hood, WidiW, <ind (tjKcial damage (a). K the defendant 
acted howl fide, the action cannot be maintained, although a 
man of sound sense and a knowledge of business would not 
have uttered the slander (/>).. 


It appears that an agn-einent Itetween two persons, not to 
bid against each other at an auction, is legal ; and*fonus a 
valuable consideration for an agreement giving to tlu* party 
with<lrawing his opp>sition at Uie auction a right of pix>- 
emption over other property (c) ; and such an agreement ha.s 
been held vali<l, where the sale was made by order of the 
Court {d). 

S * 

It may be remarked, that, when a written agreement 
between the parties has once been signed* all previous 
representations, unless fraudulent (e), become immate- 
rial (/) ; except for the purpose of defence in BSquity (y), or 
of rebutting a defence, and so maintaining ^te written 
contract. 


(«) SoKord T. Hoji-in* 2 Atk. 
871; jSuatton V. ZmCct, S Atk. sIs, 886. 

(s) FhOct V. Abraham, 3 Bro. A 
B. 116 ; and Me Maton r, Armitage, * 
UVM.S 8 . 

^ Varmmr. JCofo, 12 Bail, 688} 
SMjeHA 

* (lil llU IfrifnMW V. JU Jln tta, 4 
lEmr.-tNEII Mtlmhp t, Siptr, 9 

ar. » J9th,mt nutohm r. 

ppakwtaotjliiib 


(a) Aieak^ MmA 4 Ezoh. 821 ; we 
T. Ihiiiwd; 8 Hni A K, 217. 
(8) FSt V. Z l SweiWi , 1 M. AR 688. 
<«) A%t V. JRwia 1 CoO. 248. 
^ MttkmfltMMi, 4 FwiS. 8. 
12M. 



CHAPTER IV. 


C9iiqp.IV. 


^ to PABTICULABS AlTD C 0 NDITI 0 K 8 OF SALE. 


1. OemriAmaijten 7'elati‘ng to iiarticvilat'&M'nd comlitiom, 
and their con^ruction. 

2. Preparation and contents of particvlan). 

S. As'to conditions. 

4. As to wfutt speeitd conditiom are generally requisite 
in various specified cases. 

5. (general remarks on speckd comlitions. 

(1.) Partk.’ULABS and conditions of sale, if intended to 
exclude the purchaser from tliat to which he would other- 
wise be entitled, must be expressed in tenns most clear and 
unambiguous (ft ) ; if there be any chance of reasonable 
doubt or misapprehension as to their meaning, the con- 
stiuction will l>e in his favour (h). And the same principle 
of construction, as regai’ds (questions of title, applies as well 
i*} private contracts for sale and puiuhase, settled on behalf 
of both pai-tios, as to ordinary conditions for sale by auction, 
which, of CoursCi are settled exclusively on behalf of the 
vendor (c^. 

JBut general expressions may not, it seems, be so i*ead by^ 
a purchaser as to make them contravene a well known rule 
of law, or universal custom, if they be capable of bearing a 


(a) S^mtm v« 1 T* 4 €. C. 

a 490. 

<5) 8. C. ; ib, 

6S1 1 Seakm v. 9 OolL 0. C. 

SmM Vs SUk^ 14 Jw. 981; €hi>mm r« 
ITi&ofi, 95 BMt4 999; Brmfb % 
iiprtom,$ Jur. N. a 1198 ; Jsdboa 


V. Whitekiad, 28 Beav. 154 ; 8wti$* 
land V. Dearde^^ 29 Bear. 480 . 

(c) Jlkoitt V. Ibbetwn, 4 Be O. 
H a G. 787 ; Bnfhdiejf t. ffope, 1 Jar; 
N. R 804 ; and M as io vagae ooiidi- 
tioos, v O&b0l99»t 2 Bne. 391 ; 
Ghmr^Mmrn, 8 Jar. N. a 580 . 


Seet^m 1 . 


Doubtful 

particalaie, 

conditioiui, 

and contraoto 

construed 

strictly 

against 

vendor. 


*^But not 80 as 
to contravene 
rule of law or 
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CliiilklV* 


vniirmil 

tmloiii* 


And may bind 
purchaser 
whose atten- 
tion is 
directed to 
their objec- 
tionahle 
diaracter*^ 


Vendw’f 
undertakings 
in^ strktlj 
constraed 


Cannot be 
affected by 
verbal da< 
clantions : 


’ PARTICUIABS AKD^CONDITIOKS. 

# 

modified meKQing ; «s vriiere the particulars statcxl that the 
fines a manor about to be sold 'were arbitrar}^ it was, in 
the oponions of Lords CnmjMl and no misde- 

scription, -when it iras shown that (the fines ten alienation 
being arbitrary,) those on tlic admission of a widow to fn'C- 
bench wore coitain ; inasmuch as such latter fines uorr are 
arbitrar}' {tl). 

* a 

Anti contliiions such as would not, under o^naiy circum- 
stances, 1 m? enforced in Eejuitj^ may bind a ^uixSiascr if his 
attention l>o diuwn to their objectionable nature before he 
buys ; as where, upon a sale under catching conditions as to 
title, he intpiired, whether a good and marketable title 
could lie nmtle ^ ” an<l the auctioneer and vendors solicitor 
refiLscd to insert any such statement in the contract, but said 
that a gocnl title could be made tinder the cjciafing eondiflonH^ 
the purchaser was held to his l»argain (i) 

Any undi*i*taking on the i)art of tlie vendor will, it is con- 
ceived, as a geneml rule, Ik? construed strictly in favour of 
the pui*chasi»r ; in fact, when*, in an agreement for a twenty- 
one yeais;’ leas<* of a house in Higldniry" Place, it was stij>u- 
lated, that theix* should l>e a “ covenant hy lessor for ipiiet 
enjoyment by the tenant, an<l not to let any of the land 
near Highbury Place, for the pui-pose of making and bin ning 
bricks,” it was held by V-t’ Wigram, that the lessor must 
show his title to bind the a/ljoining land by such a covenant 
during the i)roposed tenii ; although it appeared, on the face 
of the agreement, that the lease was to be gianted under a 
‘power contained in a will (/) : but this decision was 
i-everscd by Lord Cottenham {g). 

As a general rule, the particulars and conditions cannot be 
contradicted, explained, or added to, by any verbal dcdaiu- 
tions at the time of sale (A)i evidence of radi deehunations ^ 

(<l> 8 CL a F. ; (/) Bm, 12 Jtv. m 

{g) s. a, 12 Jar. ros. 

Mpkr. 11S| (k) 1 laa * W. 880; Sag 15; 

4BlW*80a dSmi,15Tei.681;ttiid 



Ill 


pa'bticolars'aitd conditions. 

♦ 

is inaJmtejible at Law on fiehalf of either plaintiff or de- 
fendant (i), and in Equity on behalf of the plaintiff ; even 
although 'tbc defendant (the purchaser) have agreed in 
to abide by tl^q conditions and declarations at the sale (k) ; 
but in Equity such evidence is admissible for the purposes 
of defence (i). 

And the same rules apply between the original pui-chaser 
at a sale, and his sub-purdiaser ('»i). 

When the auc^oneer has, at the sale, made verbal decla- 
rations at variance with the pai*ticulai-s, &c., a purchaser 
would scorn to be under this disadvantage ; viz., that if the 
(/ourt were clearly satisfied that he heard and umlei-stood 
the effect of the verbal declarations, he probably would not 
obtain n decree for specific peifoniiance the varia- 

tions, siipiK)sing them to Ixj to his prejudice (n ) ; nor, on the 
other hand, could ho enforce specific peiforinance nut/t the 
variations, supposing them to bo in his favour : a jmrehaser 
buying under such circumstances, should have the requisite 
alterations made in the printed particulai-s or conditions 
before the agreement is signed by himself and the vendor : 
although, in cases where the vendor is selling under a power 
or ti*u.st, this might occasionally give rise to questions with 
the parties beneficially interested. 

But any paiiicular personal information given to the pur- 
chaser, as to incumbrances, or the title, or even declarations 


mo Manner v. Jiachf 6 Ha. 443 ; Oom 
V. Lord 5 B. & Ad. ; 2 

N. & M. 28. 

(t) See Gunnii v. Erhart^ 1 H. Bl, 
289 ; Grtaveti v. Aildhi, 3 Camp. 426 ; 
Ford V. YateSi 2 Mann, A G. 649 ; 
Kiim V. Biakt, 18 H. A W. 614, 617 ; 
vide infr% Ch. XVII. | Powdl v. 
Edmmd$i 12 Bast, 6, 

{h) ffiggineon v. Ch^p 15 Vea. 
521 ; Jenkinson ▼. Pepiftp tii^ 15 Vea. 
521 ; Ctawei v. I Ves. A 

B. 524 ; iV« T. aufftofip laV.C. K. 
R.352. BntBrnSiMi^ndY.IhmUjfp 


29 Beav. 430, where evidence of these 
declarations appears to have been im- 
properly admitted on behalf of the 
plaintiff. 

(l) Sicaisland v. Dearsky, 29 Beav. 
430. 

(m) Shelton v. Ltvius, 2 Cr, & J. 
411. 

(a) GttnnU Erhart, suprd. ; see 
Pemher v. 1 Bro. C. C. 52 ; 

infrdp Ch. XVIII^; QyihU v. 
yamde, 8 Mer. 53 ; Wbodwcfrd v. MUlevp 
2 Coll 279 ; 16 j FareftrotAcr v. 

QUnonp 1 De. G. k Jo. 662. 
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rations at 
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m. 



AUrntfon 
of oo|ik«» and 

oopj ilgned. 


Sale^wllli. 
out raerve ; 




AltX) OOKDmOKS. 

« «if«llM3i jpowli tD{jr 12)9 «o»(ikiM«, n»j Iw pvm in evidtoioe 
% if«Bdor or {luixdtaoerAii «d«f«M0 iii « «aik tw iiq>edlie per- 
fimniiiioo aooording to the peitieolatB, |s& ; hut, ae a general 
lule, do not seem to be admiasiUlo on bdlialf of t|ie plaintiff (o). 
But in one caae Drhere a house uraa deseribed in the partioular 
as in the occupation of an insurance oampmj under a lease, 
parol evidence was admitted on behalf ot the plaintiff to show 
that prior to the sale the defendant, the pnrdhaser, was in- 
formed that the lease was granted not to tijp company, but 
to trustees for them (p). * * „ 

Wheie an alteration was made in the printed particidaia, 
and the altered copies were first produced in the auction-room 
on the morning of sale, and the auctioneer, having read and 
sold by an altered copy, ina<lvertentiy signed agreements 
indorsed on unaltered copies, it was held, that a purchaser 
could not enforce specific performance according to the par- 
ticulars as originally published , althon^^ it did not appeal* 
that he had heanl the auctiuno(.>r read the altered copy, or had 
any knowkslge of tlie alteration (q) 

# 

A recent statute (r) has made it unlawful, in eveiy case 
where a sale is stated to lie without reserve, for the vendor to 
employ a person to bid at the sale, ch* for the auctioneer to 
take knowingly any bidding from such person. Prior to this 
enactment if the sale was stated to be made "without reserve,” 
the employment of a bidder to protect the estate (»), or any 
private arrangement equivalent to a reserved bidding (f), 
would have vitiateil the sale in Equity :'but it was generally 
considered that where the sale was not «Kpicady made "with- 
out reserve,” a single bidder was allownUe in Equity to pre- 
vent a sale at an undervalue. But in a late case (u), the 
validity of this practice, and the authoiily m which it was 
anppoeed to rest, were botii qucationcd. A0 JjPfr, after a 

M II Tm. (38 ) 1 Tm. a &' isa 

m JMMktr T. aamh ID* (0 -iWi leBwv.ll 1 

. 1 Cfli. 

^ ^ Ml «Me Ok 
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'St'" ^ 

comiderable fitietuation of tibe atithbriiies, tbe doctrind was Chap. iv. 
caiidcd still further than in Equity; and in the absence of _ 

a stij^ation, expr^y reserving the rights the employm^t 
of a single » puffer would have vitiated the i^e (x). The 
recent statute has put an end to this conflict between the 
rules of Law and Equity ; and h^ provided that the par- 
ticulars or conditions of sale by auction of any land shall 
state whether such land will be sold without reserve, or " 
subject to a reserved price, or whether a right to bid is 
reseiwed (y). The omission of such a statement from the 
particulars or conditions is not provided for, but it is 
conceived that in such a case the sale would be treated as 
Without I’eserve. 

The provisions of the Act, it will be obseiwed, are ex- 
pj essed in the alternative ; but it seems that on the same sale, 
not only may a I'eserved price be fixed, but a right of 
bidding may be also reserved (s). Where however the sale 
is made *^subject to k reserved bidding,'' a person cannot be 
employed to bid up to the reserved price, unless the right to 
{\o so is expressly stipulated for (a). 

A person not a party, but consenting to the sale, may Ki^htsof 
be bound by statements in the conditions or particulars 
derogating from his rights over other pi-opeiiy (6). 


(2). As to the •preparation and contents of the particulars. Section 2. 

The particulars should fairly and accurately (e) describe the 
estate: if, although grammatically coirect, they ai’e so obscure 
as to be likely to deceive an ordinary purchaser, the sale will dear. 


(x) See ^ Thmxtt ffainu, 15 
M. a W. 871, 872, and MoHimer y. 

tvprdf where Lord CrMiworth 
tre^ the role aa well tetUed ; and 
vid€ ivfrd, Gh. V. & 5 ; and oaaes 
there cited $ and 80 Sl 81 Viet* Ci 48, 
lect. 4. 

(v) 30 a 81 Viet. c. 48, sect 5, and 
VOL. I. 


aee as to **land*' the interpretation 
dauae. 

(z) QiUiak v. GUUaUf L. B., 9 Eq. 
60. 

(a) OtUiaU v« GiUkU^ M suprd, 

(h) Wbody.iftff}/«y;llAd.4bE.84. 
(e) See (khferkff v. IFtBiaeM^ 1 
VcaJ. 210, 818. 



^ )^y|^ iff, (il); !• it wifiwieW for them 

. ia#i^ |oaA lo teD wiAi is not «e^MS|3r 4wlf»^ omitting a 

r it deal ibat is true, and leavinig the puthaaor to aacertain 
exigteDoe of any eiror or ondsncni bat they should de* 
scribe eveiything wliich it k material £xr him to know in 
order to judge of the nature or value of the property (e): 
and the vendor, before he sells, b bound to make himself 
acquainted with its peculiarities and inridenta (/)> so fiur as 
may he necessary in order to avmd aeriona terror in the 
description : and a plan if referred to in aid of the description 
should bo perfectly accurate; thus where the sale plan 
showiNl what was an apparent, but not the real boundary 
of the property, and a personal intpection by the purchaser 
tailed to correct the misapprchenrion eatued by the plan, 
the vendor’s bill for specific performance was dismkned (g). 
On the sale of a partial interest, any subetanlial (h) variation 
from the description wUl, at Law as in Equity, render the 
contract voidable (i). 


^ proper office of the pariicul|ra to dcsciibe the 
itsta subject-matter of the contract, and of the conditions to state 

the terms on which it is sold (J) ; and the omission from the 
particular of some fact which ought to have been stated 
there will not necessarily >>e remedied by a statement of it, 
however explicit, in the conditions ; unless of course it can lx> 
shown that the purchaser’s attention was expressly directed 
to it Thus, where a printed particular described the pro- 
perty as an immediate absolute roversion falling into 
possession on the death of a lady aged 70, and it appeared 

Taj^ V. Martindale, 1 T. 4 C. Dre. 4S0. * 

C. C. t(i6 ; Sj/monM v. Jam**, ib. 490 ; {g) Jknng V. AMMoet L. B. S Ok 

JfwitS OaOer, 3 J. 4 Xi. 493 ; Ap, 1. *. 

^waUkaUl v. JDmriUg, S9 Bear. 480 ; (4) SoitAhmtft T. BrnmU^i OMpp. 

wri» huiimI vahu^ tee tomuk$ v. 140; m4 ia HtpShf, f'dgmMa v 

Coat, 833; aad VHUU v. BMiWk l||r. Bg- 19# 
C!Wi9sv90l.4t 7. 733; aadaaioa («) Ifliaa jOt m l fm v. If/Uu, I Bip. 
a sa lf^ aWas u nt •* to ooeonw^, 184;. t, 8 Bqi. 

Kay, 88. 339 8881 

n & 3 , ni- - 

103. *> <* ,, ^ ’ >4i7'3(PTwvl9l5mi% to Vmmm 

^»d mtdimujf t v. ti. It 14 Bg. no. 



fk>in ihe were Maid tini niol 0^ IV. 

tributed at the /dOe, that the property waa sold sulyect to V , _ 

three niortg^fa^' the purchaser, who did not understand 
that he 'vMs buying an equity of' redemption, was heU 
entitled to have hie contract rescinded, and under the iqtedid 
circumstances the vendor was condemned in costs (j;). 

■ -If- ' 

An agreepient to Sell land is, in the absence of any re- 
strictive expremdns, an agreement to sell the whole of the jt in.’ 
vendor’s interest therein (1 ) ; and such interest, if not de- 
scribed, will be irfferred to be an estate in fee 8implj^(m) : 
but it may be shown, even in support of a bilT for specific 
performance, that the purchaser knew the actual nature of 
such interest (n) ; and, unless the contrary he expressed, the ^ legal 
interest offered for sale, (whether it be absolute or qualified,) ^en^aUy 
will be presumed to be accompanied by all those advantages 
which are legally incidental to it (o). Therefore, an infringe- 
ment of the j^e, Cujus eat solum ejus eat usque ad ccelum (p), 
is (if not mentioned in the particulars,) sufficient to I'ender 
the contract voidable by the purchaser {q) : so, where there 
was no title to an underground cellar, the defect was held 
fatal (r): so, where there was a want of title to such a 
proper access to a house as, under the description, the pur- 
chaser was justified in expecting (e) ; so, where on a sale of 
niy lilft land no right of way was shown thereto for carts and 
carriages (#) ; so, where on a sale of ground-rents proper 
powers of .distress and enfay could not be conferred on the 
purchaser (u). And where a lessee agreed to buy the house 

(Jt ) Torran^ v, L. B. 14 Eq, JBraiiht^aite, 2 B. & AA 487 ; Keym T. 

124 ; *ffd. 8 Ck 118. PomU, 2 £L & B. 182 ; Spammr, Oa> 

(I) fitnoir V. 408. fofd^ <frc. IL Co., 2 DeO. M. AG. 108. 

(mf HvyHei V, /wW, 8 M. & W. (g). Popt v. Car2aiw^ 4 Y. AG. 408, 

244'; wid m Cait^y, 4 T. A (r) WhUiiiRgdon v. Cordero 16 Jur. 

O. 228, 286 ; Sii|^ 288; 1084. 

(n) See T, }f<|^ 17 Jur. (#) Sikififoii, t,. 1 Sm. da 

172;.Cb«v.Mld^ G.629. 

(o) Shdl V. lO Cl K 29!. S. (0 Dmm v. f Jur. N., S. 

81 ; 88L.^. O.F.188; ofuieofi9|^ 627) eee uiid A^nguiili y. 

of \ray apimrtqpita &o4 meii* ''AtuiHnf 2, Dr. ^ SiU. 120. 

tlone!^ paaidiig by ft pftwd dewier ' ’ v. Silywft 8 K., A 

(^) “Ai ad iirfwoai* uee lestk v. 220, • 

1 2 
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ft 

lelMwd to liim, wd deseribed u bdqg than in own oecupa* 
tion, it was held that he was not hoimd to complete 'e^oept 
npon the terms of his having a cellar whidi passed by the 
lease, but whidi was not in his occupation at the ’date of the 
e(mtract(r). *** 

But an agreement to sell land to a Railway o^ Water- 
works Company (c), if subject to the provisions of the late 
Consolidation Acts, does not include the minei^ (a), unless 
they are expressly comprised in the purchase: and the mere 
agreement to sell a house and land has been held not to pass 
the right to an unascertained allotment under a recent in- 
closure Act (b ) ; but by the General Inclosure Act (r) it is 
now provided that if an interest in land is sold l>cfore the 
allotment in respect of it is made, the allotment shall be 
made to the purchaser. 

Petmaaank Any charge upon the estate, or right restrictive of the pur- 
chaser’s absolute enjoyment of it, and the relAse of wliich 
cannot be procured by the vendors, should be stated in the 
particular ; or the omission may, in many cases, render the 
sale voidable by the purchaser ((1) eg,& right of sporting 
over the estate (e), a right of common every third year (/), a 
right to dig for mines (g), a liability to repair the tshurch 
chancel (/t), or, (it is conceived,) a liability to hcriots — unless 
capable of being immediately enfranchised (i) — or any otlicr 
right or liability which cannot fairly admit of c^pensation, 
would, if undisclosed, have that effect * 

(x) r. Cordtr, luprd. {b) v. Olagtat, 1 C. P. C., N. 

Ig) 8 'm. c. 20. «. 77. B. 318. 

(t) 10 Vk*. <L 17, 1 . 18. (e) Ski Tiot, «; ll6, MOt. 64. 

(a) Stone b each ■■ bet wee n vendor Sag. 6, 8, 811, 812 ; aad eee 

•ad pnrduMr for the pnipoeM of an Pemuieev.Bett^ L.B.fl4 £q. 124| 
eso^ptioii of ndnerab ; See Bdt ▼. B. 8 Oh. Ap. 118. 

S^ibon, L. B. 1 Ch. Ap. 808, lever. (c) AwiwBv.Brvwal Jm. AW.7S. 
tiog a decree of V.-O. S3iidenie7; 2 (MSeaNT.i^|pwtbr,Peft.AAC. 60. 

Dr. ASbu 806 ; eo, abo^ ohlna dap, (g) Stmam T. Vttvirti, 16* Tee. 
BTcd r. li. B. 7 Oh. Ap, 690$ 800 $ eee Kw Ht im r. Bint, 6 W. B. 

hat the eeedeee owner wee held M. 

entitled to an iiiifittetiffiBaaalilatna*^ (h) AraMw v. 3 Sw. 228, 

' Ittag the d*}'’ 10 ae to deetrojr the tiee 16 4 16 Tfct. o. 61, e. 37 j 

.Mtoan. '* * tNitaeeseet.68. 


Minende 
wbem noi^ 
iikdiiided. 
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■ Rights of wflAr or water (k) (if any) should be referred to ; ohiq^ iv. 

foe tdthongh a mare noii'disolosure of Uieir existence might L_ 

M&t, in general, avoid the contract (1), the Court would 
readily ley liold of anything in the particulars, &a, at all 
incctfisisMIil^ with their existence, as a ground ibr-reUeving 
a purchaser. 

V ^ 

if the vendor's interest be in any way determinable, An4 «iy* 
the fact should appear ; for when a redeemable annuity was mi^deter- 
offered for sale, simply as an annuity (m), and leasehold 
hpuses were sold, without any mention being made of a 
'private Act of Parliament which gave a Company the right 
to^ purchase them (ti), the sales were held invalid. 


The vendor, however, is not bound to mention in the par- But not 
ticulars any matter affecting the property, and of which the wUch pur- 
purchaser has notice: e.g., on the sale of leaseholds, the fact 
tliat the covenants and restrictions in the lease ai'e unusually stringent 

covenants 

stringent need not be stated; for the purchaser, having on sale of 
notice oj the lease, should satisfy himself as to the contents 
before he buys (o) ; but in such a case a reasonable oppor- 
tunity ought to be allowed the purchaser of examining the 
lease (p). 


So, on the sale of copyholds, the paiticulars need not refer Or Enes or 

„ - customs on 

to the fines or customs of the manor ; these being generally sale of copy- 
incidental to copyhold tenure ( 5 ) : nor need they refer to the ’ 
fact that minerals cannot be worked without the lord’s 
consent (r), nor to the fact that timber cannot be cut witlmut 
his consent. 


So, whWe, on the sale of freeholds, it distinctly appears Or quit 

rents, &c.. 


See ShaMion v. Sutdife^ 1 Be 
O. a Snuk 609. 

(Q Oldfidd or Bwdu v. Bounds 5 
Ve£ 508. 

(m) ChvefUn ▼. Buhdl, Bug. E7. 

(n) BaUard v. ffoy, 1 M. & W. 
520. 

(o) SttU SmtCA, 14 Tea 420 ; 
Pope V. Oofiand^ 4 T, ft 0, 894 ; 


Patereon v. Xony, 8 Bear. 590 ; Lewis 
v. Bond, 18 Bear. 85 ; but ece ante, 
pp. 95, 96. 

(p) BrwmJU y,. Morion, 8 Jur. If. Sw 
1198. 

(g) See and oenatOer White v. Oud*"^ 
don, 8 Cl A F.7Ce. 

(r) ffoijgford V. CHddle, 22 Bear, 
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OriMuloiy 

looilteXH: 


Or Bolorioas 
loeiU eoft- 


Butnoi^ 

nprmmiaAak 

aliowiJila: 

mia- 

atatenMni lit 


Or of diiinii* 
lAonoof pro- 
per^: 


Oroatoto- 

tizi 


% #1$ fMMMMlB titti, ^ knl h hfild «f » munr, the 
WitdSar need noi»it is ooiiMiv«d,feftr to tb^bsidalenee of 
tvnte Or eihan ’h«nots («). At Iaw thdr iM»«liMioBiire has 
been treated as oonstitating afital object&m if), although i» 
Equity they mighty if sOMdl, be treated as mattw.fbr eomjpen- 
sation (u) The fair sad proper course, however, is to men- 
tion tiieir existence. So, where land is sold aa#)n land, the 
particulars need not refer to embanking and drainage taxes, 
to which it is subject imder a lo<»l but public Act of Parlia- 
ment (x). 

So, on the sale of lands within the mining districts, any 
reference to the rights of mining (y) under the local customs 
would, it is conceived, Itc unnecessary ; as their existence is 
matter of notoriety (:) 

But the particulars must contain no mistepresentation, 
e.g., if, on tlie sale of leaseholds, the terms of the lease art‘ 
misstated, the sale may be set aside; even idthough the 
auctioneer read the lease at the sale (<«). 

So, where property thirty-three feet in depth eras describotl 
as forty-tix feet deep, the purchaser was allowed an abate- 
ment of the price, although he was the occupying tenant (J>) 

So, where redeemed land tax, consisting of several sums 
(diarged on distinct tenements, was described as an aggr^te 
sum issuing out of all, the misdescriptioa uras held to he a 
&tal objection to the title (c). 


(i) S«e Damtrdl v. Protkent, 10 
Q. A 80, riMMring tiist htriotoiiiaybe 
Aw ia retpeet M faedwMs; Lmri 
WAttbr V. BttO, 17 I* T. 121 , q.K 
(f)t SWiwr ▼. JBnwiwmi, Bag. D. 

m ' 


itif cb.xyin. 

tm n mi i m, Arektr, 2 Sim. 4S8 1 

M aw Jta$im v. 

Mm» ti Isa rJbM V. 

LI IfiStt. * 109^ Wl, 144 . 


(i) And MW wnr, Sato tiw Hiwdrad 
DwtgaUw, t)» 14 & 

U Tiet. c, SA 

{•) JIbill V. M, 1 Bfaft K C. 
> 70 ; Jam V. MNl * Ombp* ■ 
aad aaa |%a m. iJiMfa SMslA K. 
an ; Jii|i 4 V. JOMaa 481 m 

MM, |I|m|^Bhw< 124 * aae 

mtakamwijmli to i« tr. m. 

j(a) Itaa ai fMImllfh 9 Aar. K. 8- 

IMI.^ /*■ 

* ^ 
t 





IIU 


And the efibet of l^faftir vmdd o&erwiae be ikkiee inay be 
destroyed, not only by actual S^sdescription or misstatement, 
but by anythizig calculated to deceive, or even lull suspicion, 
upon the . particular po^ as where lot A. (building land) 
w^ expressed to be sold subject to the rights. i)f way re- 
served by the existing leases of adjoining property B., and a 
plan, specially referred to in the particulars, disclosed a dix- 
riage-way reserved over A. to B., and also a way reserved 
over A. to another lot C., but gave no indication of miother 
way reserved over A. to B., the particulars and plan wei*e 
treated as deceptive ; and the purchaser was held not bound, 
under the particular circumstances, to have inspected the 
leases {il). 


cajn^ IV. 
jS^2. 

Ifmitode* 

fto. 

Beference 
to deeeptbe 
plMi. 


So, where a lessee sold, (by way of underlease,) part of a 
.demised estate, and the particulars mentioned that the 
original lease contained a power of re-entry on brcach of a 
covenant against certain trades being carried on upon the 
premises, and that the purchasers must enter into similar 
covenants, but did not state the fact — which is a serious 
defect in the title (e) — ^that soine imdeiieases, already granted 
of parts of the property, contained no such covenants, the 
purchaser recovered his deposit at Law (/). So, in Equity, a 
vendor of property in lease is not justified in parading upon 
his particulars the existence of covenants beneficial to the 
estate, but which he knows or has good reason to believe 
cannot be enforced (^) : although he is not, as a general rule, 
bound to shbw who are noviinatim the parties liable upon 
such covenants (gr). 

* 

Wliere a lease, which contains the usual covenant to 
deliver u{k< the premises in good repair at the end of the 
term, is sol^ and any of the demised buildings have been 


Or.deeep- 
tiT« BUte< 
meat as to 
oovenants. 


On sale of 
lease, removal 
of buildjiigM 
to be stated 


<<l) JDiu^^v, malk, 4 K. C. 
40S > a&d see JSbte, X V** ^ 

a €. 0. S42 ; SMcomd r. 

ilecbici£l)bL*B.8Bq.iaO.- 
(e) r- JlkmOton^ K»y, 

m; BarU 9 Uv, 3 a!mM,lJut. lX,B. 
27 s ; see5. a att«]>pM],4 W.B.82'; 


6 De O. M* a Ck 88 ; reyenai^y.-C. 
Wood*i| dfiidiBic^ 
if) Waring v* ^ 

88 ; and M iktwu t. 19 
41^7081 and J^Wfierv. WM^ll 

(ff) fiUnt r. Wooduif 8 Ha. 818, 
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TiXrUIfShIM AKO OONlMiriOXH. 

' ' *•* 

nmionrBd, the ftet shtrald b« stited : the omisuon the 
firom the partiealttrg is not sufficient (h). So,« 
urhere other property ia comprised in the lease (i), or the 
interest offered for sale is an underlease (k), the ffict should 
appear in the particulIKs or conditions : and its dniissien 
may be considered a sufficient ground for refusing specif 
performance (/). » 

Where the particulars refer to the lease, and there is a 
discuepancy between the two, and the tenns of the lease are 
tile more favourable to the purchaser, the vendor is Itonnd 
by the description in the lease,' and must show a titlo in 
conformity therewith (nt). 

As respects coiniuendatory statements and descriptions 
in the particulars, which are separated from actual mis- 
description by a very narrow boundary, we may refer to the 
observations already made in Ch. III. : a fair and c<»m*ct 
description will, in the average, be found to l)c as agreeable 
■with sound policy as it is with morality. 

When a plan of the estate is attached tp, or accom^anias, 
the particnlars, and Is incorrect, it 'will be a material con- 
uderation with the Court of Equity whether the purchaser 
was tiiereby misled; but, if accurate, it is merely tantamount 
to %idew of the property : so that when an estate vras sold 
in mts, and it correctly appeared by the plan that lot 1, an 
was supplied with water by a drain lauding ffxim a well 
jfi lot 4, this 'was held to be merely espreasive of the physical 
"iiict, and not to amount to any engagement on the part of 
tile vendor that there should be a reservation of a right to 

(h)Oi^»gerr. Wormt, 4 Csmp. 88 ; * 718. 

•M « Snub, 486. Jntaiib v. Mmitm, 8 Jar. K B. 

V. WUl«,8 8initk,43^; n»8s Saf- >00. Smv toot JToi/W 
O. A Ja 110, v. OriMt, SS Bmv. 477,' Wtim, 
S Jnr. N, jS. lia«w*w,tlie kanr he «m 

niil i iriMl-eM ee te '^teivetire biqriag m uB d 4rt M* > i Sea, too, Jiw- 
Imm** ea^ befag eea?, Uiigm vi MmjBtm 650 ; vbera 

.vietibietiniM, ' flte f^-we e wie Mw ed dpobtfnl 

(*> Maddf V. SImO, *1»e a. A A (■•) italtf&jr v. Onum, 17 Bewr. 204. 
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water in ihe eonveyanoe dT lot 4: and a lall fifed the par- cki^ iv. 

phaser of lot 1 fiw compensation, was dismissed with costs (n). ^***^^' 

But where the ^aa so represents acyoining land' as to make 
it apparently part of theiproperty, and .the pnrshaser is 
thereby misled, this may be a grotfeid for refusing a decree 
for specific performance against him (o). Thus, where an 
estate was sold in lots, subject to restrictive covenants as to 
the trades to be carried on upon the estate, and the vendor 
retained a small plot which, though shown on the plan, was 
not coloured, or marked with his name, as in the case of 
other adjoining owners, the Court refused to enforce the 
contract against a purchaser of one of the lota, unless the 
vendor entered into similar restrictive covenants as to the 
excepted plot (p). 


So, on the sale or lease of building ground, the exhibition. To pUm 
on the plan, of intended roads or other improvements on the 
adjacent land, does not bin<l the vendor or lessor to make or jf]2«*and 
execute such roads or improvements (</), nor entitle the pur- improve- 
chaser or lessee to a grant of right of way over any roads so 
laid down on the plan, except such as form the direct means 
of communication with the nearest highway (r) ; but a 
vendor would not, it appears, be allowed to divide and 
appropriate the land in a different manner, so as to attract 
an occupancy and population entirely difierent from that 
which would probably have been produced by acting on the 
plan proposed and ‘held out at the sale (»). On the other statement' 
hand, when a house is sold “with all its lights,” a statement 

isg land. * 


(n) FewaUr v. Turner^ ^ Jur. 144 ; 
and see Dykci wBUikti 4 Bing. N. C. 
488. 

(o) See We8t(m v. Mird^ 2 W'. B. 
145, V.-C. K. ; Dmny v. Hwntock^ 
L. E. 8 Oh. Ap. 1 ; and sajprd. p. 114. 

(p) Baakcov^ v. BetincUh^ L. R. 8 
Eq. 100. 

( 9 ) Becffaet of Hoapkol 

Ve Qiba(m^ 2 Dovti 801 ; Sqmre v. 
CamjpbtU, I Myi A C, 469 ; Nuru v. 
Lord Seymour, 13 Beav. 289 ; see 
Schre^ v. Creed, 10 Sim, 9 ; but see 


also Beawmnty, Duke, Jac. 422 ; and 
see Nicitolaon v. Jtoae, 4 De G. & Jo. 
10 . 

(r) BandaU v. Hall, 4 De G. & S. 
343 ; but quarc, whether the vendor, 
refosing to grant a right of way, at 
any rate over such roads as might 
eventually be made^ could enforce 
spedfio performance : See judgment. 

(t) Peacock y; Peneon, 11 Beav. 
365'; and, upon the construction of 
oovenanl to make roads see Mam v« 
(Me, 4 Exdi, $75, 
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in Oie tiiitb «4hiSium luid, belonging to the 

« vendor, ii building Ijtnd, does not autboriiBo idle vendor, or 
n pmdbaear fiom bim, ito build upcm the a^oining land, 
eo as to obstruct sucb lights ||| 

We uiay here ivmark it to ^ wdl ealablisbed that whore 
a person owns a house, liaving the actual use and eotjoywent 
of certtun lights, and also holds the adjoining land, and sells 
tile house, he cannot, although the li^is ^ new, nor can 
any one who claiuis under him, build upon the adjoining 
land BO as to obstruct or interrupt the enjo 3 rmont of those 
lights (»»). 

Care should be taken upon the stie of house property or 
building land ivbich has been deeoibed in tiie title-deeds 
by reference to indoraed plans and a scale of measurement, to 
ascertain that the ineasureinent is correct; a slight variation 
may lead to sei-ious difficulty with a purchaser. 

In the construction of particulars of sale, the Courts have 
attached the following meanings to the following expressions; 
viz: — 


■•Biidc-knllt 

kouto;” 


•fliilstsSthl** 


A houa g lj jpf teribed a.s “brick-built” is understood to lie 
brick-|pi|p||Pm the ordinary sense of the words; not composesl 
cxtepMi ^| >nrtlv of brick and partly of timber and lath and 
rtotin- (iy- but the description of a house, as "substantial 
convenient” is merely relative, and in (me ease, where a 
Ismse was so described, the purchaser was held to his bargain, 
although one of the external walls was only half a brick in 
thickness (y). 


’'CiW ^ By “clear yearly rent,” is understood a rdit dear of all 
outgoings, &c., usually home by the tohaht; bat subject to 
sudi (as land tax) as are borne by the landhwd (s). 


09 a— wadwiy* v.OMcstrnS Bbg. 


t.Migm,* MAS. mi mA sm 
IMw i ’ k IM <4 ' WMmt 

(4 iv«4v> SMMt Ben sa 
'^srm.%§0k 
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muKmrnJOiM ' 

The eipreaeieft iaeiiideB woodlani {mi of the Omp. iv. 

estate, althoei^ tteilti'llM oot/^pKtkn of thoien^ (a). 

A house wheie beer will sold by reiul under a lieraioe "PtiUfo 
"Uot to be drank on the premises,” has been held not to be *''’***' 
a public house fi>r tho'Sale of beer (6). 


The expression "free public house,” is a misdescription **FiM^ldic 
when the lease cmitains a covenant to take beer from the ’ 
lessor (c). 


By the expression "ground rent,” if unexplained, is to be « atonitd 
understood a rent less than the rack rent Qf the premises : 
its proper meaning is the rent at which land is let for the 
purpose of improvement by building (//; : Imt the expression 
is very carelessly used. Wliere what was called a ground 
rent was in fiict a sum in gross, paid fur the right of user 
of a pleasure ground, the purchaser was allowed to rescind 
lus contract apd recover his dej>osit (e). 


On the sale of a manor, care should Ite taken to ascertain PnoMtimM 
accuratdy what ore its constituents. Minerals under tene- 
mental fi^holds, or under lands formerly copyhold of the 
manor Imt since enfranchised, an advowson, or allotments 
made to the l<ml upon inclosurc of wastes, may form tercel 
of ilie manor without the fact lieing suspected : and would 
pass under the ordinary words of conveyance of the manor, 
unless specially excepted (f). 


(a) MSI, 3 J«r. 3S0. 

(») PraMr.0M%i:>.B.3%688, 
Mi 8m Pktilm t. Sktit, L. S. 
7 Bq. 6St, and aonfwni/aiM* w 

(e) /ea« T. MwK > (hap. S8S ; 
MtMm y. SiumttM, B*av. Mt; 7 
^w.N.S.HW. 

(d) StuMHi y. 1 Mm 20 ; 

M ark rH y. Salmim, 1 ivk »• 8> *78 ; 


revened 6 De G* M. G. 88 ; and me 
Lmy T. Mogfurd^ 2 Jur. K. S. 1084« 
(«) V. 8 Jur. K. S. 

818; and wm JUaifiMrd v. 3 

jQr.N.Sa 858; 8 K. a: Jo. m 
</) 8o6 Y« Swdm Bm- 

pM. 17BauY. 388; V. SMH, 
8J>eaH.4Ga 782; BiOar, Bm^ 
«rii^ 8 KaftJo. 701 a 
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( 8 ). A» to the oonditiom. 

The conditions of sale sihould be jointed and dnmUted 
some time previonsly to the sale, or at any rate in the 
auction room, so as to give eatdi person an opportunity of 
ascertaining tlie terms on which the property is sold. The 
system which is adopted by some of the provincial Law 
Sodeties (</) of having printed common-form' conditimis 
which are used on every sale, and to which are prefixed 
the special conditions under which the particular property 
is sold, has much to recommend it ; the efieot of the common 
form conditions is well understood, and the attention of the 
purchaser and his. solicitor is at once directed to the special 
restrictive conditions^ The practice, whidi stiH prevails in 
some parts of the countiy, of having written conditions 
wluch are merely pro<luced and rea*l over, but not cireuIaUnl 
in the auction room, cannot lx* too strongly reprol)ateil ; and, 
if the purchaser i.s theivby misled, or not fully uifonned, on 
a material jraint, may result in the rescission of the con- 
tract (A). 


JtgaiiMtre- 

taetiag 

Wlietberjnr 
not liiiidiiiff. 


In the absence of stipulation, a bidder at an auction may, 
audibly, before the fall of the hammer, retract his bidding (i) ; 
a condition negativing this right is almost always inserted, 
and is recommended by Lord fit. Ijeonm-da, who nevertheless 
expresses hi.s opinion that it cannot be enforced Qc) : such a 
condition, however, was held to bind a mortgagee’s solicitor, 
who bid at the sale of the mortgaged property made by the 
^ Court with the mortgagees concurrence (i). 


In some cases it may be desirable th»i the vtmdor should 
reserve to himself the option of withdrawing any lots ficom 
the aale.'wheUier they shall have hem offered to puUie emn- 


. VmXnfm ^ IKnniiVr- • <4 V* $ X. IL 149 ; 

iMR BauOedtit. Bipf. e8S,6eO. 

'fb ilwm ili w v. M$$ih 4 tt. 14 ^ Ui In JoM» V. 

l^'rl«JB. 8 Ck Ai>. tlitisnd 

llfi / V (i^ JFntr V. Bn. Ml. 
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petition or not, as, in the case a disputed bidding, or 

where there is not aft adequate demand for the lots which 
are being brought into the market, or whore, on the sale of 
a biiil<hng estate, the lots which are first offered, and which 
from their position or other circumstances materially, affect 
the ‘Value cff the remaining lots, do not fetch the price put 
upon them, and are in consequence bought in. 

On saies'by auction, where the property is offered for sale 
subject "to a reserved price, this must be expressly stated ; 
and if the vendor is desirous of reserving the right to bid, 
either by himself or his agent, this must Ixs expressly 

provided for (»i). 

• • 

On a sale by auction, it is usual to rt'quiro payment of a Paj’iueut and 
deposit by the purchascre ; and this may often be a prudent S'^xndt 
precaution on a sale by private contract : if the deposit will 
be of large amoimt, it may be well to provide for its invest- 
ment, e.g. in Exchetjuer Bills or ujxjn deposit with Bankers 
of r«>putc, in order that there may be no loss of interest, nor 
liability in respect to the depreciation of securities. 

It is also the ordinary pi-actice to provide that the vendor of 

shall, within a specified time, at his own expense, make and 
deliver to every purehaser an abstract of the title to the lot 
or lots purriiascd by liim ; but the vendor is, independently 
of any condition, bound to deliver an abstract ; a delivery 
of the titlo-deeda is not sufficient (i>) ; the condition, how- 
ever, is useful as fivmg the time for deliver)'. But if there 
is any doubt as to the vendor’s ability to make out and 
deliver a sufficient abstract by the specified day, it is better 
to omit the condition : for if he fail to deliver the abstract 
within the period appointed, or if the abstract delivered be 
very imperfect, any condition binding the purchaser to make 
his objections within a q)ecified time will fail of effect (o). 

(m) so & 81^ 0 , 4tt wd tid$ (o) SotriMji v. JOiUt, S M^rL k C. 

ti^, p. 118; OiOiM, i07 i &ienein r. S^fAviur, B D» G. 

L. R. 0 Bq. 60 ; Hid iqfWl; (Si. ’V., M. ft O. 617 ; Ufft/kn v. yietaltim, 

^5, B. 8 Gh., ftli, 480 ; Hid *» D»t. 

(•) Sag. 408 ; Mmu r. WiiigfMd, Ctmr. 1, 466; odiWi (m MtoHwdi- 
88c.».». 840. tioMof oHagHWHUy. 
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FAiiSicaiLM asm* oossbmioks. 

Yf^noi tl» lots Me Mtiell, iud tiOo h TOltuninoas, it 
^ ttiif 1»iraSitostipe]atebthat]io|midiaiM^eliowsg^^ 
pttnliS 8 e.iii 0 ney dmll notamoiiiit|oeiqp«d!fledtnin,s3Mn be 
entitled to sn sbetrset^ (or an abstiMi going badlE beyond a 
certain date,) except at his own coqiense : 'bat in endb ease it 
may be prudent to etate that a full abebaot will be deported 
with the vendors eolidtor, or elseodiere, for inspectiem by 
purchasers and their solicitors. Whoe a pawhsser buys at 
the same auction several lots held under the some titlo, it 
seems to be the Iwtter opinion that he is entitled, in the 
abeenoe of express stipulation to the Conttaiy, to sevml 
abstracts. Whenever, tiierefure, property held under the same 
title is divided into lots, the conditions ought to provide tliat 
a purchaser of several lots shall be entitled to only a single 
abstract, except at bis own expense. It may sometimes also 
be desirable to preclude a purchaser of several lots from 
requiring separate conveyances ; whidi, as it is oonedved, he 
may require, if not so preduded. Such a condition, however, 
is rare in practice 

If any other condition refer to “the delivery of the 
abstract,” this, in any question as to time, will be held to 
mean the delivery of a jtetfect alistiact (p) : «.e., an abstract 
as perfect as the vendor could fumidi at the time of de- 
livery (q); although it may be an a'bstmct of a defective 
title (r) ; and if it contains, with suffident fulness, the effect 
of every instrument which constitutes the title, it will lie 
deemed auflident to satisfy the condition; and time will 
b^^ to run against the purchaser aa from the date of its 
I delivery («) ; and an abstract as ddivered Igt pMsamed to be 
perfect, nnlem the contrary is shown (f). 


E0bat«ta«» If vmidor fail to deliver a perfeet aiMlnel within tlm 
time qpe(^ed, the purchaser is relieved Ihati ally ccaiiditioit 
•■tetisH. tdnduigJblra tocbj^totlmtiflcwitiiln»|^ im t|^ ^ 

17. (») OMmei JW. K. 8 

«i». ^ IW. 
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deliyeiy, of 1^. aot uauiuai to gKwid csm^ iv. 

•gainst this stilo, the oo^tUm as to ohr 
jeetionB,) tbai ."pii t^sstoot shall, as regairds any ohjedtuw 
or requiaitioQ, be jBQiundered perfect, if it supply the infin* * * - 
inatum snggestaij^ the same, although it may be otherwise 
defective” («).. 

, , , ■? 

It is usual, and proper, in every case, to spedfy the day. on Cauiitbn 
which the pnrdhase is to be completed, and from which tiie 
puiehaser is to have possession (y), or (if it l.)e in lease) »****^ 
receipt of the rents and proifits of the estate, and to pay in- 
terest (which may be reserved according to an ascending 
scale, (s) upon the purchase-money, if not then paid; and up 
to whidi day the vendor is to pay the outgoings. This con- 
dition, as to time, will not, however, in onliiuiry cases, be 
binding in Equity, unless time be declared to bq of the- 
essence of the contract (ct). It is generally thought be#tto 
provide that the arnmgement as to payment of interest and 
receipt of the profits, &a, shall hold, whatever may be the 
cause of d^y in completion (b ) : and it was always considered 
■ that the purchaser must, under such a condition, pay interest 
during the time qient in clearing up the title (r) : although, 
of course, it would not justify the vendor in wilful delay {d ) ; 

Imt where the expression was, “ if from any cause whatever Dej»y “ fnm 
the purchasaH^ney shall not be pah! on, &c., the purchaser 
making d^auU shall pay interest,” &e, it vras decided that the 
purdiaaer was exmapted fiom pa^mient of interest when the 
delay arose fiom the state of the title ; inasmuch as he had 
made no (^):,in a modem case, at Law, where the- 

Bgreevmnt was that the pnrriiaser should pay interest from 

(ii) JBbeUow V, burnt, t Ha 40; noieyi Lttn$v.Soulk WalaR, Oo., 

10 Ha 118. 

(x) Aad M* •!{» (%. Vin. (e) 6 <m Onemtotd w. CKurdUB, 8 

(y) Am to tho ntMoing ol "foo- Btav. 418 ; JBtdiAt y, 1 

■wdiKl,” <iMfe tWlst IM. SBiii.ftSt,.120. 

(t) BtAtH r. f hW di t i i y owl YtatU (<1) & C. ; aw in Da . 

(•) (%. X. ^) .lkMMki§ .y. jgimdmom, I Xlo 

(&} in iwib oonA* O.4Si 088; iS Jur. 80. . . 

Uau BMMo 
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eompleie on the day named, but the purehaaer was not pre- 
pared, and afterwards, when, the purchase was ready, ti>e 
vendor's trustee refused to concur, it was h^ that interest 
ww not payable after the latter date (/) : in another case 
which has been much discussed (ff), where the purdmee was 
to be completed and the money paid on a (xotain day, *' but 
if the piuchaser should fail in making sudh payment, then, 
from whatever cause the delay might have arisen,” interest 
was to be paid at five ceuf. ; and considerable delay arose 
in making out the title, it was held, eitlier that ^e purchaser 
was not bound to pay interest until a good title was shown, or 
that, if bound by the condition to such pajment, he was en- 
titled to an otiuivalcnt compensation from the vendor : this 
doctrine, as we shall hereafter see, has been much broken 
d<]mi by later cases (/<) ; and it may now be taken as well 
estiiblished, tiiat tbe onlinaiy condition, whether witli or 
without the woixls “ from any cause whatever," will apply 
to every case except M'hcre the vendor, notwithstanding the 
purchaser's active remonstrances, is guilty of wilful default, 
or of such gn>ss and persistent negligence as is tantamount 
to wilful default In onler, however, to avoid all possible 
question as to the scope and meaning of the condition, it may 
be prudent to frame it thus: “if from any cause whatever, other 
than the wilful and capricious refusal of the vendor to make 
out his title or to convey the estate, the punduuie shall not 
be ct^mpleted on the specitie«l day, the pimduuNsr shall thence- 
forth pay interest on so much of his purchase-money as fur 
the time being shall remain unpaid, and shall have no elaitn 
td' compensation in respect of the delay in ccnnpletion.” 


"Beeciptof The common condition that a purchaser, " upott (iomplotion, 

fvnti mkI ... 

(/) V C!»r.ft M. T. Wt; TMwt v. 

’f ‘‘tUt.- JKwm^ ga Bmmt. ItO t J *al» i fr - 

; 4(m v. fVsiifrv t* Baw. fiS4| wvt 

JMiy 18 1 Ok ate; tod tU* 

1^-40 ^ 3g3DL,a teiwt <4 tttfai 
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fiuM, rofim avIjeiGt i«Bte xeaemd'flst an onl&iaiy t^naaiy; ***•*• 
aod whero prtipeiiy wm deeoriM aa "now or hto in flie 
aoreinloo«qi«^bu<)fH.&andotlieis,'^ai»lpait»<tf i^p 
pwty wfxre mtijaet to teaaes for lives at low rents, of wUdi 
the pur^umr had no notice, It was held that the ordinaiy ccni’ 

(liti(m as to lettii^ him into receipt of the rdHis and profits 
did not apply, and that he could not be compelled to accept 
the ^tle without a compensation (i). 

The word “ possession ” is a flexible term, and does not " P — l-n " 
necessarily import a personal occupation. Thus, where the 
prq>erty, an orchaid, wras described “ as in occupation of 

L. P,” and the purdiaser was to have jMswsftimi on the day 
fixed for completion, it was held that ho could not insist on 
being put into personal occupation of the property (1). 

.4' 

Wo may here remark that an agreement that if the pur* u$uy. 
chase-money were not paid at the time fixed for completion, 
the- purchaser should pay " in lieu of interest upon the same a 
dear i-ont of I. per annum" w'as not, while the laws against 
usury {{) were in force, deemeil usurious by i-eason of the 
rent exceeding the amount of interest at hi. per cent, on the 
purchase-money («u) ; nor mtUI the Couii now relieve against 
an agreement to pay intoiust on an increasing scale varying 
with the ermtinnaaoe oi the delay in completion (h) ; but a 
bond for the putohaaC-money carrying interest at more than 

M. percent, was formerly usurious (o), unless protected by the 
2 & 3 Viet 0 , Sti. Wa may also remark that the repeal .of 

(/) Btngtm V. /sMe^ S ,D« Q, V. & intwest, were in fact principal ; and 
J.sor: ai L. J.K&si •aenotaato&a.lliaiina its, 

(t) Lake y. ^ 3hanv. W7. Ifil ; Sarty v. Jfethm, S 0. B. Sil, 

(!) Bcpeiled p wyri t w l y'lij 17 & C54. See, however, ae to muj. Lane 

18 Viet 0 , 80, /, . * ' . Ji, y. Heetadt, 1 Dre. -8^ ; Mvmed, S 

(m) e^imrkr y. Jawat f Vea. jot Jnr. N. 8. 288 ; K. L. (X 880 1 
(27 } 8. C. 4 Bnv ^ ; md aae /oaM v. Kee, Ktj, SSI ; tereiaed on 

Daatinif v. Jbpik, % /i a ti. 710 ; other ground^ 8 If. end O. 

BOdter V. Fardan, 2 CUD. 162 ; .and 461 j TkamM v. Ouegeee, 18 Sat. OSt 
JMe T. anaaoss, (») ifotort .V, ftdf i Wwy , #a.. Ok, 

alMr»tbeOBanli(ldtoatfUta»p4]r> 41^^^7.17:180. V'. 

mento merrad mdw the aww «( (e) itnMrr.6Nr, tT. B.428.’ 



190 


* fxmxajhkaa aso oonumoss. 


tlie Qwiy laws baa not affected the jorisdietioii of the Oooit 
.■ to gtanA rdief against nnconsc&onahle baigidaB (p). 


Canvajmea. It is usual, on a sale by auction, to provide, that tibe vendor 
shall, upon payment of the purchase-money, execute pnqpmr 
conveyances to the respective purchasers of the lots pur- 
chased by them respectively ; such conTe3rances, &c., to bo 
prepared by and at the expense of the req>ective purchasers, 
and by them tendered for execution at a specified time and 
place. The condition is scarcely necessary ; fmr the contract 
in itself gives the purchaser a right to a conveyance upon 
pa^mient of his purchase-money; and he is, jirinid facie, bound 
at bis own expense to prepare and tender it (q). It may 
sometimes, where time is intended to be of the essmice of the 
contract, l>e w'ell to stipulate that, in aocordanoe with the 
imiversal practice, a draft of the proposed conveyance shall, 
at a specitiisl time liefore the day fixed for completion, be 

fiunlshed for perusal by the vendors solicitor. 

# 


CorcnMto^ So it is usual, and therefore perhaps expedient, on a sale 
mortgagwa. by mortgagees or trustees, to stipulate that they shall be re- 
quired to covenant only against incumbrances ; but the con- 
dition seems to >>e unnecessary ; and were it omitted, the 
purchaser, it is conceived, cotdd generally neither inaist upon 
any further covenants, nor refuse to complete upon Uie ground 
of the vendors declining to enter into them. 


Appoitioa- Fu it is asiial to stipulate that the rents will be received, 
and the outgoings dischargeil, by tlie vendor up to the day 
^ fixed for completion, and as from that date by the purchaser, 
and Uiat if necessary an apportionment of sudi rents and out- 
goings shall be made between them. 

► 

Where land subject to a rer^^ha^ia Bold in lot% and the 
cbwga owner of the rent is unaUe or nnwillii^ to eoncur in an ^ 
jprnliioninenii^ tha»of under the provisimu of the Indosure 

Ta(e%I^9f»Jjip. (f) Ssf. Awfc ▼. iHU, 



PARttcuuas Juri) coirDinoKs. 

Acts ()'), 01 !' to cdeasc the land offered for s^e under the 
28 & 23 Vlot c, 3S, it is usual to stipulate tiiat each puichaser 
shall pay a c^secified portion of the rent-ebaige; and> if 
he desires iit, sliall procure an apportionment at his own 
expense. In such a case, the amoimt apportioned to each lot 
should be stated in the particular. 

If, whore property is sol<l in lots, any part comprised in 
two or more lots be upon lease at <»ne entire rent, or if all or 
any part of the property comprised in one lot, Imj let together 
with other property at one entire rent, and the consent of 
the t(‘nant to an apportionment of the rent cannot be ob- 
tained prior to the sale, the conditions must provide for its 
ap|K>rtionment (s) ; and, although perhaps not strictly neces- 
sary, where the intende<l apportionment of the rent is clearly’ 
stweifu'd ,7), it may, by way of precaution, Iw Avell to stipulate 
that th(* concurrence of the tenant, who is not Ixmnd by an 
apportionment made Avithout his consc-nt, shall not Ihj rc- 
quircsl (i»). 

It may be aa'cII to rcmai-k here that where the rcA’-ersion 
on a lease is severwl, and the n‘nt is legally apportioned, the 
assignee of each part has noAV, in respect of the apportioned 
rent allottwl to him, tlie benefit of all conditions or powers of 
re-entry for non-payiiMmt, as if they had been reserA-ed to 
him as incident to lus part of the revemion in resjwct of such 
apptjrtiomsl rent (x). 

Where leasehold property held under one demise at an 
entire rent is offered for sale in lota, provision must be made 
for the^apportiomnent among the several purchasers of the 
rent and liabilities under the lease. The lessor is seldom 
likely to concur in an airangement, which, while it increases 
the trouble of coBection, may lessen his security for the rent. 

There is no plan by which such- an apportionment may be 

' ^ 

(f) Sm 17 a 18 Viet. «. »7, «. 10, «( H'alto- aa Mtmde, 1 J. * W. 

U 181. 

8m Sarniuff v. Jlurrit, X (s) Dwr. VeJ. L, p.-47a. 

Twnt. 4S0. l-r) 88 & 88 e. 8i^ ■. 8. 

k'i 
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Crop*, Jk& 


no oonditiini. 


Fixtom, 


^AliitCtTUBS AXD OOKDmoNH. 

vhi^'ia wlxiiQy fiee 6 y»ci ol^«ell(m. Sometimes 
does pofwera of eniiy and disirese ate g^ven to tlie sevcmil 
parcihasers over the oilier lots ; hai edieie the lots am 
nomerous this is a compiUeated process; and/^B most 
proved plan is to assign the lease to the laigeirftparcitaser in 
value, and to require him to grant derivative leases for the 
^hole term, wanting one day, to the purehsairs of the re- 
maining lots at the apportioned rents. 

Upon the sale of land used for agricnltnnti purposes, it 
may be often nece&sar}' to insert a conditiem as to the grow- 
ing crops 1,>eing taken and paid for by the purchaser : or as 
* to allowance l>eiiig maile for seed, manure, tillage, jmd such 
other things as, accoitling to the local custom, are usually 
matters for allowance between an outgoing and an incoming 
tenant. 


If the property lie in lease at the time <j£ sale, the pur- 
ch^r will, of cutirse, Ik? subject, in these reipects, to the 
rights of the tenants: if, however, it be in hand, and notiiii^ 
be .said as to the crops, they will belong to ftom the day 
fixed fur completion; and it is cimecived that the vendor will 
not lie at lUierty previously to remove than in an immatiuc 
state: and of course, in the aijscnoe of stiipidatioii, the vmidor 
himself could make no claim in respect to seed, manure?, 
tillage, ic. 


Th^e shoulel Ijc a condition as to fixtures if the pur- 
chaser is to i»ay for any. In the absenee of , any express 
stipulation, common fixtures (z), intiudi^ such as are not 
strictly fixtures, w-ill he hehl to be iotiiiM in a oontrabt for 
sale ;.and will pass by the conveyanoci diilieea a oootiaiy in- 
te&ti<m can be collected {tom the instrumeol (a). 


XUU fi. 

'^^'Cuksnm n, JBm i 

THukC. 2ra||K.|4 

4 ir. a TV. 4M. • 


I 


ir» JM|p« 2 ExdtL 45 s & 
jmtie Ltofd, 4 A. i24 f 

V. JSr«fdiijp ; Sag; 95 ; 

' ^ ^ ’ 

Vs 'Ja 554 ; 

JfhUfkhtaw i^'%gra T4evr. 4i5 ; • 
It Ha Hi V. h' 
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^aynuant ptnduwer, if iatoided, must bo chHk. tv. 

provided i5>r ^ e(^i«£^<m8 (i> l^e e0eot of the geu^ aeot.9. 
oonditicm hpB twen hdd to.bo destroyed, as to lots A. and B,, 
by a particahur i^atemettt being ap]g|ndcd to the descriptions 
of lots 0. a^ JC)., tba4\the timber on Utem was to be paid 
for (c). , • 

The expresaon “timber,” which means trees fit to be used ^.*®.^***‘ “ 

, ** tlQlbcl*. 

in building and repturing houses (4),- includes oak, elm, 

and ash, evoiywhere ; and, by local custom, Isicch (e), and 

various other trees ; even trees wliich are primarily fi-uit 

trees, as cherry, chosnut, and walnut (/) ; no wood, however, 

is timber until of twenty years’ growth (y). As a general 

rule, pollardswonld seem not to be timber ; if sound, however, 

they may be timber by local custom. A grant of “timlter Timber-like 

and timber-like trees” includes not only ordinary timber, 

and sucli trees, as by local custom, are consideixxl timber, 

but even “thinnings,” and the right of detennining what 

arc proper thinnings (/t) ; so al.so it would seem to indudo 

sound pollards (i). An exception in a lease of “all timber 

and other trees, but not the annual fniit thereof,” would 

seem not to indnde garden or orchanl fruit trees, unless by 

locad custom (k) ; the term “fruit” being consideied to refer 

to the mast of timber trees. 


Whore, on the sale of intermixed freehold and copyhfild Timber mogt 
land, it wto provided, that the purcliaser should not ho 
cntitled to- have the quantities or boundaries of the two t*o“^*itbougb 

* tmrcliftscr inity 

toutires distillgilifiilod, a3:id he was Co imy a si)ccified We no right 
* . to fell it 

sT* ; Avvi ' V* It 5 (/) PuU of Ckamdos v. Toilet, 2 

Kq. 72 1 Turner 6 P. Wnw. 606. 

Q. B. 2079 and title CH. XII*, . (ff) Foster v, Leonurd^ Cio. £lhk 1. 

•eot 4|Wherei^ li% ftaturMi JH to what are and what are xiot 
imd tlM opeiatkn «f Umbw troM, MaUbSjsimd ▼. 

AotkwmfiilbraatiMd. tNwd, L. K. 18 %. 806. 

(8) Sag. as i a«* MSg/Um v. . (A) (hnbm v. 97 

aMN(,16Vw.Sl«, 608, . , 

(e) Oum, (j) mUsO v. , S/Att, WbodhtU’* ; 

{ii WooHai* tma 1^ Tw., * Tni, 4^7^ Tfli «d. ; 

486,7&«a.. mtlf.'WwM.m ■ * f ' 

M V. #!Ubr. 10 SMt 440. ») XMsisa 0.849, ‘ 
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GNii^ iy. tar, ^ tius wss held 4d bh)d hin to tiie purdbaee 

ladHumi fuoi'ab«tieiQ«nt> althooi^, Uie booiidturies not being 
diwfeiRgnishable, be ootdd not &ill, ft single ti!ee. And in 
another case, arising under the same conditions, there was 
a like decision, althou^d^ the entire lot was shown to. bo 
copyhold ; the Couit holding that the contract was untire, 
and that there was often much value and enjoyment in 
the possession of trees apart from their aetUng value as 
timber (1). 


UbdeMtip* It is a common condition, upon a sale by auction, and often 
upon a sale by private contract, that any misdescription, mis- 
take, or error in the particulars, either way, tdiall nut avoid 
the sale, but shall lie the subject of compensation : aiul the 
condition usually proceeds to fix the mode in- which the 
amount of compensation shall be settled. 


It has been held that such a c<indition must Ur tak«ui to 
contemplate and provide for o»/y such mi-sdlsscription, mis- 
take, or error, as, in the absence of the condition, would lie a 
ground for avoiding the contract (m) ; but, notwithstanding 
the condition, the miiistateinent, if wilful or designed, as it 
amounts to fraud, will, ev'cu at Law, render the contract void- 
able at the option of the purchaser: and, if it arise simply 
from nt^ligcnce. Equity will refuse a specific performance at 
the suit of the vendor, if the error be not a fair sxibject for 
compeasation (»,. 

And where there has been a bond fido mistake in a matter 
essential to the contract, as where an estate w'as inad- 
vertently stated to contain 2l,7i>0 acres, wltcreas it contained 
only half that quantity (o), the Court wUl refiw the pur- 
‘ duwer's suit for specific performauce, hdidiiiig it not a casc lbr 
compensation, but for avoMing tiie oopti^ altogether. At 

Pnm t^tawmet, aad Orm r. (•) 48 . ' 

; JTiaNv 4 1% aia <wu«iia« W Imdk 

8 Msc. *0.63. BaMr.ClliiaaliilWi JPrkt.*. /forth, i 
j> ■ i(si) JCofiliT. -aso { Md ■(«- 

I aad SM M id si md j r iSFiy J* Md diiflagiddi Afadtsoitty *. 

^!nBwv.81A ' * hermit, A 
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1$5 

Law.oaMs ham whh^ opinion vaa ditertained Ob»p. i v. 

that, however gniwilhe the pnidiamr ia bound, if _ . 

there be no.iiwtd (p) ; bat this <^inion'haB not been fol- 
lowed (f) : and the rule at law seems now to be as laid down 
by Tindah Cl J.; via, "that where the misdescription, al- 
though not proeeedii^ from fiuud, is, in a materal and sub- 
stantial point, so fin* affecting the subject-matter of the con- 
tract that it may reasonably be supposed that, but for such 
misdescription, the purchaser might never have entered into 
the contract at all, in such a case the contract is avoided alto- 
gether, and he is not bound to resort to the datisc of compen- 
sation : under such a state of things he may be considered as 
hot havmg purdiaacd the thing which was really the subject 
of the sale ” (r). So, in Equity, the reasonable rule is, that In E<iuity. 
the contract is vitiated by a misrepresentation, “ dans locum 
contmetui," i. a, asserting a fact on which the person entering 
into the contract relied, and in the absence of which it is ' 
reasonable to infer he would not have entered into it ; qr sup- 
pressing a fact, or not properly stating a fact («), the knowledge 
of which it is reasonable to infer would have made him 
abstain from the contract altogether (t). 

And where a vendor, who has the means of knowledge, and 0' caused by 

. • . nrgU- 

is bound to use due diligence, misdescribes bis property in gmoe. 
any important particular, it seems probable that the facts 
would in themselves be deemed conclusive evidence of a 
fraudulent intention («) ; e. g., a statement that the estate was 
about one mile from Horsham, when in fact it was upwards 
of tliree miles distant (os) ; and, in another case, a material 
misstatement. Upon the sale of a house, as to the amount of 
tho ground rent (y) ; and, in a later case, a description of di- 
lapidated property, as “good and substantial but unfini^ed 

(f) fTrCfte r*W9»ai^'l, ICoa A R. {*) P^itfard v. Iliti»rd$, 17 Be»r. 

107 { Mi m KSb v« 0 Car. 00 ; Swaidaud v. Ihndef, 20 Baav. • 
and P. 728. 430. 

(rt 8)^. St. («) Saa Sag. 22, HI ttf 

(r)/«^ V. 1 BNC.lt a ^ Nvifitk y. 

870.S77}aaa8OI,AV.7«. iOaa{k.SS7.i 

(a)]WnMMv.AAaii,|i.|t.t41g. (y) iTiRi t, Oi^l « Oar. 4 P, m 

121,I..B.8(%.A^tl8. 
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vjoismum Alb coKDmoiis. 

(«}» seem io Iats been eimndfirad, «t Law, to be. 
in bdr vety natoie, Itaaduleni ' 

!bat a sale of property merely by its tuniid and known 
description, without alteration, addititm. or ocnnment, will 
bind (be purchaser, although such desetiption may in fiust 
accidentally mislead him : for instance, where a house long 
known and rated as No. 39, Regem^ Square, Brighton, was 
sold in London by auction by that desmption, and the 
purchaser bought • it without previous inquiry, and then 
found that it was not actually in the Square, but in a side 
street, commanding no sea view, and was a smaller house 
than the houses in tlic Square, he was held by Sir James 
Parker, V.-C., to his bargain (<«). 


In this case there was that degree of apparent hardship 
and mistake which might, without much difficulty, have 
induead the Court to decline to exercise its discretionary 
jurisdiction : but the decision, it is submitted, was correct. 
It was, no doubly a hardship upon the purchaser to bo 
obliged to take property of a less valuable kind than that 
whidi he fimeied he was buying ; but it might have been 
an equal or greater hardship on the vendor to throw the 
property back upon his hands, and so to deprive him of the 
advantage of those hotui fide biddings at the auction, which 
immediately preccnled the bidding upon whidi the house was 
knodeed down to the purchaser. If a man diooses to enter a 
pobhe*8ale room, and to bid fur property without previous 
imjuiry, and therefore evidently not with a vicK^ to personal 
occupation, but as a more speculative investimmb on 
Us own imperfect knowledge or recoUectiou of its particular, 
features, and then finds that he boa made a wifttakc^ all 
can be said is, “ qui vuM deeipl, dadpiatViit" L^ll^ever, ^ 
or particulars had flomtahp^^j^ rafereifoe 


to tie irtetad if Jfm 


le tba 

r^f., 
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to Regency Sqii^ as |;0Bsc8siiig pecoW advant^es ca^p. ly. 
—such as a am ▼ieW’—wluch, al^oog^ eiyoyed Jby the ^^ 3. ’ 
houses genmally, ware not enjoyed by No. p9 in particular, ^ 
such refeioaoi^,. strictly conect in fil^t, would 

probably have be^ held ta savour sufficiently of deception 
to deprive the vendor of the assistance of a Court of 
Equity. ^ . 

Where a house known as No. 58, Pall Mall, but which Sumton v. 
in fact was built at the back of No. 57, and couimu- 
nicated with the street merely by a passage, was sold by- 
aucticm, not merely as “ No. 58, Pall Mall,” but as “ No. 58, 
on the noi'th aide of Pall Mall, opposite Marlborough House” 
the Court held the Case to be one of misdescription, and not 
to fall wilhin the authority of the Regency Square case (b) : 
and the cases seem to be distinguishable on this ground, viz., 
that in the former there was a mere description of the 
property in those terras in which alone it could be properly 
described ; whereas, in the latter, the ordinary description 
was so amplified, as apparently to involve an assertion by 
the vendor that the premises actually occupied a specified 
desirable locality. 

* 

If the intending purchaser do not rely upon the particulars So if he test 
or statements of the vendor, but examine the property in 
person or by his agents, he cannot, in the absence of dii’ect 
fraud, contend* that he is deceived by the representations of 
the vendor as to any point upon which he has thus tested 
their aocura^ (b) ; but if the misrepresentation be of siich a 
nature os not to be apparent on a personal inspection, and 
the purchae^ reU^ upon it, the mere fact of his having 
examined tibie px< 3 perty does . not necessarily make the 
contract binding upon him (<f). . 

It may, hh^yBr,%'CdIleeted fmn the cacl^ ^t La# and Oases of 

• material mis- 

iSeanloii V* S«u4,. **?^P^^* 

(e) ^ Jfe (fO T, Ii, H. 6 OIl ^ 

P* 232 ; m Urn indgOMMlt hit Cb^, Apll , " t 

km V. Shiilko^ 7 Beav. 142j and 
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in Equity, that^ indepcnd^dy of finudl, and on tlio mere 

ground of the materiality of the misdoseripti<Hi, tho nsual 

oonditicHi as to oorapensaticm wiU not aimil in the follonring 
eases, via: — 


Where Ist. Where the property is not of tho same description 

*** appears to bo in the particulars ; as where long lease- 
'• hold is described as freehold (r) ; or copyhold is descril)ed as 
freehold (/) : unless, by reason of the fine, &c., being fixed 
and nominal, and the right to ininends and timber Ijcing 
in the tenant, the customary tenure is in fact equividcnt to 
freehold (g ) ; or where land which was formerly copyhold 
and has been enfranchised under the Enfranchisement Acts 
but remains subject to the rights of the Lord in respect of 
minerals, is described as freehold (7i) ; or where an under- 
lease is sold as an original lease (i) ; or as where, upon the 
sale of an estate let at lease on a rack rent, siich rent is 
describerl as a ground rent (1*) ; or where the occupation rent 
is overstated, or so stated as to mislead (1 ) ; or what is 
described as a freehold ground rent is in fact only a sum in 
gross secured by personal covenant (m) ; or as where a 
bouse, composed externally partly of brick and partly of 
timber and lath and plaster, is described as a brick-built 
house (»). 


w not 
kdeuticat ; 


2ndly. Where the property, as describe*!, is not identical 
with, that intended to be sold: as when a vendor, mtending 


(e) See And conrider Browne v. 
FtnAon^ 14 Vee. 144. 
s </) V. CVx, 10 Bear. 23; 

Uppertm ▼. NickoUon, 1^. B. 0 Oh. Ap. 
436; L. B. 10 Eq. 228, and vide infrA, 

Ok xyjii,, 8. 9. 

{g) Price 2 l>e O. M« 

Attd ^ t Mi in auch eaw the 
eHMl ef |he Vcpfhold Enfranebue- 

inwt now lie 

Oi Vppulm % iM 


(t) MadtUy V. Booth, 2 De U. ft S. 
718 ; Law v. VrMn, 16 Sim. 377 ; 
but see DarUngUm v. HemPion, Kay, 
550 ; T. 1 Jur<. X. S« 

278 ; revened 6 De G, M. & G. 33 ; 
Srm^ V. 8 N. 8.1198 ; 

and Mke, ioo^ r. Mddie^ 22 

Beay. 477. « 

{k) Stemri f « 1 Mer. 26« 
(1) XL 2 Ok 

A|Kf 21« 

. («») JmlTsS. 

(a) 2k 
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to sell No. 2 10 a deseribed it ns No. 4, the pur- 

chaser, although No. 2 wae the same description of house 
as, and in better than, No. 4^ recovered his deposit 

at law (o). 

Srdly, Where a material part of the property described 
has no existence, or cannot be found (p ) ; or where no 
title can be shown to it ; as when, upon the sale of a 
leasehold house and small yard adjoining, the yard was 
not included in the lease, but held from year to year at 
a sepamte rent (q). ^ 

4thly. Wliere the misdescription is upon a point material 
to the duo enjoyment of the property ; as when, upon the 
sale of a lease of a house and shop, the particular merely 
stated that the lease contained a restriction against certain 
specified trades being carried on upon the premises, whereas 
in fact several other trades were forbidden (/*) : so, also, 
where upon the sale-of a piece of land described as “ a first- 
rate building plot of ground,'' no notice was taken of a 
right of way passing over it (s), or of an undergiound 
watercourse wliich third parties had liberty to open, cleanse, 
and repair, making satisfaction for damage thereby occa- 
• sioiied (t) : or where a reservoir and waterworks were 
described as yielding a specified yearly rent exclusively of 
the laud and buildings, and it appeared that this rent 
consisted of water rents paid by the occiipiei*s of houses 
separated from the reservoir by property over whi^ the 
vendors had merely a right of waterway under a yearly 
licence (u ) : or where a manufactoiy in a town abounding 
in springs was described as “well supplied with water," 
when iu fact there was only an artificial supply from 

(a) Ua^k V. ifs/M; 8 Csr. k P. £q. B. 184, 196. 

115. («) y, ' BUihej 4 Bing. N, C. 

(p) ^ohifoon V. Muijjiimef 8 Moo. & 463 ; and see Cfib$on y. D*BsU, 2 Y. & 

0.92. 0.0.0.542. . , 

(g) Dobdi V. IlutMn$<m, 9 Ad. k (Q 1 DeG. k 

' E. 356. . S.609. 

(r) V, Booth, 1 Bing. O, (a> Price v, 2 Po, Q. 

870 ; MO Vi(pMUe$ v. Bow^ 12 Ir, M. ft Q. 889. 


Chap. IV. 
3. 


or material 
part of it is 
wanting; or 
has no title. 


or its due 
enjo^’iiieiit is 
materially 
affected ; 
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JSF$iterfrod» Compmy upon paiymBiai^ ot a heavy annual 
wte (*) : or whew property ia deaerihed aa “ freehold 
and it is in fact sobject to undiscIoBed restrictive cove- 
nants (y). 


Or whm othly. Where the misdescription as to quantity is so 
serious that it is no longer a fit subject ifi>r o(»npcnsation ; 
toqaaatity; gg where the estate was said to contain “14 acres more 
or less ” and it was found to conliun 27 acres (c) ; or 
where the acreage was given ^ 21,750 .acres, when it 
was in fact only half that quantity (a) ; and there may 
be cases wheie from the use intended to be mode of the 
property by the purchaser, or from other circuinstaiiccH, 
even a trifling deficiency in quantity, may not he a fit sub- 
ject for compensation. 


or ftmoQiil of 
oumponiMition 
cttimoi bo 
esUmatod. 


Gthly. Where the mi8<le.scription is of such a natuie that 
the amount of coiiq>ens<atiun cannot he estiiuatoil ; os where, 
on the .sale of a reversion, expectant on the decease «tf A. 
in case he should have no children, his age was desciibed as 
06 instead of 04 {h ) ; or as wh«i’e,4il of a wood, tho 

-parriculus erroneou-sly 'stated that the average size of tho 
timber approachcl 50 feet, the number of trees not. being, 
stated ((') ; or as where the particulars stated the premises to 
be in the joint occupation of A. and B. as lessees, when in fact 
A. was only assignee of the lease, and B. was a mere joint 
occunier (d); or as wbei’e the right to coal under the estate 
was drown to be in other parties, and no means existed of 
detennining its value (e); or as whew .property was described 
M "now or late in the occupation ^ Sk ^ hui otheilpii" and 


(c) £ej^aad v. llUmgvertk, 0 Jar. 
N. a 8U i S I)e G. F. a Jo. 248. 

(y) V. OaUUtmtgk, L. R. 

S<ortk 8 Ycrntig k 

‘saasa' 

.smv. «i,i m 

■ ■ ' 


,90 BMnwos V. JMim Iloa k U. 
iJImi Mi4«M8ClAjj|I. jet 
• (e) lont Jtmte it. BmnAwsiO, 

^Ha286. .V 

' JO 1 SEmv k 

' & ijW i tat a# V. Pets, 2 

0m. * <4. r. GUms, 

. ^aiiNteiff{jl^20I,.T.104. 
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vixcifOum i)n>.ooKomoN& 

it was in &at to iemai tor Uves tow rentB which iv. 
were not diadoiiM (f), — — 

Tho condition an to compensation usually provides that 
the amount shall he settled by arbitration ; and, finquently, oon^Uon. 
that any dispute arising under the contract shall be similarly 
referred. It has been held that an action lies for breach of 
imch a stipulation (g). 


And it may bo observed, that where the vendors are jl 

tnistoos they are not justified in allowing compensation for lue it. 


their own erroi’s, and a Court of Etpiity will refuse to act 
mwui a clause to that effect in the conditions (/<). 


Instead of tho usual condition provi<ling for compensation Condition 
in tho event of any omission or mi.sdescription in the par- 
tioular, a condition is frequently insoi-tod that in such a case SjJjrrfbythe 
no comiMsnsation shall be allowed by the vendor. In one vendw. 
case, w'here land was descrilxjd a.s containing la. 2r. 8p., and 
tl»e vendor showed a ti^ to only 3r. 24p., it was held tliat, 
umler such a condition, WR purchastu- w'as bound to complete 
without compensation (i). So where, by an unintentionsS 
error, land was stated to contain 7,083 square yards, but in 
fact contained only 4,350 square yards, and tho purchaser, 
nothwithstanding the conditions, in.sistc<l on compensation, 
though the vendor offered- to vacate tho sale, specific per- 
formance waa decreed at the suit of the purchaser, but upon 
payment of the whole of the purduuso-money and costs (k). 

But such a .condition, if relied on by a vendor seeking to O*®®***® 

^ that no com- 

enforce specific perfonnanco, can bo held to apply only to.peawtion 
trivial errons ; and not to preclude a purchaser from the right 
to compenaa^on for a material deficiency in the quantity to <»r 


(/) Hvtghu V. Jmt*, S S>» O. 894 ; ) Hdbvm v. BBH, 9 B«ar. 17, 

Jo. 807. * (<) iVteotf V. dmimlbtn, 11 C. B. 

($r) Idvi»g*U» V. Sam, 1 Jin. K. Et 996 ; and see LetlMdge r. KMuMm, 
894, Q. B, ; 2 0. L« B. 1696. 2 Jar. N. a 872. 

(5) WMte r, GwiSim, 8 OL B B. (i) Cordltijfipi/ v. OktodonHighi 8 
766 ; (but «oo Hill v. BvttMty, 17 Ve*. ^nr. N. 8. 686, 766. 
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C^ZV. 

SmlLt. 


As to tlee<)a 
and attested 
c<^ioa. 


What docu- 
ments the 
purchaser is 
entitled to 
have oove- 
nantod to be 
prodnced. 


AKB CX>KDniOK8. 

ii# where tiie poperty was staA^ to contain 753 
aqioiM 3 ^ards, hut in fiu;t contained only 573 square yards (1) ; 
or from avoiding the 'contract where the misdescription is of 
such a nature as not to be a fit subject for compensation. 


In the absence of stipulation, a vendor is bound to produce, 
at his own expense, the originals of all deeds and other in« 
struments necessarj' to verify the abstract (m) ; except copies 
of court roll, and such instruments as are upon recoixl (vi)^ 
or have been lost (o) or destroyed ; as respects all which ho 
may verify his abstiact by secondary evidence (i>) : ho must^ 
however, as a general rule, in order to render copies admis- 
sible in evidence, prove the execution, and delivery of the 
originals (</) ; which, when deeds are lost and the w'itneases 
are unknown, is often an insuperable difficulty. When the* sale 
is completed, the purchaser, if he cannot liave tlie original title 
deeds, is entitled to a covenant to produce them, and to attested 
copies of the originals (/•) : this right, however, does not seem 
to extend to old deeds not necessarj' to make a title («) ; or 
to copies of coui-t roll, or instrumente on record, unless (as 
respects the covenant for producti<||||4hey are in the vendor’s 
.^possession or power (t); or to documents used merely as 
negative evidence (u) ; and now by the Vendor and Purchaser 
Act, 1874, in the completion of any contract of sale of Imul 
made after the 31st December, 1874, and subject to any 
.^stipulation to the contrary, the inability of the vendor to 


■ ,T 

(Q Wkitmon v. Whitemore, L. R. 

S m. 

(») Btrrjf V. Toun^^ 2 E»p. 640, n, ; 
9iig. 447* 

(n) Cooper ▼. Emer^f 1 Ph. S88. 
It 8«eiD« doubtful whether the rule 
extendi to deeds inroUed merely for 
snfe cui6i^yi and not under any sta* 
tntoiy pwiiion ; fee 0 Jann. Conv. 
by Swoet, 

* (o) % PWpi, 2 AtL 641 ; ^ 

W to It indent tvidenoe of 
lg 0 L ioe (Milk iMbps IS Blm. 
Mil 10 Cl A F. 

058 ; Martyr. JBTart, 
r.Sartpm, 4 Bear. 90 ; UMurdi v. 


LeiciSf 11 C. B. 1035 ; i2ey. v. Sofron 
mil, 1 2L A B. 98; AU<Ai v. 
QeraigHp, 6 Ir. Juh 49^ L. C. 

(p) See at to a recital being under 
tlie circumftanoeg euffideni iiecondaty 
evidenoe of the recited deed, MouUon 
y, E/UmmiM, 1 Be P* ft Ja 246. ^ 
(9) BrparA r* 4 Bum. 1| 
tee, hovrertr, m ktfrd, Ch. 

vm. 

^ f) 15 Vm, in 

[i) Vv Ibdbr, 6 Vet. 40. 

\ (t) cat xni,A6. 

(«) See Cbeper v. Mmt0t 4ted in 
1 Blayet on Conv. 578* 
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furnish the porchs^ vnak a legal covenant to produce and oiwp. iv. 
furnish copiM dooiments of title, is not to be an olgeetion — ^ 
to title, in case the purchaser utill, on the completion of the 
contract, have an equitable right to the production of 8u<di 
documents (x). A legal covenant is, of course, a covenant 
so framed as to run with the land at law; but it is by no 
means clear what is meant by an “ equitable right to produc- 
tion,” or how SUdi a right can be enforced, except, perhaps, 
against a holder of the deeds who took them with notice 
of the liability to piwluce them. The Act does not contain 
any definition of the tenn “ land and this rule cannot, it 
is conceived, extend to a contract for sate of an incorporeal 
hereditament. 


Pieviously to the late Act, the attested copies and deed 
of covenant had to be prtqmrcd at the expense of the expense to be 
vendor (y) : if he wished to exclude, or to derogate from, the P”P"®*** 
purchaser’s rights in the alwve respects, he must do so clearly 
and explicitly in the conditions : but in one case a condition 
that all attested copies, Ac., which the purchaser might 
lequire, “ for the purposAof examination with, or verifying 
or proving the abstract, should be sought for and procured' 
at his expense,” was held to preclude him from requiiing 
on completion attested copies of the title deeds at the 
vendor's expense (r). At Law, a condition that the deeds 
of covenant shall be procured by, and at the expense of, the 
purchaser, was held to throw upon him the risk of being 
unable to obtain them, the vendors having procured produc- 
tion of the deeds for the purpose of verification (<t). But 
now, in cases falling under the late Act, such covenants for 
production as the purchaser can and shall require are to be 
fhmished at his expense ; and the vendor is only to bear fhe 
expense of perusal and execution on behalf of and by himself, 

(z) n k 88 Viet. c. 78, teot 2. V . (a) Oabritl v. firnfa, 18 Q. a 847 } 

(y) Bougkton v. Jtttdl, 16 Vea. 176. but see and oompare Oiienu v. I/itr- 
( 2 ) Aibott V. Bamdl, 2' Jur. K. S. vey, 7 Jw. V. C. tC. B. ; (Mtton 
631 ; and ae« Sltvny v. Stroi^, 4 Jar. v. Seudamore, IK.&J. 381. 

N. 8. 943 ; ted queen. 



FAttttCUtABS IKD OONBITIOKB. 

$alSC on beltalf of and liy neoMitoiy* poriaes oAer thaa the 
JtiMaatir (h). It triU he observed thikt this rale does not 
ptrovide how the expense of attested oopies is to be home : 
So thati in the absence of stipulation, the vendor, ^t is con* 
odved, will still be liable to prepare and ftmiish them at his 
own cost. When property is sold in lots, it is almost the 
invariable practice to throw the expenses of attested copies 
upon the purchasers; and k solidjior would giraetally incur 
personal liability by omitting a condition to that effect : the 
condition, if so intended, should expressly provide for the ex- 
pense of all attested copies, whether required for the verifica- 
tion of the abstract, or for -any other purpose (c). Particular 
care to insert proper conditions as to deeds should 1)e^akcn 
upon the sale of a part only of an estate in mortgage, when 
the purchase-money is not likely to pay off the incumbrance : 
a deposit of the deeds with some third party, for the joint 
benefit of the mortgagee and purchaser, will, if acquiesced in 
by the mortgagee, be the most eligible arrangement ((T). 

CiMtoJy On a sale in lots, it is generally requisite to provide for 

the ultimate custixly of the deed^ which, in the absence of 
stipulation, go to the purohaser of Ore lot largest in value (e) ; 
or rather, it is conceived, to the purchaser whose aggregate 
purdhase-money of land held under tire same title amounts 
to the largest sum If, however, there be any lot which 
^may fairly )>e considcicd a principal lot, the purchaser of it 
is usually made to take them and covenant for their pro- 
duction: where tlic intention is that they shall belong to 
tire purchaser whose purchase-money amounts id the Isig^ 
sum, it may occasionally be well to provide Sot the con- 
•tingency of the two largest purchasers buying to an equal 
amount. The expression “ laigeat lot” in such a condition 
means the lot of hugest superficial area (e)< Under a con*- 
dititm giving the deeds to the parehaecr of the "largest lot,** 
he is i^lowse entitled to them as aglinet Um pUB^fiiBer 

t» * to tecta , 

Set ^ i («) «.ir kMt, i k. a 

K.s.to}« If j.lS. 




Frovidon «$ 
to docMift oa 
sale of part of 
mortgaged 
tstate. 





. WHX^COQHS. 

9f c^ OQ, .^uch a,0(Mi^ 

4 xe^ 1 >y it)E 1 ^ liijr aau^ tlie lot itrluch is 

t 9 oany. w|%; it. xi^t to the deedsu When the vendor 
|etai]u.s])jr.|ii|^ iS tl:^ estate to which the deeds relate, he ' 
is now, to anj stipulation to the contraiy in the 

opnttactk. entitled to retain them ((f). 
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inteiided toi relieve the vendor from his Tltfe*nd 
liability to deduce a marketable title, and aa^***** 
verify the abstract by proper evidence at his own expense, 
must be expressed in plain and unambiguous language (i). 


Fer instwoe, a condition that he shall not be 1)ound to iWuctloii of 
prodbee any original deed or other document than those in liis 
possession fmd set forth in the abstract, was held not to relieve 
him from his liability to verify the abstract ; for non con.’^at .Hurt verify 
that, becaim he has only certain specified deeds in his pos- 
session, he cannot prove his title (k). But where a contract 
provided that the purchaser should admit the vendor’s heir- 
ship to the last owner upon a copy of his pedigree, and should 
not require any further evidence, the purchaser was forced to 
accept the title, although the copy of the pedigree failed to 
trace the heimhip (Q. 


4#' 

So on an agreement by a vendor to sell a lease “ as he held Agafawt 
the same” for twenty-eight years, a condition that the piuv lesaor^a title. 

« 


if) T. /axikam, 21 Be^r.llO, 
foQowli^r * of Eldon 

in ib* 111 ; and 

Hde i^fr4t Olw XXI.» Mot. 

(ff) 27 a 2^ Vlot^ a 78, Uidvide 
VI^, Qu xxn., 7i 
{h) 8o>ia^ ▼« IS B. A Ad. 

•in ; JDmv. Sbmi(m, 1 SC. a W. 695, 
701 fSoB ▼. JBMff, i Hum. a G. 
410 ; WorAHtgim t; JtFmrimgian, 8 
C. 086 ; ^UikTf td x^ftrdi gooda,- 
V. OQO, 

see 514 { but eee Simm ▼« Mdrrifta, 
17 Q. B. 281. Thft of the 
subj^-nifttter of eonlnict .my 

vary the nle, as on jus AgroenMut to 
VOXi. i» 


buy the benefit of a proposal for a 
lease, Baxter v. Condltf, 1 Jac. & W. 
676 ; and see as to restrictive con- 
ditions, Lethbridge .v. Ktrkman, 2 
Jut. N. S. 372 ; Stronge v. 
t6. 888 ; PMUipi v. Calddeugh^ L. B. 
4 Q. B. 159. 

(i) Of&omc V. Earveg, 7 Jnr. 229, 
V.-C, K. B. ; and sm Otarhe v. Faux, 
8 Buss. 820 ; ai|dAfblVM v. Keardqf, 
2 Y. & C. 189. 

(Jt) Soitthbg v, BuU^ 2 MyL & 0. 
and k» ^ 

N, i 666 ; OfMfw# V4 Marveg, 

(Q NaA 9 Jun K 

4Si, V,.a Stuwt : Mi fuem. ^ / 
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ohMOT ; dioul*! not n^uire tlio tij^, mifAiid nqti It 

■ i^ppwiB, TpeveiDt the l^ter fir^ siuirwi^ tiint the learn wjRa 

invalid (m). So on a sale of an mideileaaei, a condition that 
*' no requimtion or inquiry shall bq made respeetu^ the title 
of the lessor or bis superior laadlmrd, or hia right to grfmt 
sudi underlease," was held not to preclude the purchaser 
firom objecting that the lessor, having mortgaged the premises, 
had no power to grant the underlease (n). 


" So, upon a sale of an underlease, described simply as a 
leue. lease, a stipulation that the vendor should not he called upon 

to prove his title, was held to be inoperative when it appeared 
that the original lease eomprised other premises, and contmned 
covenants embracing both properties and exposing the pur- 
chaser to evdetion thiough the default of the holder of such 
other premises (o). And where the interest, being an under- 
lease, was offered for sale without intimation of the fact, the 
defect was held fatal, although there was a condition that the 
purchaser should not call for the lessor’s title (p ) ; but this 
doctrine has been impugned in later cases (q). 


So where leaseholds were stated to be sold “ by order of 
the executors,” but were in fact sold by the administrator 
de bdnis non of the testator durtmte dbeentid of his next of 
kin, it was held that the title could not be forced upon the 
purchaser (r). 


(m) See Sug« 3«39, and see jud^- see PiUle» v. Hooher^ 3 Madd. 193 ; 
ment in Shepherd v, Keatley^X Crr>. ▼. //amtZAm, Kay, 617. 

M, & R. 127, 128, disai^roving of {p) Madehy v. 2 De G. & 

BpraU V. J^ery^ 5 Man. h. R. 18S ; S. 718 ; eee also Brve»$l v. Motion, 
"and see Wheekr t. Wriyht, 7 M. & 8 Jut. K, S. 1193. 

W. 3^9, 362 ; but see 2 ColL 341 ; 

and Bwbu v. Btnihy, 6 De O. ft 8. 667 ; JHairikU y. Sai^ont 1 Jur. 

525 ; Me Mtuyrmve v. McCuUayk, 11 277, V.*C, W.,rdvesaed|3I>e OmL ft 

Ir. Ca*. H45h 496 ; Bum v. Poeock, O. 83. 
i:^lLlKq.^a;L.RlCh.Ap. 379 . (r) IT^ ▼. 

(a) WeMdl y. We^ L, R. 9 Q. 0. 376, oTwynlliig V^-O. 8., 8 Bma. 
and V. ft ft Q. 338| 

A<4 X«74, 87 ft 8* Viet. p. 73, 2 Jur. N. 8. 636. wbeM the oondf^on 

|lek. 2. ,. ? / , did not po^ dlMOlly to the objec- 

(4 BM» V. e.-a. m , um. 
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on A. for life, with remaituler to her children, with a trust for 
sole on per death,aiid that, the tele being in her lifetime, the 
ehildien, the^ Msigns or trustees, should join in the con* pMtiM who 
vejtahce, and it i^peared that the children had settled their 
shaires, and their trustees had no power to concur, the pur- 
chase!* recovered his deposit («) : and an express agreement 
to m^e a good title has, at Law, been held to bind the vendor 
to remove defects in title, which were known to both paities 
at the date of the contract, and which were in their nature 
removable (t). 


In the absence of express stipulation, the common condition, ^ to redtals 
as to recitals l)eing evidence, would not, it is conceive<l, bind de^. 
the purchaser to accept recitals as evidence of conclusions of 
law (u) : nor would it seem to preclude the pui-chaser from 
proving aliunde the inaecui*acy of the recitals as to matters 
of fact. Whether this would be precluded even by the ex- 
pression “conclusive evidence,” may l)e doubtful; at any 
rah' such a condition would not avail, if it contained any 
misrepresentation upon the point in question (x). 

The conditions usually provide that deeds more than Ai to deeds 
twenty years old shall Iwj conclusive evidence of every- ouTb^g**" 
thing stated, noticed, assumed', or implied therein. Where e^dence. 
the condition was that they should Ikj evidence of cveiy- 
thing recited or stated, it was held that, in onler to bind 
a purchaser, the statement ought to la* .something alleged 
by way of direct recital, and not mere matter of infer- 
ence (y). Of course such a condition would not be suffi- 
cient to make sub-recitals evidence. And now, in the 
completion of any contract of the sale of Itind, made 
after the Slst December, 1874, and subject to any stipu- 
lation to the contrary in the contiact, recitals, statements. 


(f ) Motity V. BUt, 17 Q. K 91, («) Brytdalt v, Maet/ 6 De O. M. a 

(f) BamtU V, Whtdtf, 7 lil, & W, O. 103. 

364. (y) Bu^n<»y. PvpplekM, 4 C<aiu 

(u) 9 Jann. Conv. by S. 4 ; Geold Ben. ST. S. 40 ; 4 Jnr. N. S. 414. 

V. Kay, 683. 
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vjumceint&is 43m mmmm 

^Cj Mifar niiittffitii Miriito in 

wdiff6i» IxwtauiraeaatB, Aete of I*iBd&u^t^ our AtKtotoiy daolar 
.iMgttbB ttranty yearn old ai(> tlTe daiie of t)ia,iMmtiiBct» aio, 
tknlesB and except bo far as th^ sball be Jpioved to be 
inaccurate, to be taken to be suffidient eu^lflUoe of the 
truth of such fhcts, matters, and deacriptiona (a) ; but this 
rule, which does not bind the purchaser to accept 'mere 
matters of inference, is less compr^mud've than, and in 
practice is not likely to supersede, the ordinary condition. ' 

Utoiteto- Where the e\'idence of some fact on whidi the title 
mliabir' depends is insufficient, and there are no better means of 
verification, it is frequently provided that the purchaser 
' shall Iw satisfied with a statutory declaration ccmfirmatoiy 

of the title in the point in which it is defective. If such 
declaration has been actually made, it should be referred 
to and identified as a subsisting instmmenl If it has 
yet to be made, its pro|)osed effect should be clearly statorl ; 
or, which is better, a copy should lie referred to: and, if 
practicable, the proposed declarant should be q[teoifie<l ; a 
daiLse being added, prcAdding for tiie aubstitution of some 
other competent person in the event of the death, refusal, 
or incapacity of the person so specified : and them should 
be no question as to the compet6n(y of tiie dedaraat to 
speak to the facts which he alleges (b). Where, as fiu- 
quently happens, the declarant states what Ke cannot pos- 
sibly know except by hearsay, his declaration is of small 
value as evidence. ' 




And the author conceives it to be a geiieinl Itile, and it 
* ' is one which he has constantly enforced in pn^ciice, that a 


vnnhaa vendor, to the best of his information, is bonp4 io answer 
all liclevant questions put to him in to the pc0l^y 

wbi^ he has contracted to (^'*cr tiw ; tottess 

l4i$jprimiA ffwie lial^ty in ilis nega- 

by<the conations : and that fbat a pur- 




clKMor bIm eet^^)i^ped&4..eTid«iice 

aierely tao^il^ mUiaiiiad abw&oe o( botter 0fi4$iu» •, 
and doM not ^ voidor to ke^ back aodi better 
evidenoa-if ke iMStiUiliy baa it, or to withhold any in&nna* 
tioh whkh btity be in his possession. 

The following point often arises in practice. A large 
estate in tiie same, locality has been acquired from time 
to time, and is held under a variety of early titles. Ilp- 
wards of twenty years ago the whole was put into settle- 
ment, and has been since held under such settlement. It 
is now. put up for sale in numerous lots, and it is impossible 
io identify the modem with the ancient general descrip- 
tions. The vendors accordingly sell under a mere condition 
that jfvidenoe of twenty years’ possession shall he evidence 
of identity of parcels. The vendors’ solicitor then, almost 
at random, as respects each particular lot, selects from the 
early titles such a title as he considers to be appropriate ; 
and supplements it by the general settlement, and the 
suttsequent assurances (if any). The purchaser calls for 
evidence of identity, and is offered a declaration of twenty 
year's’ possession. Now such a declaration, referring as it 
does merely to a possession subsequent to the union of the 
titles, obviously cannot show, or tend to show, that the 
lot is held under one rather than another of those several 
prior titles, tihie assurances in which are expressed in terms 
capable of comprising such lot. The declaration and con- 
dition c^n» it is submitted, only bind the purchaser to 
assume thnt the lot passed under some one or more of 
the several possibly relevant prior titles ; and as the vendor 
cannot show which in particular is the true prior title, it 
may be 'Well contcmded that he is boxmd to abstract all. 
Such a liabiHiy might in many cases be very serious ; and 
shoidd, wke>»,“5kcu ms taiyces require ft, be^ guarded against 
by a oonditum more stringent than the one in ordin^ 
use. It must alao be bome in mind that ip a case such 
as is above mppoifBii; the doubt as to under which of sevmnl 
titles a paitiei^ lot is hd.d, affejpts it with the aggreg^ 
imperfections of all smh prior titles. 
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A^tojecliih 
rMtionof 
pninnwlon 
ui proof of 
Identity of 
Uods held 
under aevenl 
titlM. 
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CiwdlttaM,it 

biMjNir* 


pAKriQiruis Aim ooKcmons, 

liai mwe genenl or tbnbtM «qireauoDs, sug- 

gesting, but not spedfying, n &w in t}>9 V6ndi»''B title, 
. n^by not bind the purchaser (c), he is bimnd a detaid) 
stipulation as ,to title (e), e. g., an agreent^t by assignees 
of a bankinipt to sell his estate " under swdi title as he 
recently held the same, an abstract of whicdi may be 
seen” (/) ; or that the purchaser should only have tfie 
receipt and conveyance of A. (an equitable mortgagee), 
and the assignees {g ) ; an agreement by ordinary vendors 
to convey “such title as they have received from A. and 
•B.” (A) ; and a condition that the purchaser should ac<M!pt 
the vendor’s title “ without dispute” (i) ; or idiould accept 
“ such title as the vendor has” (A) : so, an agreement that 
the lessor's title shall “not be inquired into,” has lieen 
held to preclude objections arising on the face of documents 
procured by the purchaser ulimule (1) ; so, where a breach 
of tnist, invalidating the title, was clearly stated in the 
conditions (m ) ; so where a purchaser was precluded from 
objecting that no paynicnt had been made for twenty 


(c) See Edwards v. Wickwar^ L. 
R, 1 Eq. 68. 

(</) V. Majypf 2 Coll. 556, 

662 ; Forster v, Ilofjgarl^ 15 Q. B. 
155 ; Warikin^on v, Warrington 5 
C. B. 636 ; Lethbridge Kirkman, 2 
Jar. N. a 372, 

(c) But see Darlington v. Damib 
ton^ Kay, 658 ; infrd^ d. (1), mi qu, 
(/} Fremt v. Wright^ 4 Madd. 364. 
(gf 'Croom V. Booths 1 Dre. 548. 

<A) Wilmot V. WiUdnsom, 6 B. ft 
606; Aekworih v. Mouneey^ 0 Ezch. 176. 

(/) Duke V. Bametiy 2 Cali. 337 ; 
4 and H^y v, Sterne^ 1 Dm. ft WaL 
686, agreement by A. to leaxe for 
** tbe longest term he ooold grant ; '* 
and 900 Anderson ▼. Higgins^ 1 J. 
ft L, 718 ; and Lord St. Leonard*’ 
MUarhm V. ft P. 374, on Cattdl v. 

3 t,.ft 0. 418} and aee 
LfomM r. K. ft W. 7341 

14 Jar. 882. 
20 L. T* 

ftH V..0, w.} iMi % nmeX D. 

I 0. P.82, 


(Q Hume t. BenUey, 6 Do. Q. ft 
8. 620 ; tee, however, DarUngton v. 
Hamilton^ Kay, 650 1 bat there, the 
stipalation in Uie oonditkm did not 
pr^nde **uiqairy”in other qaariorv \ 
it was merely directed against re<}ui- 
sitioDB on the vendor to prove the 
title. And see oommeiitB on Mume v. 
Bentiey, and DnrUngUm v. HamilMm 
in WaddsU v. Wdfe, U R. 0 Q. B. 
616, where the word ** inquiry " was 
treated as oonvertihle with ** requisi* 
1ioD,”andtheooDditfonWiis held not to 
predudeinquitjaiiiiiMfa The doctrine 
laid down in the seoond paragnqih of 
the jndgmeBt hi JktrUngtm v« 
ton that whaitSfferaioy bo the tarms^ 
the eon^llon of ^Is^ If the 
obtfhi fadoniiatloa ofunuh that the 
thW of the v«nte^;#i dear and 
dfatinoti he has Insist upon 

a* *0 b. too 

(oi) StfStisSt 8 D. 0, Jt 

Aft'lA 
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years of a rent thd ' istil>je($fc of sale (h) ; so, a condition Omp. tv. 

binding a tnirehaser, if he considered tiie legal estate out- ^ 

standing, to be at the expense of getting it in, ms held 
to throw on hini the risk of making out in whom the 
legal estate' was vested (o). And, as a general rule, if 
facts are Ml^ disclosed, their legal effect need not be 
stated (p). 

Even the special circumstances of the contract, indepen- Bight to can ' 
duntly of express stipulation, may show that no tith; was 
intended to be produced or called for (</) ; and in considering 
whether an objection to the title is sufficiently bixjught before 
the purchaser’s notice by the conditions of sale, the fact of 
his being an able and experienced uiember of the legal pro- 
fession is not immaterial (r). 

Where a vendor of leaseholds agreed to produce a good Condition 
and marketable title, commencing from the freeholder, but no condnsive. 
title was to be called for prior to the lease from A. B. to the 
vendor, and it appeared that the agreement for this lease 
had Ixjen mortgaged, and othenvise dealt with, "it was held 
that the vendor, as plaintiff, could not refuse to produce this 
d^uitahle title (a). And it has been held that, if instead of 
simply stating the material facts, and then stipulating that 
the purchaser shall accept such title and interest as the de- 
tailed circumstances confer on the vendor, and no other, — in 
which case the purchaser would probably be bound to take 
the title, whatever it might lie — the conditions go on to 
state, not as a conclusion of Law fi-om the nan-ated circum- 
stances but as a positive and distinct fact, that the vendor 
has a right to sell the property, the purchaser, inasmuch as 
such right may have arisen from separate and indef^ndent 
sources, is entitled to require the right to be proved (t). 

(a) iToNif T. PiiOiv, s Jur. N. a 15 Beav. 46. 

S7S. (r) See Muut t, lenuui, SO Besv 

(o) OJL JMi. ef Shmtm W. W. 860 ; 7 De O. M. 4 0. 84a 

Ca T. Pthim, 8 Oe O. I*. 4 Jo. 86. ' («) Rhoitt ▼. 4 De O. M. 

(p) OnitA ▼. ffoM, 4 Draw. 888. 40. 787. 

(]) See JtiekoKbrn v. Bfm, 8 Do • <t) See t, 17 Btav. 

0, M. 4 Gk 70, 68t Om4on t, IWaer, 888. ' , 




’thill 




ist $m mmtm, 

^ 19ie tlMitilk iM '4#wwrt<w iriili • 

ibe patnHariiieS or Mi^o^olii <af ivbicii 
ft root of title are not noticed, eedfaea mexely to preclude 
tbe purchaser from objectii^ to the title fta OMteoaCftieiiig at 
too recent a period ; so that if the irntromeiit in ^^neetionis 
apparently an imperfect root of title, he may imitllre the im* 
perfection to be remedied : so, a mere oaaditijoa i^akist pro* 
duction of the earlier title would not, it is conceived, 
preclude him from requiring the production of recited in- 
struments which, as recited, appear to be of ft suspicious 
character (u) ; nor will the deduction of a sixty (or now 
forty) years’ title on the face of the abstract preclude him, 
in the absence of an expioss stipulation, fiom reqturing an 
inspection of title deeds in the vendor’s possession of an 
earlier date than those abstracted (x). So, an agreement to 
accept a {>ossessoiy title merely points to the evidence by 
which it is to be supported, and the vendor is still bound 
to prove sixty (or now forty) years’ possesnon ^). 


DoMwit * 

preclude 

objeotiolw. 


Nor will a mere condition against im>ducti(m, except 
perhaps in a very special case (z), prevent a punibascr from 
investigating and objecting to the earlier title, if he have 
the collateral means of doing so (ii ) : and, although bound 
to accept the title &s it stands, he may yet require to bo 
satisfied, to the best of the vendor’s ability, as to wliat that 
title really is (b) So, although a purchaser he hound by 
the condition to accept certain specified evidence as sufficient 
|no<]^ of a material fact, he may yet require to be satisfied 
that the vendor has no better evidence in hia pQwiassion ; and 
may, it would seem, insist on a statutory deelamtion to thiU 
'^e(%(<;). In one case whereA., fbr]^€rftiip»||M)ees,in* 


0 


<«> See and oonrider SdHdk 
J5worril M, ft W. 722 ; Phtlbp$ v, 
L. 4 Q. B. 159. 

<4 /Wtw Xovqproei^ 4 Brew* 170, 
IM I bm «ef ipedel 

«r-A oh.,sK. 

iiUim * 


(>} 



i) 8a»J%lir 
;s44,T^ii^r. 

{*) 18 . 


»Xj.T. 
w Xmntt), 1 



fj^a^aouM c&mmoiML 

diioed E m4 #01% afUrtm# agreed to 

{Hpchaae Scm li'<r :(#> ir«8 oaly to {ttodnoo the title Irom 
to himsehT, A allowed to prove aliwnde that 0. had 

HO title (i). ■ 

If, therdTote, the earlier title be merely wanting, the con- 
dition should provide for the abstract commencing with a 
spcciBed document (the nature and effect of which should 
be stated, if it be of such a kind as not to form a satisfactory 
root of title) ; and the purchaser should be precluded fi'om 
requiring the production of the earlier title, or of any earlier 
documents which may be recited or noticed in the abstracted 
title : if the earlier title be defective, or if the recited 
missing instruments arc of a suspicious character, the con- 
dition should be extended, so as to preclude him from 
requiring, investigating, or making any objection to the 
earlier title, or any document prior to the commencement 
of the abstract, although subsequently recited or referred to. 

And in some cases it may be prudent, in using very special 
conditions, to state, that an abstract may bo inspected before 
the sale. 

Where conditions provide that the opinion of Mr. A. B., 
an eminent counsel, in favour of a point in the title, shall 
Im' conclusive on the purchaser, the vendor is not, it is 
conceived, at liberty to suppress the fact that Mi‘. C. D., a 
counsel of, it may be, much less cminenco, has given a 
different opinioil. 

It is <dten requisite to insert conditions providiiig for 
defects in evidence, of the identity of the parcels; such 
conditions, hCweVer, Will not relievo the vendor •from the 
necessity of poidthlg put what the entire property is which 
he intends to vaavey ; nor (unless expressly framed to meet 
the case), wjEB do more than provide for m# 

(<{) MmM ▼ Ptetdk, L. '1 Ok ito <iwdU etronantaaflea 
Ap. 879 ; L. B, 1 Xiq. 488 ! bnt (M 
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Frodaotion of 
abstract before 
sale BometiiD^ 
adylMibleo 


As to opinion 
of oonnsel 
being binding* 


Identity of 
parcels. 



PASltOtnUBS AND CONDDnONS. 

’ , ' ' 

j that) la, thqr wUl libfc provide ftar rt^paffnme», 
— Dor fw an entire aUmnce of evideDee ()»). 

«f For inatance, a condition that a certain plot of land could 
not bo properly identified by the vendor, but it being fairly 
(ooimI j presumed that Uie puichascr, by inquiry in the nc^hboui^ 
hood, would l>e able to ascerttun its true aituatiem, ho was to 
accept the plot by the description only contained in the 
conveyance deed of it, was hehl inoperative, even at Law, 
when it appeared that the plot did not exist or could not be 
discovered (/). 


or eMiliat be 
identafieil ; 


So, a condition that “the purchaser is not to require any 
further proof of the i<lentity of the property than is fur- 
nished by the title deeds themselves,” is insufficient in the 
absence of proof of identity as to the whole or part of the 
property Qj). It is in effect a contract that the deeds shall 
show identity; and if they do not, a good title is not made (k). 


or diacrip^iw So a Condition that no further evidence of identity of the 

MHB inCOlUBS* * 

lent parcels should be required than what was afforded by the 

deeds, instruments, and other documents abstracted, did not 
preclude a re<juisition for further evidence when the descrip- 
tions of the parcels in the abstracted documents varied from 
those in the particulars and from each other (i). 


On sale of Upon a sale of intermixed lands of diflerent tenures, under 
th^ common condition as to identity, the purchaser seems to 
tenncaa. ^ ^^i^titled (k) to have tlie land of each particular tenure 
pointed out and distinguished by its boundaries {(), 

But where an estate was sold as coiitainiiig la. Sr. 8p., and 
the conditions provided that the quantities dipould be^jStt 
as staiedf whether more cur less^ "altMbugh thn title dew or 

ChofUnff T. a Dr. a Bm* (0 jPMtsr T. 

^ (/) MMmm w, WftSfTwt, a Ifoo. (i) Scn» iteevim V. J^dhRSiit 3 

amea. / ms& d De o. a s. asis; 

(Sjf) CuHing vi 9*prd, sad Croft ir. Xarrenfc^ a Hk 462 } 

V.-C. S. in CiMikii v- JfiuftiR. tnerd. 149. 
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* * 

Couit Rolls state stu^ qua^ties to be. less," aad that no ciuii. iv. 
evidence of identity should be required; the purchaser was . 
held bound, idthough the abstract showed a title* to only. 

3r. 24p. (m). So, in Equity, where the purchaser instead, of 
vacating the contract, insisted on its specific performance, he ' 
was hold bound to take, without abatement from his pur- 
chase^money, an estate described as containing 7,GB3, but in 
fact containing only 4,350, square yards (n). 

In the case of copyholds, the generalty and vaguenL‘,ss of Vague 
the descriptions on the Court Rolls arc unimportant, if the 
vendor can show that the projicrty has been actually held 
imder such descriptions (o). 

* 

The Courts, it may be remarked, look with jealousy on Stringent 
conditions negativing a purchaser’s right to a substantially 
good title, or to the usual and reasonable evidences of title : 
it has in fact been observed by an eminent Judge (j)), that in 
some cases it would be almost a fraud for a vendor to bring 
a title to market with a condition that the purchaser should 
accept it. At any rate, such conditions should not be used 
to a greater extent than is necessary, as their tendency is to 
damp the sale ; and this not so much by diminishing the 
biddings of parties who actually attend, as by keeping away 
otliere who are alive to their objectionable character. The 
prejudicial efiect of even the most stringent conditions is, 
however, practically far less than might be reasonably an- 
ticipated. 

And it may lie observed, that, on a sale in lots, the vendor on 

should either verify the abstract at his own expense, or 
the expense of verification should be divided among the 
purchasers in s<Hne spaced proportion ; otherwise the pur- espooM. 

{in) 0*B. W6» 5 Do G. Sc S* 627 i Soo too 

(n) /aofbony. WAiteiimii 28 Baav. 164; 

N.8.686.766$ SIL* J,Cti.817; and SmitA y. //arrison, ^ W. R 408; 

MO LeMridj/t v. XMm/h 2 Jnr, K. S. Wante y, Dichon, 6 Jwr, N. a 888 ; 

872 ; and ridemp^p^Uh ▼. ITadbintr, R R 1 Eq. 88 ; 

<o) V. ChlHer, 4 Bw. 287* Boa too JToy v. Smitsiu, 2 J«u\ N.R 
(/i) Sir James Baricer, in Mume v, 10ll« 



m 


fmemuM wmmm. 



JPlwwf must be express oaoditiaiui ythm tlM v^idor in- 
teiida to throw upon the purchaser the ey| w m!(e of such 
searches as arc usually made by the vender, of travelling 
to a distance to examine the abstract vitii the deecb, or the 
lijce <9) : and a condition that the purchaser shall have a 
proper conVeyance at his own expense, does not throw upon 
him the expense of procuring the ooncuimioe of necessary 
parties (r). 


otgettiiwin It is also usual to provide that the purchaser shall be at 
tem. the expense of getting in and procuring the surrender or 

release of any outstanding legal estate or term ; but such a 
condition docs not extend to a mortgage term which is on 
foot at the time of sale, even though provision may have 
been made for satisfying the mortgage (a). 


Cuoditioit A condition is usually inserted that the property sludl be 
dnll taken subject to all rents, 1 ights of way and water, and other 
rab^o^ aS ®®®®™cnt8 (if any) charge*! or subsisting tliereon ; the effect 
eaMmatU^ fto. of sudi a condition is not, it is conceived, to relieve the ven> 
dor from the necessity of disclosing these liajlulities, if he is 
aware of them, but simply to protect him. if it should after- 
wards transpire that the property is subject to some rent, 
right, or casement, in favour of a third perstm, of which ho 
was ignorant at the time of sole ; and where one tenant has 
actjuired a right of way against another t^MQt> under the 
same landlord, and both tenements are sunultaneously sold 
,by the landlord imdcr a condition that th^ ate to be taken 
subject to, and with the benefit all subwathig rights 
way, the purchaser of the one tenotnepi gaiaa 
ivay i^gainst the purchaser of the other the 



^ Aw B«||. S4| whan tlw po« 

>piliilMa «■ te owt^ to tnqiiaUaad. 

to) JWmmw V. 1 Bm. 




paemvNiSSLi 



4 

til# ft» Miy^ri^tB 43« way *b otmp. iv. 

aepwiwti^awmic)^, 

If the eatite he uxbjeet to ulcambranees -vrhidi cannot or 'xadmidtgr 
are not inientl^ to be cUaehai^ged, they must be menticmed ^ 
in ihe partieiflara or conditions (it). It often happens that 
property is subject to charges which, from particular circum- 
stances, (such ae there being other ample security,) are never 
likely to be enforced, although they cannot be jinmedutely 
released : in such cases it is advisable to state the foct^ as 
clearly and openly Us possible, and stipulate that the pur- 
chaser shall make no objection in respect of the matters so 
mentioned : if, as may often be the case, an indemnity ])e 
otfered, its nature shall be explicitly stated (x) A condition 
that a purdiaser should presume the extinction of a charge 
upon the ground of its non-recognition for a specified period 
is not binding, if the charge, although not so desciibed, is in 
fact reveraionaiy (y). A condition to give a specified in- 
demnity will be specifically enforced in Equity (s) 

It has become very usual to inseit conditions (a) restrictive nme ior 
of the time within which objections or requisitions may be 
taken, or made by the purchaser ; and enabling the vendor ^^*^ 8 
to annul the sale, if objections are taken, m* requisitions 
made, which he is unable or unwilling to remove or comply 
with; the latter condition, in fact, is inserted by many 
practitionetB, as a matter of coiuse, in all but the very 
plainest cases ; and is now commonly introduced even on 
sales ly the Cfourt of C’hanceiy ; and is not such a depre- 
ciatory Gondition as may not be used by a fiduciary 
vendor (h). The condition should be framed so as to entitle 

(«) 8«e 3fumme» V. BMou, L. B. Oatamiyor v. Strodt, 1 Wik, 0. O. 

14 Eq. 124; Xi. B. I Ok Ap. 118, 428. 

where the innmhMiaiMW *m mm- (y) DrytMt v. Mtme, 6 D«0. It, 
tioned in the o an d ftha w, but not in ft 0. 103. 

the pwpti()idar,^aad ttis me held to («) WoZiaer y. Awnn; 8 Uadd. 247< 
be inraftMaahi (a) Their validltyreoegeieed, JSladk- 

(n) Bee 1 Baa GiWt« 897* As to . turn y Smith, 2 Bseh. 768 ; fmoiSi v. 
howngeneiel eijiNqMttt tp glvnsn iSMOton, 20 b. T- 108, L. a 
indemnity wiB In onoidd not, see (8) Falbrnr v. S^KiMk ite>y. 

(MtrtU y. WaM**, I Bmv, 88)1 ; Su^, i Bmw 882. 



vjoiaxmjum and oonditions. 


to NWiDd, xioi naevdy i» 

— — upon some objeetion os to (i&e, bat <»i bis iiwfating <m any 

objection or requisition as to either title or oonTeyance; 
and should provide that the tight may be’esceKised not* 
withstanding any intermediate n<^;otiation in respect of 
such objection or requisition. 


A vendor is entitled under such a conditi<Hi to rescind the 
naefaidbg. contract, n<%withstanding that it provides for comp^Mation in 
case of any error or mistake in the deaeration of the property 
or of the vendor’s interest tlicrein (c) ; and ho may do so even 
after a bill has been tiled by the purchaser for specific perform- 
ance, and a .sul)so<iuent waiver of tlie objection will not 
revive the contract (</) ; and where the vendor himself files 
a bill for specific performance he may, it seems, at any time 
before the cau.se comes on for heaiing, rescind under such a 
condition, but only upon the terms of getting his bill dis- 
mi.s.sed with costs (e). But where the vendor’s right to 
rescind arises on the purchaser’s insisting on an objection, 
which the A’endor is unable or unwilling to remove, the 
latter is not justified in rescinding, if the former, on being 
made acquainted with the fact, at once waivey his 
objection (/) ; and the vendor must first answer the requi- 
sitions, even though some of them may bo- untenable, and 
thus give the purchaser an opportunity of waiving them (jg). 
If the condition 1 h' for rescinding the contract, in case the 
title shall not prove “ mtisfactoiy ” to the puiubasel, this 
M will not authorize him to make any other, than the usual 
objections (It). 



wlildi 



condition, in oixler to predudo questions <m the poiM, 
limit a time within which furthw requisitions or 


f t (4) JMUm w !>• B. 10 {e)Warder,JHdi^ioit,S3xue.V.M9i. 

D. Ap.ftl; (f) 

to On psitlciilar, '078 ; L. B. 1 (%. A|i, 109. . 

Om) Willie omtiitiMd and (S) (Tiwnw.v.' 

MaatitaHe, wMiAt hsrnpmj Bdonfed v. Cgi li w fawr, ^ Bew. 104. 

% <») Lpri 1 IT, A C. 

(d\ Boiit.SmiMmnJBAtJm m ' 
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objectk^, 19 i^W«r :tp i^plus or fiirthor documents cu^iv. 
fanushed 1 ^ the v^idori most be sent in by the puithaserj ., — 

further objeo- 
tbneure to be 

But a OGOiditioix rat^ctive as to the time within which 
the purchaBer’a requisitions are to be made cannot be relied 
on, whore there are grave objections to the title, which are 
not discoverable on the face of the abstract. In one case (i), m not 
V.-C. Kindersley, on dismissing the plamtifiTs bill for 
specific performance, said that under the ordinary condition 
limiting the time for making requisitions, if facts were sub- 
sequently discovered showing that the vendor had no title, 
or a Imil title, or one oixin to the greatc\st possible doubt, 
he for one would never hol<l that the purchaser was pre- 
cluded from raising objections, if the facts on which they 
W'ere founded weie not known to him when lie delivered his 
reciuisitions. 


Nor can the condition ho relie<l upon by a vendor who Or where 
knowingly enters into the contract wtli a cleaily defective knowingly 
title to a portion of the estate : for instance, where a pei’son 
entitled in remainder subject to a life estate, contracted to 
sell the fee simple in possession, hoping that the tenant for 
life weuld concur, which she refused to do, the purchaser 
was alloweii to take the revei-sion with a compensation, 
although there was a condition for rescinding the contract 
if a* good title could not Ihj made, which condition the vendor 
wished to enforce (k ) ; nor does the condition apply where 
the vendor has been guilty of wilful misrepi-esentation (/) : 
whether or no it applies to a case which falls within a con- 
dition as to compensation seems to be doubtful (m ) ; and a 
vendor cannot make use of such a condition for the purpose 
of getting rid of the duty which attaches to him upon the 


(«) WanU y, I>ickion, 5 Jur. N. S. 
698. 

(k) NtUhotpe y. 1 ColL 

208 ; bat aee Thomat^^ XMuff, 1 Ke. 
729 ; imd lee also JfMiMi v. 

L. It 10 Bq. 21?j B. R. 6 Cb. Ap. 
01, whave tho voad^, aotwitlutaa ^ t^g 
the cUuBc M to eompeuiatioii, was 


held entitled to resoind, and ^ 
9upm, p. 158, 

(i) Sto Price 
M. k a. 847. 

(«) Jlojf V. 

Compare Jliawoi 
Eq. 212; JUR. 



ulay, 2 De G. ^ 

22BeAV. 510. 
fher, L, 

Ap. 91. ” 
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4SX» C<Wt|tfnQ9(& 

imfii <4^ Iw ikoi If lie ;|n« ^ii|dei:tiikeii te give 

j)ni|lwniwlrin. lie esmot vyiil lt|msQ)f ef eQniii!fcnii& to mcnipo 
eoapopl i a n ce with the pimihiisa^s xegelaltieil %ftt a party 
wrongfully in possession shall be oioated Iwifoie comple' 
tion (a). 

Nor does the condition enable a vendw to lelbae to show 
a title, or to procure the concurrence of a mortgagee, if he 
sells free from incumbrances (o) ; or to resdted the contract, 
as against a purchaser who is wiUing to waive the objection 
or requisition, and take the property without compensa- 
tion (/>) : but it enables a vendor, who has in fact a good 
title, and who has duly performed his duties under the 
contract, to rescuiil upon a requisition being insisted on, 
which is either frivolous or imtenable, or which, on the 
ground of expense or for other sufficient cause, he cannot 
reasonably be expected to comply with ^). Thus, where 
time was made of the essence of the contract, and on the 
day named for completion, tlie vendor executeil the con- 
veyance, and demanded payment of the purchase money, 
which the purchaser refused on the ground that two requi- 
sitions as to the registration of a deed and the suffidenc}' of 
a'stamp, (both of which the vendor was able and had 'under- 
taken to comply with,) were still unsatisfiedt the vendor, 
having given notice of his intention, was hdd justtf ed in 
rescinding the contract (>•) 


The condition is usually framed so as tp cover objections 
and reqvdsitions, “ whether in respect of title, oCQveyahce, or 
otlierwise ” (»). Where, however, a purchaaor reqttirwl that 
certain annuitants, whose concurrence was hdd unnecessary, 
should join in the conveyance, it waa o o oa kto td that this 
ynaraa objection to the title within tlu^ weanfai g of iA0^BSkr 


(« Ajd T, JWS*, L. R. S Q. B. 4 r. 

114 } t/mn* T. IfAim, M Sfllbklg ' 
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dition (Q. But thja <K)iidition should in tonus extend to requi- cup. iv. 
^sitions. Wh&r& oiditmiy leaseholds were eironeously — ^ 
stated to be reuewab^. by custom, this was held to be a mis- 
deseription of the subject matter of sale, coming within 
the compensation clause ; and not a defect in title within 
tlie meaning of the condition for rescinding (u) : so, w’here 
the amount of the fines was mi.s-stated on the sale of a 
manor (ir). 

It has been held that a vendor by replying to the pm- Rigbtto 
chaser’s objections or requisitions, Avaives tlie right to to 

rescinil the contmct, and also th(* 4>enefit of the condition 
limiting the purchaser’s time for taking objections, kc. (that 
is, supposing them not to have been taken witliin such 
limited time) (y) ; but according to modem decisions a 
vendor cannot properly exercise bis right to rescind, until 
he has first answered the requisitions, and given tlie pur- 
chaser an opportunity of withdrawing them (:). And the • 
right t4) rescind may, of course, be lost l»y acquiescence iji, or 
ccifiinnation of the conti-act ((f) ; or by a parol variation of 
the condition, the non-compliance with wliiclf gave the right 
to rescind (b). 

It seems, however, probable that mere argumentative Exceptions 
replies w^ould not amount to such a w’aivi*r : and that replies 
(;f any description, if returned ‘‘ without prejudice,” or with 
any similar i*oservation of the vendors rights, would escape 
the rule alx>ve refened to (c) : or it may, it is conceived, 
be avoided, by tlie introduction, into the condition, of the 
w'ords “ notwithstanding any intermediate negotiations,” or 
some equivalent expression. 


For the purposes of such condition.s, time nins from tlie Time rmw 
delivel^ of a perfect abstract (d ) ; that is, an abstract 0 iT^perfZT^ 

♦ abstract*’ 


(0 V. Jdam, 4 Bcav. 269. 

(«) Painter v. New^, 11 Ha. 26. 

(x) //o^ V. SmUkitif 22 Bcav. 510. . 

(y) Tanner v. 8mU^ 10 Sim. 410 j 
aec the same case on appeal, 4 Jur. 
610 ; CuUt V. fAocley, IS-SIm. 206 ; 
Lane v. Pehenkam^ 11 Ha, 1S8 ; 

vor. r, 


M^CnUgk V. Gregory, 1 K. & J. 204. 
(*) l^c/e sifprci, p. 168 . 

(tt) Suprdy p. 1 06 * 

(6) Laweon v. Tatee, 1 Beav. 301. 
(ir)^See jHoriey v. Cook, 2 lla. 106. 
(4 /roAica V. BeK, 2 Beav. 17. 
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ab«g»^. perfect as the vendor, at the time of d^very, has in his 

— ^ cither actual or constructive possession (e) ; or,'*(as a leame^i 

judge has expre&sed it,) an abstract which contains with 
sufficient cIoanies.s and sufficient fulness the effect of every 
instrument which constitutes jmrt of the vendors title” (/) : 
but a vendor would not be at liberty designedly to deliver 
an ijuperibct alwtract, or otherwise to neglect his duties 
under the contract, for the putpo.se of rescinding the contract 
under such coudition.s (</). 


Objecbons <m condition as jbo time does not preclude a purcliaser 

Biibseqnent l r 

evidence. from taking subset juont objtHjtioiiH arising out of evidence 
called for before the expimtiou of the limited time (A) : 
such objections must, however, it is submitted, In? taken 
within a corresponding perh^il after the production of sucli 
evidence (/). 


As to retnle, 
and forfeiture 
of dei>o8it ; 
how far 
binding. 


It is usual, and proper, to insert a condition pmviding for 
a re;sale of the proj)ert y, aiul forfeitun? of the deposit, in case 
the purchaser' tail to comply with the conditions (A) ; and 
that any deticieiicy upon such resale, together with the costs 
thereof (/), «hall be borne by the purchaser. Equity, how- 
ever, will, at least when tlie purchaser is bankrupt (/n), set 
off the dejXKsit against such deficiency ; and the vendor s 
equitable right to the deposit in any case where the pur- 


(e) Morletj v, tW*, 2 Iln, 111 ; 
Steer Y, Croirhy, 9 Jur^ N. a 1292 
C. P. 

(/) V,-C. Kindersley, in Oahthn v. 
11 Jur. N. H. 66d ; and hco 
Parr v. Loief/rme, 4 prow. 170. 

{g) Page v. Adam, 4 ^av. 269 ; 
MorJey^w. Cofdc, uhi euprd ; RoherU v. 
Wyait, 2 Taxmt. 268. 

(h) Bhidlm V. ham, 2 Ha. 40; 
JUf^eg V. lUd. 112. 

(f) Soe and ooniddor Shertmn v, 

Shakap^are, 6 Da O. K. A G. 536 1 
and wide p. 11^* 

%%e»(k$v Pmwtf 2;Be G. k 8. 
841 . 


(/) It haa bean bald that thcao 
cmis cannot be proved in Bank- 
although the vendor may 
apply the proceeds of a resale in 
their diBcharge, and then towards the 
payment of the original purchase* 
mon^, and may prove for the defi- 
ciency : Ee parte Ifmier, 
and maWa parte Lord Seaforth,A Ko. 
306 ; mad Ex park Oyde, 1 Gl* A J. 
323 ; but see and ooniddar 12 k 13 
VhJt c. m, N. 177, 178 ; 24 & 25 
; yjet c. m, m 10f f tiMlsee Griffith k 
Hrinies’ Bsidmtplc^ Lav« pp. 687 
Heeq, 82 & 88 Viet. c. 71, s. 81* 

(m) JSke park Bunierf 6 Ves. 94. 
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cjiaser is and willing to put him in the situation in Chap. iv*. 

%hich he would have been had the contract been duly per-. _ 

formed, is doubtful (ti) ; but the condition can be enforced at 

Law (o). . If, upon a resale, the estate were to produce more 

than the original purcliase-money, the purchaser who had 

violated his agi*eement could not call for an account of 

the surplus (p). A stipulation that the purchaser making Condition 

default shall pay a specified sum (exceeding the amount of 

the deposit,) as liquidatttd damages, does not amount at Law 

to a condition for the forfeiture of the deposit ( 7 ) : nor is the 

usual con<lition for forfeiture of the deposit any bar to an 

action for geneml damages, if the purehasem refuse to 

complete (/’) ; but afU‘r a resale at a loss tlu^ vendor cannot 

sue for the original purchase-money (s). Where the deposit 

has l)een forfeited, and the vendor claims for the deficienc}^ 

(»n the resale, the deposit will l>e taken into account in 
assessing the damages (/), The omission by fiduciary 
vendors to enforce the common clause, is not necessarily a 
bi-eccli of trust (u). 

In the prepamtion of special conditions it is important to Facta atated 
renieudujr, tliat a purchaser, unless specially precluded from proved, 
so doing, may mjuire evidence of all matters of fact stated 
in any condition which goes to restrict his pr[)ud facie 
rights {jc). It has, in fact, been suggesktd (y), that the Whether 
ordinary condition throwing upon th(,‘ ]>urchaser the expense 
of procuring evidence to verify the abstract, does not 
pi’eclude him from requiring all such information as to facts information, 
os is neccssaiy to complete the abstract : so that, although 
precluded from raquiring, except at his own expense, any 
evidence of a death (material to the title), he may yet insist 
on being infonned w’hcn and where such death occurred : in 

(w) Mom V, Matthews^ 3 Ve«. 279 ; {t) Ockenden v. Menletf, 4 Jur. N. S. 

Sug. 39 ;*and vide infi'd, Oh. V. a. 4. 999 ; 1 Ell. Bl. & £11* 485. 

(«) AVco// V. II C. IJ.996, (u) IPhomeon v, Chmetie, 1 Maoq. 

(p) Per Ouriem^ 6 Vaa, 97. H. L. C. 230. 

( 7 ) Palmer v, Tmjpltf 9 Ad. A E. ‘ (x) S^ntom v. Jamee, 1 Y. A C. O. 

608. - ^87. Seo Johmmm v. SmUeyt 17 

(r) /ce/y r. Grme, 6 Nev. A M. 407. Beav. 233. 

(#) Lamond v. IhvaU^ 9 Q. B. 1030, (y) Jann. Cony, voi lx. p. 53. 

If 2 
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c^nr. 

deet 9. 


Sect. 4. 


At to wh&t 
epecial con^ 
didons arc 
generally 
reqniaite in 
variouA 
epecifled 
cates. 

What condi- 
tiona expe* 
dient on tale 
of inclosed 
lands. 


At to validity 
of award. 


At to ennd^ 
ment. 


maoiy eases the expense of obtaimng*such information would 
bo nearly the same as that of obtaining the usual evidenc# 
of the fiwt ; and the point, although (it is conceived) not 
often insisted or capable being insisted on in practice, may 
sometimes be usefully guanletl against by the conditions. 

(4.) As (o vjhcA apeckd conditions are requ isite 

in varions sj^rified ernes. 

Upon a sale of lands lield under an Inclosure Act. it will 
often be expedient to negative the puixdiaser s prinui facie 
right to evidence of tlie validity and regularity of the awaixl ; 
and attention must Ik? paitl to the rule which, when an 
allotment has been ma<lo indiscriminately in respect of lauds 
held under different titles, wpiiivs the production and proof 
of all such titles ; a rule which, if not guanled against, may 
occasionally lead to exixjnses udiich will swallow up the 
purchase-money (c). Tliis precaiitit>ii, however, as to the 
validity and ivgiilaiity of the award, is not necessarv 
where the case falls within the 3 & 4 Viet c. HI. which 
provides that all awards made in pursuance of that Act, 
or under the (leneml Inclosim? Act (C & 7 Wm. IV^., 
c. 115), shall be etmcliisive evidence that all the proviaions 
of those Acts have l>een complied with, and that no other 
evidence than the awards shall l>e re<iuiaite to establish tin' 
title. The Avant of <,*nrolmcnt of the award is remedied hy 
the 3 5: 4 Will. JV., c. 87, in cases whei’e the award vras 
e'^ecuted before the passing of the Act; and by the 17 k 18 
Viet c. 97 Of)f the Coinmissionci*s are enabled to extend the 
time for enrolment Whore the estate, in respect of which 
the allotment is made, is conveyed to the purchaser prior t) 
the actual award, the right to the allotment goes with it {h) ; 
and an allottee may, before the actual award, sell and c^|j|i»y 
the "legal estate in his allotment; apart from tlie ri^t or 
intere-st in respect of which it is allotted (c). 

don*. 1, «2. Se* f v. JViw,, 17 Vm. 

• («)SeeMet.7. 4«8,*®LMT'»-807; A****. 

.j(») J!ta* V. 5. Bu%. 44!; 5 Ad. ft «MW > «»<) 

SAgd. 874 ; Mfd’wtf Vfet ■M A ft « Vlob US. •• <>4. 

C. 118. fl. 64. 
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It will also goiiemlly be propor to insert a. condition in 
jrespect to any resei'vations or liabilities under tlie Act or 
awai*d. Such a reservation, e.y., of mines and the right to 
work them, or manorial rights generally, will, if expressed in 
general terns, affect lands sold by the Commissioners for the 
jmyment of expenses, as well as orcKnary allotments (d). 

Where the property comprises strips of waste land re- 
cently inclosed, some special stipulations as to title will 
almost invariably ha necessary (^ ). 


In some districts it seems to have been a common jntictice 
for parties to inclose such ,stri[)s wdth the pennissiun of the 
lord (►f the manor, upon payment to him of a small annual 
sum, but without any asstiranee t)r writtim agrt ement; and 
then to deal wdtlv them as fr<*eh(»ld, subject to a chief rent* 
In such a case the tenure seems to l>e merely that of a 
yt'arly tenancy. 

As between landloixl aiul tenant, the ibrmer is pji*sumably 
(uuitled b) eiicroacdimcnits mad<‘ by the latter dining his 
tenancy (f); hut this general presumption may be negatived 
by t;videuee proving the tenants title (//) ; and it is n(»t 
necessary that the encroach nient slmnld be contignous to the 
land lield by the tenant ; but only that it slioultl be in such 
proximity as to lea<l to the presumption that liis ])osilion as 
tenant enabled liim to approve (//;. In tlu? absence of an 
expi’ess stipulation to the coutiarv, llureisin Ji«p:ity an im- 
plied agreement that the tenant is to hold any encroachment 
upon the same terms as his original lease (/). WheJ e jmi t of 


(rf) BactitUfCh {Duke of) v. 

JleK L. E. 4 E. A Ir, Ap, S77. 

(f) See, u to tbe presumption of 
ownerehip of sudi etiips, Sicel y. 
Prickettf 2 Stark. K. P. C. 463 ; Doe 
V. Pearety, 7 B. & 0. 804 ; Qroet v. 
UVaf, 7 Taunt. 39 j and Seooeee v. 
Morrdi^ 1 IVeav. 251 ; d vide 
Ch. VIIl. 

{f) See d, Uoyd v. /oner, 15 
li. k W. 580, and caaea dted ; and 


see also, as to encroachment b, Aa, by 
trusteea, AtL-Gcn, v. Corp. of Cctdiefi 
3 Dru. A W". 294, 309. 

(y) See Doe v. Jfamyy 17 Q. B. 
373 ; Andrewi y. Hailes, 2 £1. A B. 
349 ; Doe v. Tidbury, 14 C. B. 304 ; 
KingsmiU v. MUlatd, 11 Kxch. 313. 

(A) EaH of Lishumc v. Davies, L, R 
1C. r. 859. 

(f*) White V, WoiMty, 4 Jur. N. S. 
988 ; Bee, and disUn^ah, Dn^mmond 


Chap. IV. 
Sect. 4. 


Land for- 
merly uraete. 


Kucroach- 

ments. 
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the Crown. 
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WheUier a 
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Cop^ 

fomierlljr 

waala. 


the property consists of an encroachment, and either tlie onli- 
nary presumption, or the evidence rebutting it, is doubtful, a 
special stipulation as to title will be necessaiy. 


Upon a sale of tithes held as lay property, or of other 
propeity hehl under a gi*ant from the Ci'own, the vendor 
sliould protect ^limself fimi being ixHjuii-ed to produce the 
original grant, if it is lost or not in his passt*ssion. 

Where the property has lK?en recently enfmnchiscil (A ), the 
production of tlie manorial title must l)e guaixled against, if 
the vendor be unable to proiluce it : or, if produced, it may 
sometnues bo Avell to guaixl against any (piestion as to the 
right of tlie purchaser to require evidence of the manor 
having, since the enfranchisement, been enjoyed conformably 
with the eai'Iier title (/). Whei*e, howe\^r, the cnfi*anchiHe- 
ment has been cftected under the General Enfranchisement 
Act, it is not necessary to sliow the lords title {'»<). 

By the 4 5 Viet. c. .*15, enabling onfranclnHc^ment by 

voluntarj^ airangcinent, the won! lord” is to include a pei'son 
tilling that chaiucter, or acting in that capacity, riyht’ 

fiObj entlth.il itr not (n) ; and hy the 15 fc 16 Viet. c. 51, it 
is to include a pr-rson seiseil for life, or in tail, or in fee 
simple, and the words italicized are omitted (o). Notwith- 
standing the umi.Hsion, it would seem that a compulsory 
enfranchisement under tlie latter Act may be effectual, evdi 
in eases where tlie ]>erson assuming to act as lord lias no 
title (j}). 


Wheire, in the case of copyholds, the title depends upon 


V. Sian^, L. R. 6 Q. B. 763. A» to 
validity of »ettl«meats by {>Arties 
boldlag by eitoroadLiDeiit or otherwise 
by a^vokiablo title, eee Feei v. 

Ik) Vidii^r^CkYlU. 

(I) Stf I ^exm. C09V.. by S. §3. 

(•4 Jfm r. 3»4 ; 

imdwmikSYM,c.Z5.i Oii 647 


Viet c. 23 ; 7 4 8 Viet, a 86 
16 Viet c. W ; 16 4 17 Viet c. 87 ; 
21 4 22 Viet c, 84 
in) Sect 102. 

( 0 ) Sect 52. 

(p) See apd eonaider iTetr v Paw- 
ion, nki etcjprd, and 21 4 22 Viot 
e. 84, a. 2, fepeeSng ibe 11th ieetion 
of 15 4 16 Vkt 0 . 61. 
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grants, made by the lord of the manor, of part of the waste, it Chap. iv. 

will, in general, be expedient to provide that no evidence shall 

be required of such grants being authorized by the custom 
of the manor : in some manoi'S, however, the right is well 
established. 


When property is sold subject to agi cemonts for leases, it Uo*t“npe<l 
should be seen that the agrceinents are properly stamped, or 
any recpiisition founded on the want of a stamp should l)e 
guarded agaiast (q). 

Upon a sale of leaseholds, the following points will require I^“eholda. 
attention : — 


To negative the purchaser’s right to the production of the 

, 7 . , pnxiuclion o: 

lessor’s title, if, as usually liappous, tl)o vuiidor cannot jinxliicc lessor's title. 

it; if the interest to l)c sold he an underlease, tlie condition . 
should (if so intended) clearly n^fer to the* title as well of the 
sub-lessor as of the original lessor ; but if the lease ho liy a 
Bishop, of lands held h}" him in right of his se*‘, a purchaser 
has no pnuid fade riglit to pro<hietion, aiifl any condition 
respecting the lessor’s title jnay ho omitte<l (/•). The same 
rule would, it is conceived, prevail in the case of a lease hy a 
Dean and Chapter. A condition that the lessor’s title sliall 
not l)c objected to will not, it is conceived, absolutely bind 
the purchaser if there is a material Haw in the titks endanger- 
ing his safety, which is not disclosed by the vendor (s). 

The necessity for such a condition, at any rate 
of a derivative lease, or of an un<lerlease, is not 
by the Vendor and Purchaser Act 1870, which 
one of the rules which, subject to express stipulation, are to 
regulate the obligations and rights of vendor and purchaser, 
that under a contract to gmnt or assign a term of years, 
whether derived or to bo derived out of a freehold or lease- 
hold estate, the intended lessee or assign is not' to be entitled 


on the sale Rule against 
, , production in 
sujiei^eded V. & p. Act, 

provides as 


(«) Lecoy v* Uoyferd^ 2 Jur. N, S, 
1085. 


(q) 8miA y.WyUy^ 16 Jur, 1186. 

(r) Vide Ch. VIII. 
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Chi^ W. to call for the title to the fiediold (I). According to this 
***^..*' , - rate, the pnrehaser of an underleate may, in the absence oi 
express stipulation “ call for ” the title of his sutelessor ; nor, 
it is conceived, is such a purchaser, cw a purchaser of the 
original leasi', pivcliuled by this rale from making any 
objection or mpiisition, not involving an actual production, 
in respect of the freeholder’s title, or from requiring proof of 
his right to grant the lease. “ To call for the title ” would 
seem naturally to mean “ to call for its production ” or, “ to 
re«iuire it to bo dodneed teit even if the rule could l)e con- 
strued as precluding the right to make any requisition in 
respect of the title, it is still less comprehensive than the 
condition in ordinary use ; which, when it is in the form that 
the le.ssor’s title shall not be inquired into, may, as we have 
seen (m,). preclude an objection taken alUindc. 

roveoaato in The covenants in the lease .should never be referred to as 
“usual;'’ except, p<*rhaps, in the ease of proiwrty fonning 
jiart of a large estate, wheiv the form of the leases is a matter 
of notoriety ; the preferable plan Ls, to produce an abstiuct or 
copy of the lease at the time of sale ; and to state tlie inten- 
tion so to do in the particulars or conditions, and tu«tipuJatc 
that the purchaser shall be deemed to have full notice of its 
contents : but, ^ reasonable opportunity of exaiuiuing it 
should be allowed him {x). 

WJurt »re Covenants to pay land-tax, sewera’ rate, And all other ttixcs, 

and a proviso f< >r re-entr}’, if any but a specified busuiess shall 
be carried on, have Iwcn licltl to In; “ usual” (y) ; so in a lease 
of an liotel, a condition of re-entiy on tlie- lessee’s becomuig 
bankru^ ( 2 ) ; so, too, a covenant that the lessee shall make 
good any damage occasioned by fire (u) ; and where a land- 
lord agreed to demise at a yearly rent “free of all outgoing^ 
and th grant a lease on the above and other “ usual” t^is, 

87 A SS Viet. 0 . 78, sect 2. 627 ; ▼. Wright, 2 IMv. 

, W* Wmi p. 156. Mimtr. SSfA 

'■‘.J wmy jA DsCi. A& (;) r. finmu, 27 B«sv. 

.. Mrtim/H v. MvrVh, 8 Jur.^. S. ’660 1 bat Urig~ 

.WMU W ili i T. »87«. P- «• 

l„\ IbauM V 8Ua«ii.*7 a<A C! «. ISKlIL « Jw. W. fl MS 
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it was held that the liability to pay the land-tax and tithe 
commutation i^ent^haxge fell upon the tenant (b) ; so, too, an 
exceptional expense, incurred for a permanent improvement 
under the Metropolis Management Acts, has been held to fall 
within the ordinaiy tenant's covenant to pay all rates and 
assessments whatsoever in respect of the premises (r ) ; but a 
covenant restrictive of the riglit of alienation is not a ** usual 
covenant (d). 


It is also, in genei"al necessary U) provide that certain 
specified evidence (usually the production of the last receipt 
for rent), shall sufficient evid{»nce of the performance of 
and compliance wth the covenants and conditions in the 
lease, up to the completion of the purchase. Where the con- 
dition was, that “ the possession under the Jease should 1)C 
deeme<l conclusive evidence of the due jx^rformance, or suffi- 
cient waiver of any breach, of tlie covenants in the lease up 
to the completion of the sale/’ it was lield that the purchaser 
was fixfnl with notice of possible breaches of covenant prior 
to the contract, which must be taken to be waived ; but no 
opinion was expressed as to what would have been the effect 
of the condition, if it liad been proved that the landlord 
intended to enforce the forfeiture (r) : and the condition 
was held not to cover breaches committed by the vendor 
liimself after tlu? contract, and before the completion of the 
sale. It is eouceivod, however, that any subsisting breach, 
if within the vendors knowledge, ought to have been 
expressly mentioned ; ami that the condition was proj)erly 
applicable only to breaches, of ^vllich he had no notice, or 
which ho had good reason fur believing to be waived. Nor 
will such a condition bind the purchaser if there is a I'eason- 
able bond fide Aovhi * as to who is the reversioner entitled 


{h) PiirUh V. Skma% 1 De G. F. A 
Jo. 826 ; in effect overruling Cran- 
9Um V, Chrke, Beyer TS. 

{c) I'hoifipton V. Lapmrik, L, B. 3 
C. P. 148. 

(d) Buekkmd v. PajpiUoa, Ii% B. 1 
Kq. 477 } L. B. 2 Oh. Ap. 67. Ae to 
the oovenaiite which ought to be in* 


tsjrteil in a builfling or repairing 
lease, sec Barton v. Prate^ U Jur. 
N. S. 1845. As to the effect of the 
qualifying wonls ^ but eueb consent is 
not to be arbitrarily withheld” see 
Trdoar h. B. 9 £xch. 151. 

{t) ffawOt V. 21 Bear. 

381, 


Chap. IV. 
Se^ 4. 


As to evidence 
of covenants, 
Ac., having 
been per- 
formed. 
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to receive the rent (J). Where it vraa stipulated that the 
I«roduction of the last receipt for rent should' he conclusive 
evidence that dl the covenants had been performed, Uie pur- 
diaser was precluded from objecting that the lease had been 
forfeited by leason of dilapidations, which existed at the 
date of the contract (</). A difficulty of this kind has often 
arisen upon the covenant to insure against fire. Where there 
has iieen merely a past omission to insure, but the existing 
insurance is according to the terms of the covenant, the con- 
dition as to waiver may be relied on ; but where the existing 
insurance is improperly effected (A), there is a continuous 
breach de die in dievi of the covenant to insure and keep 
insured in the specified manner, and the sufficiency of the 
condition may be open to serious question (»). We may 
remark that thq omission for a single day to pay the premium 
within the time allowed by the office is a breach of covenant 
inducing a forfeiture; and i.s not cured by the sulisequent 
acceptance of the premium by the office (/ ). Now, however, 
bond fide purchasers are, by Ijord St. Leonards' Act, 22 & 23 
Viet. c. 35, protected against forfeiture of the lease, by reason 
of a prior breach of the covenant to insure, if they have a 
receipt for the la.st payment of rent, and there is a valid 
insurance on foot at the time of completing the purchase; 
mid it has lx>en held that if the breach has betm committed 
since the paasing of the Act, the Court has power under the 
4th section to relieve against the forfeiture, notwithstanding 
that the covenant broken was enttred into previously to the 
Act \ l) : but a vendor, in the absence of a condition to that 
effect, cannot compel a purchaser to rely upon this section of 
the Act (m). 

If a waiver, either express, or made sufficient by the con- 

(/) PfgUr ▼. HVitVe, 10 Jur. N. S. Job t, BaniUer^ 2K.k Jo, 874 ; iffd, 
b30» ^ 8W.B.177« Th« Crown oan 

JMf r. 82 Beav. 615. a forfeitiire by #ooef»laaee of rent ; 

(A) Boo iTofftonie, 11 Bridffuv, Iwfffmmt 24Beav. 27« 

Q. B. 866 ; Mitvtm r. MiddttUm^ 10 (I) 8 Oiff. llTf 6 

JSU.W* ^ Jor. N.S,4I9» 

<«) nimcr v. Mvrktt, y.-C. K., 

( 1 } ITAmt. WOkh, U 01 B, die ; 91 Jafy, IMO. 
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ditioas, be relied on by the vendor, and the landlord giving 
it is a different person from the original lessor, a condition 
precluding investigation of the lessor’s title will not preclude 
the purchaser from requiring the title to be traced from the 
original lessor to the person whose waiver of the breach 
of covenant is relied on (/?). 

When leasehold property is sold in lots, it is also necessary 
to provi<le for the apportionment of the rents and liabilities 
under the lease (<>). This cannot be done effectually where, 
as is usually the ca^e, the lessor refuses, or is incompetent, to 
concur. Underleases, (the original term being retained either 
by the vendor or one of the purchasers,) vntli covenants for 
mutual indemnity, are frequently rcsoi*ted to ; in fact, neces- 
sarily so, wlierc, in the case of buildings, the original lease 
contains a covenant to insure agiiinst fire in a given sum : 
and in such a case, the assignee of the lease must cov’^enant 
to indemnify the other purchasers against any breach of the 
covenants of the original lease in respect of any part of the 
pn)pcrty (/>). Crass powers of distress and entry are often 
relied on in other cases : but the plan proposed, whatever it 
be, should be stated in the conditions (q). The same point 
arises on a resale, in parcels, of freehold land which has been 
sold subject to a reserved rent and covenants. 

Upon the sale of renewable leaseholds, it will probably be 
nccessaiy to provide against the production of the title prior 
to the subsisting lease (/•). 

Upon the resale of a reversion, it may often be prudent to 
provide, that no evidence shall be required of the sufficiency 
of the consideration paid on the original purchase (s); if 
such purchase, however, were by auction, or were subsequent 

(it) Turner v. MarnoH^ uhi auprd. ren v. Bateman, 1 FI. A K 455. 

(o) Seo Taylor ▼. Meartindale, 1 Y. (p) Brown ▼. BauU, 2 Jnr. N. S. 817. 
A C. 0. C. 658 ; Bamtoell v. Harris, (gr) See 1 Dar. Conv, 475. 

1 Tsniit. 480'; Bowleay* Waller, Hay. (r) Vide ii^rA, Oh. VHI. 

441 {whim a receipt by a Crown cob («) See SoiweU ▼. Mcndham, 6 

lector wee held to be evidence of ap« Madd. 873 ; see now 81 Viot. o. 4« 

portionment) ; and boo note to War- 
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io 1 st Jannuy, 18 C 8 , tiic condition troold seem to 1 >u unnc* 
cea 8 ai 7 (f). 


As tb oov«- Although it is a gofoivl rale that a trastee or mortgagee, 
Arc., cntera into no covenant for title except that against in- 
**• cumbranct's ((»), it i.s not unusual, and is^perlmj^ cxjHslieut, 

to insert a s{K‘cial comlitiou to Uiat ellect. 


8«etion 5* 


UeiMMml re- 
mark* on 
K^wdsl omidi- 
tioiuk 

As to use of 
i*V6ci»l coil- 
ditiotis by 
trusteoi, Ac. 


W*heu it 
ainotinte to 
breach of 
irtist. 


ITee of certain 
special con- 
Elions by 
mortgagee 
approved of. 


(jcnerol t'ltnnrh on ifj>ecial comi^ilions, 

UjK)n sales hy trustees, mortgagees, and other jk»i‘soiis 
KU ing a tiduciary ehai*acter, great care is ixsiuwite in the use 
of special conditions ; since, if iinproiHsrly used, they may 
not only involve the vendors in personal liability to their 
qn^ i:c., (jr), hut also prevent theii* making u 
good title. 

In order to have this ettect tlie conditions must he uii- 
nocessary, and of such a depreciatory chai*acWr that tlu*ir 
um: amounts to a hreach of trust : it may, however, often lx* 
dilHadt to determine whether a given condition comes within 
tins deiinition {*/), 

Upon a sale hy a moitgagee, tlie use of conditions com- 
pelling a purchaser to take all objections within twenty-om^ 
days fiom tlu* delivery of tlie alwtract, that all copies of 
^.•eds, not in the ve ndor’s jx^ssession, sliould la' obtained 
at the expen^-e oftlu* purchaser, that any inis-btaiement, ire., 
should not annul tlie ,sal<* hut lx tlie subject of cuinjMmsatiun, 
and that the vendor miglit le.sell on breach of coiwlitioim hy 
the pui*cliai>er, was considered hy Lord Langdale to i)mi no 
objection to the title {zj. 


V. AWf, 8 Mudd. 23*2 ; 
d tide ifl/HUp Cb. •• 2* 

(a) 6««i Werleg v. FrampUm^ 5 lU.. 

m 

' #ee v. MdingJuxm^ Ia R 
^ P‘ 174 . 

(y) A« to Oondlticia gene- 

/Tof T. iWlfliK ;Cfmm$ 


f* fftfioit, Bear. 290 ; 

dlfprecbtoiy eoaditidtt, ece Faikurr 
V, EquUailU Bit4 Soe,, 4 t>iw, 80*2 ; 
Fede r. Oakee, 10 J«Kr. N. B. 1246 ; 
«nd vUU pu 7%* 

(i) iTeftam r* .£y^ 2 Bear. 17 ; and 
•ee Berdf r. 448, 446 ; 

and Crreeai r. JMjk 548. , 
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Upon a sale by a mortgagee, with a title believed to be 
marketable, although complicated, the use of a condition 
authorizing the mortgagee, in the event of objections, &c., 
being token which could not remove, to rescind the 
contract on returning deposit, interest, and costs, and of a 
condition that purchasers, whose purchase-money should not 
amount to a specified sum, should pay for their abstracts, 
(except the abstract of the mortage deed,) was sanctionerl 
by the late Mr. Duval The former condition lias since been 
held to be one which a pnulent owjko* would introduce, and 
therefore binding on the mortgagor (ff). 

On a sale in a single lot, there seems to b* consitlerable 
diffictdty in draMung any <li.stinction between a condition 
throwing on* a purchaser the expenses of copies of dee^ls, 
kv., (as in Ilohnon r. Bell,) ami one imposing on him U/jy 
exju^uses connected with the sale wliicli would l)e incurred 
mer<dy on his own requisition, whetluT regarding the verifi- 
cation of the abstract or otherwisi* : * in each case the 
puichaser submits to pay certain indefinite (expenses in the 
event of his insisting on their being incurreil ; and, in 
general, the trust estate probably saves in costs what it 
loses in puixjhoHe-money. The case, however, is different 
on a sale in several lota, where the exiienses of verifying 
tlie abstract are thrown genei'ally on tlie purchase's ; for 
then, altliougli the expenses can lie but once saved to the 
estati', each purchaser may think that lie Arill have to 
K^ar theni^ and may be supposed to reduce his biddings 
accordingly. 

Conditions restrictive of a purchaser s right to a market- 
able title, or the onlinary evidences of title, should lie used 
only so far as may be requisite from the state of the title (6). 
Where, on a sale by trustees, it was stipulated that the 
purchaser ^ould accept a seventeen j’eai's’ title as to part 
of the property, and the condition did not specify that the 
portion BO restricted in title was only of small extent as 

ia)Fttlhi€ty. Squitaik Ftr. Socy. (6) Suprd, p. 73; aa^ howe^r, 

4 J)pew. 352. Fordlr, Dann, 2 HaH«443, 453. 
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compared ^th the whole, and not essential to the eiyoyment 
^ property, it was considered doubtful whether such 
sale would be binding on the C€$im qm tmsi (c). 


Where a deed dated in 1819 which formed the root of 
title, had been mislaid, and the vendors who were trustees 
for sale stipulated that the title should coinnience with a 
deed dated in 1858, and* that no earlier title should bo 
called for except at the pui-chaser's expense and without 
stating, as was the fact, that the title, as cominoncing in 
1819, was recited in the deed of 1858, the condition was 
held to be depreciatory, and, at the instance of a ce^u! (jH4* 
trust who had onlj' a small interest, the completion of tlio 
sale was restrained (d). The tnisteea o\ight to have com- 
menced their title wth the deed of 1819, and to have 
stipulated for the verification of the al>stract by meairs of 
a copy of the deed ; or by making the recitals in the deed 
. of 1858 evidence. 


Tower to veil 
nnder special 
oonditim : 
iU effoct 


Alto dedans 
tkni tlwt 
impiciper ooa* 
diocm, Acu, 
shall 

affect pOF- ^ 
chaaer. 


Powers of, and trusts for, sale, at the present day, usually 
authorize a sale ** under special conditions as to title, 
evidences of title, expenses, or otherwise.” Such an authority 
may reasonably be supposed tb give to a fiduciary vendor, 
somewhat wider limits than he would otherwise enjoy, and 
would probably turn the scale in a doubtful case ; but it is 
hard to say what is its precise effect. It certainly would 
not authorize capricious or obviously unnecessaiy conditions, 
anci necessary or provident conditions may and should bo 
used v'ithout an express authority; and, looking to ihc 
present state of practice, it must be a very gross case in 
whicli a willing purchaser could be advised to insist upon the 
use of depreciating conditions as an objection to the title : 
it hfts, however, become usual to insert in such trusts^^^,^iI3 
powert a declaration, that the use of unnecessary or improper 
conditions shall not affect the sale ; but even such a declara- 
tion does^'not relieve a fiduciary vendor from liability to 
hisbbuefieiaiies 


% OMii 9 * h* K $ 

^ OtAp. S02. 
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We may here remark that the circumstaaces of an estate 
being sold under conditions restrictive of the title, does not 
necessarily protect a purchaser from being affected with 
implied notice of matters, which he would have discovered 
by the ordinary investigation which follows an open con- 
tract (e) 

Upon a sale of an estate laid out os building land, it 
may often be desirable to reserve power for the vendor to 
modify tlic arrangements indicated by the sale plan, for 
the laying out of the land, and the formation of roads 
and otlier accommodation works, in case any of tlie lots 
remain unsold. 

The condition as to compensation for misdescription by 
the vemlor, cannot, it appeal's, be enforced upon a sale by 
trust<*es, izQ. (f) : altliough the use of tlie condition may 
not in itself be a breach of trust (//). 

Tn a modern case, the Court decreed specific 2>erfonnanco 
of a contract for sale by trustees, in wliicb it was i)rovided 
that their receipts shouhl be sufficient discharges for the 
pnifhas* ‘-money, and that the purchaser should not require 
the* concurrence of tlie cest iiiH que tru.'it , — thus supjplying the 
omission of the ordinary reccijit clause in the trust instru- 
ment (A). 

Fiduciary vendoi*s are jastified in laying the title and 
conditions of sale before counsel ; and the costs of so doing 
hy Assignees in bankruptcy have been allowed as agaiast 
an incumbrancer who had j)etitioned for the sale, but whose 
demand the proceeds of sale were insufficient to satisfy {i) ; 
and upon a sale by the Court of Chancery, the title is 
perused, and the conditions of sale are settled, by one of the 

ff 

(e) Ptto V. HamvMndt 80 Beav. (h) WUkin^on v. ffartky, 15 Beav. 
495 ; Morland v. Cookf L. R* 1 Bq. 183 ; and see Oroom v. £ooth, 1 Dre. 
252, and cases cit^d, ib, 266. 643. 

(/) White V. Ouddenf 8 Cl. & F. (t) Ex parte Lewie, 3 M, D. A De G, 
766. 173, 

{g) See Hobion y. 2 Beav. 17. 
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oonveyracing coim^el of the Court, in all hut very excep- 
tional case». 

By the Vendor and Piirdhaser Act, 1874, trufiteea who 
are vendoi*s may sell without excluding the operation of 
the rules which aiv prescrilnnl hy the Act fc»r the future 
I'egulation of the ohligationK and rights of vendor anti 
purchaser in the completion of contiacts for the sale of 
land (Z ; hut they might, it is conceived, have done so, 
even lantl witlumt express enactment. 

Lastly, it may ht‘ ivmarkcKl, that thosp conditions which 
to an unprofessional eyi^ apj>eAr the Hunplest, an» ofUm the 
most dangerous; aiul those which appear di#icult anti 
complex to tile unleanietl purchaser may not unfrequently 
pnxluce an impressitm favuumble to the title upon the 
mind of liis legal adviser, llie conveyanct*!* wht>, ujhui 
the purchase of a large estate, iienises a .series of sj>ecial 
stijiulat ions, which have evidently U^en fmimxl with reft^r- 
tnct* to points which might U* matle matti‘rK t>f serious 
annoyance hy a litigious, hut are t)f little practical impor- 
tance to the willing, purtliastT, is natniiilly dis|>OM‘d to 
Ix'lieve that no ival difficulties exist whei'e inmor ohjections 
have lH.*en so cawfully anticij>at4Hl : and on the other hand, 
nothing is more common than to stv conditions wliose 
concise simplicity disarms the suspicion of the uii])n)fes- 
sional reader, hut whos»* sweeping clauw^s reduce counsel 
to the ilih‘mma of eitlier advising a client to complete 
V'lder .se rious uncertainty wdiether lie will acquii'c even a 
tolerably safe holding title, (fV of involving him in inquiries, 
wdiich are aiiiK»st sure to lie lieavily expensive, and may 
I>Tohal)ly prove wdiolly unsatisfactory. The wnriter may 
a)ao he allownsl to a<ld, as the result of a somewhat wide 
jerperience, that, in his opinion, the number of serimjialy 
ilefocUve and dangerous titles which at the jireseiift day 
$3te brought into market and passed oS upon purchasers 
under the eover of special conditions of sate, is much larger 
tte^i is tonimoi^y suppostxl 

' ' f 

dk) 8? A 88 Viet. e. 78, iset $. 
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Chapter V. 


AS TO THE SALE Al^ MATTERS CONNECTED THEREWITH. 

1. what it is. 

2. Atvctioneer^ his liahUitiss, poimr, and renmnerattmi. 

3. Agenty his ludnlitieSy power, and remuneratimi. 

4. The^posit 

5. As to puffings ami reserved biddings on a sale by 
auction, 

(1). An auction, in the widest sense of the term, is any 
mo<ie of sale, however conducted, in which the vendor 
comes under an express or implied obligation to part with 
the property to the highest bidder: a general direction to 
sell by auction, would, however, it is conceived, only autho- 
rise a sale by auction in the usual mode. 


(2.) As to the Auctioneer, Jkc, 

An auctioneer selling without sufficient authority (a), or 
not disclosing tlie name of his principal, is liable to the 
purchaser for his costs, and interest on his purchase-money 
if lying idle (6) : and it has been held that if he sell, with- 
out at the time of sale disclosing the name of his principal, 
he is personally liable in damages for nonperfoimance of 
the contract (c). 

The fact of Me being, unknown to the purchaser, the 

, > 

(а) As to acts bjr tiie vendor bind- JDrher, 2 Y. 355. 

ing him to the sale, ioo T. WdU (4 fftOMon t. !MerSmn, Pea. NT. 
9on, 1 fTur. N. S. 59. P* C. 120 ; ▼. £amand^, 4 

(б) BreU v. EUil, and w C. B. 037 ; jpoHe JSTitrfop. 12 Yea. 
Djfhe,Sng. App. 813. See Oa^v, 352^^Qg. 4a 
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owner of the property, seems to form no objection to the 
validity of the contract (<f). 

The auctioneer cannot, without express authoritj^ delegate 
the sale to another (e) ; nor can he, after the sale, vary the 
terms of the contract (/) : whether without express authority 
he can bind the vendor by special conditions of sale, seems 
to bo doubtful (g). Where he profeases to sell os *' without 
reserve,” it has been hold at Law, that if he accepts a bifl 
from the vendor, he commits a broach of contract w’ith the 
purchaser, for which ho maj' bo made liable in damages (h). 

X^nless especially authorized, he has no power to receive 
more than the deposit (/) : and if, as respects the deposit or 
any other part of the purchase-money which he is authorized 
to receive, he allow' the purchaser to retain it on his personal 
or any other securit}", he does so at his own risk (k ) ; nor 
where he is authorized to receive j>ayment, is he justified in 
taking a hill of exchange instead of cash (/) ; hut if he 
accepts the purchasers I () U for the money, even though 
he does so with the vemlor s consent, it seems that ho may 
sue upon it in his owm name (m). On a sale of gooth ho 
may recover the jin tire price from the purchaser (/<). 


Until the purchase is completed he is a stakehcJder of the 
deposit, and should not part w ith it except hy consent <»f 
both vendor and purchaser (o) ; if }x>th claim it, he may file 


(<f) Flint V. WiXHiiu, t> Ha. fJlS. 

(e) Coftran v. Irlnm^ 2 Mau. & S. 
301 ; CatUn v. Bell, 4 Camp. 1 ; 

SehmaJing v. T/iomlitiiOft^ 6 Taunt. 
147 ; see 0 Vc». 251 ; Hendtrson v. 
BamewaU, 1 Y k J. 387 ; Sug. 44. 

(/) See Blackburn v. Bchalcs, 2 
Camp. 343. 

(ff) Pike V. WU$cn, 1 Jur. N. S. fi9. 
(AJ Wa/How V. Hewrium, <5 3 or, 
217. ^ 6^ Eicdb. (Th. ; and compara 
t. 11 Jtur. K, S. 

#71 * 

(0 8f^ v. B M. 1 W. «45. 

(kv wmm¥.litmngtr^ik.m. 


81, 85 ; ITtltiiAife v. 5i»w, 1 Camp. 
m ; Sug. il* 

(/) T. OiU$, 6 M. ft W. m i 
William V. £mn$, L. R. 1 Q. K 352. 

(f») Oeave v. Moor*, 3 Jiir. N. S. 
48. 

(») WW/iam T. MUlingUm, 1 H. 
Bl 81 ; J^nfOfi v. BuUtr, 3 0/4* R. 
1135 ; 4 m A a 354. X 
(0) Sbb Smkk w Jacknon, 1 Madtl. 
630 ; W Skinner, 5 Burr. 

2683 ; imd Wtffff^ne v. Lord, 4 Beav. 
80, wliM tkB A^poBlt waB received 
bj viador^B toUdtor; but lee 
w L. B. 1 C. P. 80, where 
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a bill of interpleader (p ) ; but, in eo doing, hiE^ must not Chap. v. 
claim to retain his commission out of it (q), nor must the ; 
amount held by him form a question in dispute (r) ; if, how- 
ever, he be made a defendant to a bill for spcciiic perform- 
ance, and the deposit be brought into Court, he will be 
allowed to deduct his charges and expenses, subject to the 
question as to who shall ultimately bear them (s). If the 
contract be rescinded by the purchaser on the ground of 
fraudulent misrepresentations made by the vendor to the 
auctioneer, and innocently communicated by the latter, the 
fraud will be a good defence to an action by the vendor 
against the auctioneer for the deposit or i>urchasc-money {t). 

If the estate be re-sold by the vendor, upon the alleged 
default of the first purchaser, the auctioneer receiving the 
deposits on both sales cannot in one suit get rid of the con- 
flicting claims of the vendor and two purchasers (tt). In 
such a case he should pay the money into Couit under the 
Trustee Relief Act, and would be allowed his necessaiy costs 
of doing so. 


At Law, the costs of an auctioneer who has paid the Whether 

fLUonv^od costs 

<leposit into Court under an interpleax^ler order (jt), have l)een out of, at Law. 
allowed out of the deposit ; leaving the purchaser to his 
remedy over against the vendor, although known to be 
insolvent (y ) : but in a modem case the Court refused the 
interpleaxler order, unless the auctioneer gave security for 
costs, and declined to allow him the costs of the applica- 
tion 


the vendor'# solicitor receiving the 
deposit was held not to he a stake- 
holdtT. 

(p) Fatrbrothtr v. PratUnt, Dan. 
64 ; Dan. Ch. Fr. 4th £d. p. 148. 
If an action has been brought to 
recover the deposit, he may, it is oon- 
ceived, take out an interpleader sum- 
mons under 1 & 2 WilL 4, c. 68 ; 
See 23 A 24 Vict. o. 126. 

{q) MUchdl V. Haym^ 2 Sln^ 4t S.* 
63 ; and see v. Attdkftttcf, 11 

Sim. 28. 

(r) Diploch v. Hanmond^ 2 Sm. & 


G. 141 ; and see WatU v. Hammond, 
3 Eq. R. 641. 

<,?) Annfiley v Maggrid^e, 1 Madd. 
693 ; Yalet v. Farehrotker, 4 Aladd. 
239. 

{t) See Murray v. Mann, 2 Exch. 
638 ; Steven$ v. Legh, 2 C. L. E. 251. 
(a) Jfoggart v. CutU, Cr.&Ph. 197. 
(tx) Undw the' l 6c 2 Will. 4, c. 58. 
(y) PUcheTM v. Edney, 4 Bing. N. 
0. 721 ; and see v. Aarraudt 

7 So. 281. 

(g) IMJUt t. tfickm, 15 Q. B. 
1081. 

N 2 
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Ctemi V. After the^pTuehaae li ecmqfdeted, m lieftre, wHh the oon* 

AfODSb of pnrdiaaer, Ute MU!ti<aMer iney, except m very 
special cases (a), safely pay the , deposit to tiie vendw, 
•ftareoB* Blthoi^ in embamissed dmunstanees (h): if the purchase 
go or the vendor fail to make a title («)» the purdisser 
may, and perhaps without giving notice of default (d), 
recover the deposit from the auctioneer in an action at 
Law (e) ; but he cannot, nor can the vendor,- claim interest, 
■although the auctioneer may actually have made a profit 
upon it, and been required by one only of the parties to 
invest it (/). 

CdoiaaiiriaB. The amount of his remuneration, unless (as it should be) 
settied by agreement (g), seems to depend upon custom (/i) : 
and even in the trade there appears to be no settled rate of 
commission. In a late case (t) the usual charge was by 
several auctioneers stated to be £5 per cent up to the first 
£500 of purchase-money ; by others, np to the first £1000 ; 
and by most of the witnesses, np to the 6rst £2000, with 
£2 10s. per cent on the remainder. An agreement that tho 
auctioneer shall receive nothing if there be no sale, will not 
deprive him of bis commission, if, after be has taken the 
usual steps preparatory to a sale, the estate be sold by the 
owner by private contract (k) : but where an agent was to 
receive £100 for commission, “one-third down and the re- 
maining two-thirds when the abstract of conveyance is 
drawn out,” and an al)stract of title was delivered, but the 
contract then went off, he was not allowed to recover iinm 
bis principal the two-thirds which rmnained unptud (1). 

(d) See Cro$d-ey t. MiU$, 1 Cta (f) MafAifftom t. Jloggmi^ 1 B. ft 

M. ft B. 29S, 802. Ad. 577 ; Lard SalMurg v. Wmm- 

(8) WhiU V. BartUtt, 9 Bing. 878. oited 8 Vei. 48 ; 8 Ko. C. 0. 44 ; 

(e) Oraj/\. OmUtridgt,! Men. ft B. Bhmn j. Sm e thmn, ibid. 107 ; end 
|pl4.4 Mdvardt ▼. Bodding, 5 Tuwt. eee (taif ▼. iMkw, 2 Y. 

i - yi w. 

>' Guttmidge, ubi • i(t)8e«Jfiiii%n0«4^ 

' iPwitwf*. 8 M. ft W. S44. . '40 

40 'fijfnmyi V. Shmntf, 6 i, (t) t. Vmrmn, V Cer. ft P. 

S TMit. 688| JMtiiirlr. Ohtlmtiddeii, ibid., n. 
«i8{ u le Y. 40 AiArr. iTetift. 4 C. B 888. 

38ft tMt- . ' * ' h ■■■ ' ’ 
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Where a sd&dtor fuja^y^ mjf^ to edl Us Rent's 
property who put tlie depofilt» for hla ccMDUoiBsion, 

more than would be allowed under the Bankruptcy scale (w), 
the aolieitor was nevertheless ^owed the whole change on 
the taxation of his bill (n). 

And the auddoneer’s (or agent’s) claim to remuneration 
will be defeated by any negligence on his part, as to the 
mode of tonductiiig the sale or otherwise, whereby the sale is 
defeated (o) : and if he negligently misdescribe the property; 
he will be liable to repay to the vendor the amount claimable 
by the purchaser in respect of such misdescription (p) ; and 
he may be liable in nominal damages for breach of duty, 
though no actual loss may have been sustained (g). An 
executor or trustee (r) or mortgagee with power of sale (s), 
acting as auctioneer in the sale of the trait or mortgaged 
property, cannot charge commission, unless it can be collected 
from the trust instrument or mortgage that such^was the in- 
tention (f). 

As a general rule, any loss occasioned by his insolvency or 
mala fides falls on the vendor as his employer and a 
mortgagee, adopting his mortgagor s contract for sale, adopts 
also this liability, as between himself and the purchaser (x) : 
but a fiduciary vendor will not be personally responsible to 
his cestuis que trust for such loss, if he have acted prudently 
and under proper advice in the matter (y). 

By the appointment of an auctioneer the vendor impliedly 
authorizes the auctioneer or his clerk (z) to bind him by their 

(m) See Bankmptcy Oeftenl Orders, Jo. 148. 

Id May, 1855, Sehed* (v) See and consider Sanderson v, 

\,n) Be Pagt^ vki mprd. Walker, 13 Ves. 601, 602 ; Fenton ▼, 

(o) Denew v. ^^DavertU, 8 Camp. Browne, 14 Ves. 144, 150 ; Annedey v. 
451 ; Jones v. Namey, 18 Fri. 76. Mugyridye, 1 Madd. 698. 596 j Smith 
ip) Parker v. Farehrother, 1 C. L. v. Jackson, 1 Madd. 618, 620; Sng, 62, 
328. (sc) Bowe ▼. I 8 Beav. 613. 

( 9 ) Jlibhcrt y, Bayley^ 2 iPoit 4 Fin, (y) Edmonds 7 Beav. 239. 

48. (*) Bird y, Bovdter, 1 Nev. & M. 

(r) Kirhium v. Bodk^ 11 Beav,278. 818 ; Bartkti v. 4 Ad. k B 4 

(») Maihison y. Olarhef 8 Pro, 8 , 792 ; Hendorson y. BamxmB, 1 Y, A 

(0 Donylas v, ArMutt^ 2 De G. A J 867. ' . 
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agnatorai as his agent within the Statute of fYando (a ) ; a 
nmUar authority is given by the bidder, by the act of 
bidding (6), although it be by an agent (c). Before the fall 
of the hammer, eitiior party may revoke the authority (d ) ; 
but not after the property has been knocked down, even 
though no contract may have l>een signed (e). Whother an 
action would lie for such revocation is doubtfhL 

Where property was offered for sale by auction tmder order 
of the Court, and was bought in, but before the auctioneer 
had left the room a person, to whom he had communicated 
the reserveil price, signed a contract for the purchase at that 
prioe, it was held that the auctioneer had not exceeded his 
authority, and the contract was enforced (/). 

Where the ductioneer’s authority has been revoked by 
the vendor before the sale, such revocation is valid e\en 
as against parties purchasing in ignorance of it (tf) , but 
not where the auotioiu'or has a written authority, and the 
bids arc made upon the faitli of it 

It seems to Ih; doubtful M'bether tlie auctioneer can sue a 
party for whom he personally signs as agent (4) ; but be can 
maintain the action when the entry has been made by his 
clerk on behalf of tlie defendant (i). 


Soction 8 . ( 3 ). As to agents. 

Aa to agenta. agent, cither for purchase (k) or sale (1) of an estate 

Agent. 




M £mm4r$on t. Uedis, 2 Taunt. 

v. Sehojkld, 2 B. & C. 
§4$ ; Kemy$ y. ProcUir^ I Jao. A W. 
S50. 

(&> See Sag. 43. 

(r) Xmai^rgon v. Htduf, 2 Taunt 
SB } Whitt V. Aweor, 4 T^t 207* 
(ft) Ben Prmdbear, 12 

Vaa 406 ; Maum t. JLrmkagt, 18 Vea 

f y JjjfMm 2 JCe. 25 ; 

^ T, |0 C. & 744| 


{e) Day v. Wtih, 7 Jur. N. a 1004 ; 
30 I^Y. 220. 

(/) Eke v. Dofwerd^ 23 Beav. 280. 

(g) Mmeer v. Bool, 6 Ha 448. 

(h) Fardmiker v. BfmmoiM, 5 
AlABBBi WHghiVa Damahfh^Sm^ 
20A 

' <0 ibWv. AmiB^,1K.AM.818; 
am Ofohm ▼. Mmtnh ^ Bing. N. C. 
608, 608* 

Ik) Bvgs m 
(0 Bug. 146* 
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may bo appointed by word of month (m) ; but a verbal ap- chap. v. 
pointment, of course, is generally inexpedient : neither of 
the contracting^partios can, it appears, act as agent for the 
other (n ) ; nor can the seller s agent act as agent for the 
buyer, unless expressly authorized by the latter (o). 

Though not perhaps absolutely necessary (p), it is veiy By a oorpo- 
desirable that the agent of a railway- company or other cor- 
poration should be appointed under the corporate seal (q). 

The company may, by their conduct, adopt and ratify the act 
of an unauthorized agent ; but in dealing with a public com- 
pany, strict proof of the agents authority should be required. 

^\^lere the agent has a written authority, parties dealing Private in- 
with him upon the faith of it are unatfected by private 
restrictions imposed upon him by his principal, but of w’hich 
they have no notice (/•). Nor can a contract, when duly 
entei‘e<l into by an agent, be avoiiled by his neglect to 
c<»i)nnuiucate it to his principal pursuant to the latter s * 
instructions (s). . ** 

Wherever a general authority is given by a principal to Generd 
an agent, this implies and includes a right to do all subor- 
(linate acts incident to and necessary for the execution of 
that authority, — and if notice is not given to the person 
with wdiom the agent deals that the principal has limited 
tlie authority, the principal is bound (t). But an estate 
agent instnicted as to price has no implied authority to sign 
an oimi conti'act on behalf of his principal (it). 


(m) Sec 9 Ven. 260 ; Dy<uv. Cruise, 
2 J. & li. 460. 

(rt) Wrifjht V. Jkinnah, 2 Comp. 
203 ; Farebrdher v, SmmoM, 6 B. 
& Aid 333. 

{o) Durrell v. Bvam, 7 Jur. N, S. 
685. 

(j)) See WiUon v. West MarUepool 
II. Co,, 2 De G. Jo. & S. ; and L. J. 
Torner’a remarka on aeO; 07 3 & 9 

Viet. c. 16, ih, 496 ; and tee 5 H. JL 
Ca. 863, 864, and Sug. 77. See as to 
contracts by trustees of a charity who 
'have been incorporated, 86 & 86 Viet. 


c. 24 sect. 11. 

(g) Corp. of Ludlow v. Charlton, 
6 M. & W. 815 ; Cope v. Thames 
IJai^ Co., 3 Excli. 641 ; 6 Bail. Oa. 
83 ; Vigglt v. L^don and Blaehwall 
B, Co., 5 £xch. 442 Gooday v. CoL 
ehester R. Co., 17 Beav. 132. 

(r) Ntdd v. Duke of Bta^fart, 5 
Jur, 1123 ; see as.to restrictions on an 
auctioneer, Afaifver y. Baedc, 6 Ha. 443. 

(s) Wright v. Bigg, 16 Boav. 692. 
(e) Per M. It. isi^OoUen ▼. Gardner, 

21 B^av. 542. 

(u) JUamep v Sharp, L. B. 19 Eq» 108.. 
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Also « my flo (leal third partMB, aa to 

ia the hdUef that anoffi^r is his sgeBt ; (uid he will, et 
leaM in Bqoity; be boitnd by any imaathoriHtd agreement of 
the agent, which he {the princij^) has given them reason to 


ForparcteMr, An agent, employed to bid for an estate, and not limited 
caTusd Ub as to price, can bind his principal to any amount ; if, being 
P**"®**** limited, he exceed the limit, and his want erf authority be 
nnknown to the other p^y, he himself is bound (x), and 
hb principal is said to be free (y) ; upon the general gnnmd 
that he cannot bind his principal beyond the extent of his 
authority (s ) : but the production, of written instructions 
authorizing him to give a specified price, docs not preclude 
paiol evidence of his having had a general discretionary 
power (a). 


Agmoj, U * As between the vendor and an alleged agent for purchase, 
but whose authority is denied, the agent h^ all the rights 
and liabilities of a principal : the fact of agem^, if denied, 
may, of course, if practicable, be estabbihed, by the agent 
against the principal, the pruudpal against the agent (h), 
or by the vendor or purchaser against the other prin- 
cipal (c). 


Oantnetlqr 

tagtolM 


There is not, as a general rule, any objection to a con- 
tra(rf for purchase entered into in the name of an agent. 


8 m Smith r. £<ui India Co., 
16 Sim. 76. 

(x) 8 m /one* V. Downman, 4 Q. B. 
SS5,ii. ' 

Ijr) Sichi T. Hankin, 4 Eq>. 114 ; 
But India Co. r. Jlendej/, 1 Eip.112; 
Amh. 498 ; 10 Yen. 400 ; 8^. 47. 
4)n<*M^ llowever, wheUier the tula 
dhmild'jaaS be, that wliMe tbe agent 
•biisdl prineipal dmlf 

lM)winid|V^ of raeb limil; 

«f « >ac 8 <jn. 
HUtlt i W i m J 1t» ayart of the la«t 
a4maell«aB L,i /' ‘ ^ • 

Id 8«e 16 Jnr. 


497, <1. B. 

(e) ffiA$ T. JtmMin, 4 Bap. ; eM 

p. 11« 

* (6) Ibpler V. St/mm, 4 Mj6. & C- 
184; DA V. StmAUm, 2 Ph. 286 ; 

V. iVMtaO; 1 Btae. a H. 68, eild. 
2 ICpL a IL SIP;, wd SM A ni f Af . 
ChoMun^ S]0L a#. 1 . 

(d Bm JfbHtm T. See, 8 Ad a B. 
14; te^rdttO’iiSmSFiddy.fietamd, 
IDmaWeLST; ITtbea t. ifert. 7' 
XRWt. 29 Si e 4 ili‘|(a/Ht 3 >.ZVU.,aB 
to v4eB ea aetiaa mwt be broogbt 
latiwevwniiMBMb 
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upon the ground Iwliving ptx^ea^ to deal on his own Oup. V. 
account (d) ; but in the ocmTerae case o£ a purcluiser pro- — 
fessing to uoiktviu^ aa. agent for another, ~^uity would 
refuse speoidc perfonnanoe against tire vendor, if it appeared Byiumdua 
that the name of the assumed principal was used as an in> 
iucoment to a bargain, which would not otherwise hav|^. 
been entered into («). Of course the real principal is liaU^W 
although he may have assumed to contract as an agmit^ 

DO other ptinmpal being named (/). 

Where on a sale of goods'by auction, a bidder in reply to 
the auctioneer gave his own name as the purchaser, but did 
not disclose that he was acting merel}’^ as agent, or sign any 
written contract, and there was evidence that the vendor 
knew he was only an agent, and the goods were delivered to 
bhe principal, the Court of Exchequer were equally divided 
in opinion, as to whether the agent was liable to the vendor 
in an action for goods sold and delivered {g). 


An agreement entered intq by an attorney or agent, Agreemonta 
ihoukl, in order to avoid any question as to personal liability, to be signed, 
be made and signed, by him, as attorney or agent, in the name 
:)f the principal (A) ; in fact, if a person by deed covenant Agent when 
Tor himself and his heirs for the acts of another, he is ^ble. 
personally liable, -although described as agent (i) ; it has, 
liowever, been held, that if a person enter into a contract 
in writing, not linder seal, describing himself as agent and 
[laming his principal, he is not personally liable, unless he 
lad no authority to make the contract^, or, in making it, 


)xceeded his authority (k) ; but slight exprejsSi.ons, indicative 
3f an intention to bind the agent, have been held to take a 


(d) Stig* 48 : NMarpe v. BolgaU^ 

I Coll 208 ; t. Bunt, 9 E^ofa. 

L4 ; Suaeon v. Siake, 28 488. 

(e) PhiUipa v* DuXx of JBucka, I 
Vem . 227 ^ infra, ClMq». XVIIL a. 9* 

if) Oarr ▼. laekfon, 21 L. X Exch. 
i87. ' , , 

iff) WiUtanuton v. Btutimf 2 Foat k 
ETin. 544 ; 8 Jur. N. 8. 341. 


(/*} So© Gray v. Gutteridge, 1 M8“- 


R. 614, 618 ; Bumble v, BunteZ* 
12 Q. B. 810 ; Magee v. Atkinson, 


H. AW. 440} af«v£c^^i^Gh.XVIL; 

' *112.57. / 


(QSae Appleton y. Binki, 5 
14$ ; Bug, 57. 

(kj Pownman T, fonmliA 
$ Jiir.554^'JBx.C^ 


0 jsame^i 


r 



186 


TEB SAUt AND 


lEHRliii 


V. 


case out of the gen^nd rale, tidiere the Mgnatare is in the 
_ naine of the agent — althou^ so described — and there is no 
zatificarion by the prinripel (£) : even vrhete a person, -with- 
out authority, signs an instrument in the nMoe of and as 
i^nt for another, he cannot be treated as a party to such 
ll^nstniment, and bo sued upon it, unless he be sho-wn to have 
been really the principal ; although he may proltably bo 
bable in an action for damages for the misropiesentation (in) : 
-where the agent of the vendor, at the purchaser’s re<jui«8t, 
rignod the agreement in his (the agent’s) own name, this was 
held not to be a sulHcient agreement in writing under the 
Statute of Frauds, the vendor fmling to prove that his agent 
signed as agent for the purchaser (»); sf», whore the st'ller’s 
agent, in the presence of both tl>e buj’cr and the seller, wrote 
out a sale note, containing the names of the parties, and, at 
the buyer’s request, alttred the date so as to give him longer 
credit, it was held that the buyer was not bound (o). 


Fowenof After the contract is entered into, an agent for sale, if 
and so long as his principal is xmdiscU*8ed, may, wdthin the 
limits of his original authority, vary the terms of pajTuent (/>): 
he cannot, witljout special authority, receive the purclia.se- 
» money (q ) ; if auUiorized to receive it, a direction from liis 
* principal to pay it to a third party cannot, if given for 
valuable consideration (?•), lie revoked without the consent of 
such third party. He is not liound to pay over to his 
principal money received under or contract *which has been 
reacipded cm the ground of fraud («). 


(0 Tanner v. Cftrietian, 4 Kl. & B. 
96 ; Mid diBti]i0tiwh«d SptUle v. Laven- 
der, 2 Bfo. h B, 452, where the agree* 
'meat eras ratified bj the principaL 
Sfe too Xeid v. Draper, 7 Jur. N. S. 
jtX 25 f a contract between brokers 
J (m) Jfinikine r. HiOrkimon^ 13 Q. 

R 744 ; l4¥fi$ v. Niehalmm, 16 Jtir. 
i 1041. 

^ («) a* 0 kam r, iliiMM, 5 
W.O.eOA 

*% if)) JkmnA w 7 Jw. N, S. 
jr.SSA , 

( 2 >) Suf. 4<t, r. 


Sehoki, 2 Camp. 843. 

(q) Mpnn v. 1 Moo. & R. 

826 ; Pete v. Lead:, 28 Beav. 562 ; 
and ioe fnrtber, m/rd, CU. XIll., aa 
to payment to agenta. 

(r) Metea^ v. Ch^h, 2 Kan. k R 

178 } Take v, 9 C. B. 

ioe ia Rqitity, IMMt ▼. Omddl, 12 
Bear. 825 ; 1 De C. M. & 6. 763 ; 
DBOrange ▼« L^Bekremge^ 13 Bear. 
281 ; LHccmf PiMard, I'SLkJ. 
277- 
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It was in a modem caae decided in Seoilaad, that an agent oiwp. v. 
contracting for a ptineipel in insolvent circumstances, and 
failing to communitate the fact to the vendor, was personally 
responsible for his purchase-money : but on an appeal to ' 
the Lords the respondent’s counsel deemed it useless to ajgue 
the point (t). 

a* 

aa a 

If an agent for sale is to receive for commission a per- CommiHion. 
centage on the sum obtained, he cannot claim it in respect 
of any part of the purchase-money which remains unpaid («) : 
unless such nonpayment be occasioned by the wilful act or 
default of the vendor (x) : if scveial agents are employed, 
and one find, and another conclude, the bargain with* a 
purchaser, each may claim a commission ; but not the usual 
commission of 21. per cent. (y). 

In a modem case (r), where an agent was emploj’^ed to find Wlieth« 
a purchaser at a certain price, on which he was to have a Mmunention 
specified per-centage if a sale were efiected, and the agent “** 

found a purchaser, but the vendor refused to complete the 
sale, it was held that the agent could sue on a quantum 
'mem it for the work and labour done ; and that in such a case 
the law implies a promise on the part. of the vendor to 
remunerate the agent, even if the contract shoidd not be 
completed : but two of the judges carefully disclaimed any 
intention of laying it downa as a general rule, that when an 
agent, is employed to sell, and his authority is revoked, he 
may resort to the common counts for remuneration for his 
services: the understanding being that he is to find a pur- 
cliaser if he is to be entitled to his commission ; and if he 
does not do so before his authority is revoked he is to receive 
nothing (a). 

In order to entitle himself ta commission the agent must Ni>t entitled 

to commiBBion 

(/) Dudgeon v. Tkomp^m^ 1 Maoq. (z) Pnekett v. Badger^ J Jur. N. S. 

H, L. 0. 714. 66; I Oom. Be% N* 8. 296. 

(tt) Btdl V. Price, 7 Bing. 827. («) Per and Orowder, JJ., 

(4 S. C, tea {». 241 ; and Caiuioii 8 Jnr. N. S. 67 ; see and compare 
t. Kdlg, 1 Hay. & J. 655 ; and Alder Plenche v. CoUmrnl 8 Bing. 14 s Bp 
V. BoyU, 4 C. B. 635. Bt/rmrdy v Uarding, 8 Exch. 822. 

(y) Afttwiy v.(7umc,7Car.6tP.584. 
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•brik^ly 11 m tet(«r of Itiii aitihority. Thus, whore A., 

Hm ownor of oertkia potittoy woika^ and B. (he owner of a 
patented invention ibr earthenware, epiered into an atTange- 
nMBt that if A. sold the wotks with the hMMflt of the patent 
annexed, he should bo entitled to a spe^j^ ranuneratiini, it 
was held that A. could not claim anything for effecting a 
Sale of the works withoa^ the patent (6)^ 


AvAeatj 

yrmA^mn!;^ 
tinM Mun 



onmwitho" 
ftedaefc 
ftdaptod ; 


only bj 




The authority of an agent, either ibr sale or purehase, 
ptay be revoked at any time before he has entered into a 
binding agreement (r) ; and the revocation of his authority 
W^i not entitle him to claim the specific amount of remu- 
neration, which had been agreed to be paid to him on a sale 
being effected : although it may entitle him at once to a 
quaritum vieruit for services actually rendered (*f). If ho 
act udthout authority, his alleged principal, even although 
he have had no previous communication with him, or were 
ignorant of his name at the date of the contract, may adopt 
his acts (e) : and mere aoiuicscence with knowledge of tlie 
fact, but without any overt act of adoption, may nuse a 
presumption of aasent, and make the contract binding on 
the alleged prindpal (/) ; nor is it necessary that the 
principal should have* been competent to contract at the 
date of the agreement; for instance, an administrator 
•may adopt a contract enteie<i into before the grant Of 
the letters of administration (g ) ; but a contract entered 
into by A., expressly as agent for B , cannot be adopted 
hyC. (A). 


(h) PtUi/ V. 5 Jur. N* S. 793. 

(c) Farmer v. Jiadiman, 2 Camp. 
339, n. ; Mngdcn v. BradUnr^ 12 Yes. 
43d ; Mattm v. Armitoffc, 13 Vet. 25 1 
y. jBadEr, 6 Ha, 443 ; Hmari v« 
B0midlir$f 3 C. B. SBO ; tuprd^ p. 182. 
(4^ 8m r. IVoodhttm, 

15UB.400; 

j(mk 4 1^. R 82av But M 
aBd.,> ail l p i l‘ V. Badgef^ 1 

Aih^v.B.ea;$aa 

mt 


OoMl V. 2 Ad Ai K, 507 ; 

and mm Ik Bdt Tkmpmm, 3 B^v. 
409 ; Ifondm md Bhmdngham B, Oo. 
V. WitUcr. Oy. A n. 67 ; W4mm v. 
fmmMh 6 Sd K* R 894| and 

441, 471 

(/) J% % JNW# 0 Bmtk A 0. 
092 $ 4 Jfmtt Jl* fi* 10^ 983, 

{g} WML AW. 226, 

(4) HDkyuam 6 M«du A 


MiiiifaBiiT Irldiiitii 
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The clerk of an agent fiar sale has, it appears, nh implied (Siap. v. 

authority to land the principal (i). - ^*”*’*‘ 

Okritijf agent 
cumotti^ 

A land steward has no general authority* to miter into 
contracts for Immes tonus of years (k). 


Where one of several purchasers entered into a secret IW»*Md 

DitfgHtt b'y 

arrangement with the vendors, that if a sate were efii^ted agmit. 
at a stipulated price, he was to receive a bonus out of the 
purchase-money, and he persuaded his co-purchasers that 
the vendors would not coasent to any reduction of the 
price, it was, of course, held, that the transaction could not 
stand (1). 


A contract by a corporation must necessarily be made 
either by writing under its common seal or by its officer or 
other agcmt authorized to make such contract, and the agent 
must make it in writing, if writing would be necessary were , 
it the contract of an individual. The Lands C. Act, 1845, 
s. 97, and the C. Act, 1867, s. 37, contain with respect to 
contracts provisions which may be regarded as partially 
declaring rather than as altering the Law. 


There can, of course, be no doubt that a company rhay May ratify 
ratify under seal previous contract not under seal ; and it 
is settled that they may, by their own conduct, as e.g., by 
an act of part performance, bind themselves to a contract, 
which an unauthorized agent may have entered into on 
their behalf (m) ; but an agreement by the promoters of the 
company, prior to its incorporation, is not binding on the 
company, until it has been either ratified or adopted by 
them (n ) ; and, after considerable conflict of authorities, it 
seexns to be now well settled, that if the agreement, into 

(i) Colu Y. 9 Vwi 234 ; (in) WiUon y. Wt»t BtveAepwA JL 

JBlore Y. SiOUm, 3 23T ^ ana see Cb., 2 De G. Jo^ a 8. 473 ; 34 Bear. 

Bird V. BottUer^ 4 B. a ^4* 446 $ wad 187. 

Bm’fMv.Bro^ASttio^ (n) Brtiton y. twerpool 0 <k 5 

(ib) CbOeen Y.(3tefttil«r,Sl H. L* Oa. 605 ;f WilUdm v* St, 

{[) Beck v« 8 k.4^ Jo. SarbtHtr 24 Boov. 389 ; 

230. 2©o(S^.a^o.54t ‘ : 
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yfhS^ the promoters or directors' of tlie company have 
entored, is not warranted by the temu of their incorpoia* 
tmn, the company is not bound (o). A contract by the 
promoters for purchase, founded on the withdrawal of a 
landowner’s opposition to the bill, has ||||Ben enforced against 
the company ; and, as a general rule, wherever the company 
have adopted, and had the benefit of a contract which is not 
vire«, and which, if entered into between ordinaiy 
individuals, would be valid, the contract may be onfoi-ced 
agtunst them (p). 


We may here refer to the Companies Seals Act, 180 + (5) ; 
under which a public company, formed under the Act of 
1862 , may have an official seal for use in foreign countries, 
and may employ a local agent to affix the same to any deed, 
contract, or other iastminent to which the company is a 
party in such foreign country. 

Contract* bj With reference to trading corporations, the result of the 

inKUnff ocMT- o A 

pmtkuit. cases seems to l)o that whenever the contract is nia<le for 
the purposes for which they were incorporated, it may 
enforced, though not under seal (r). 


(o) Ilawku V. Eastern Cmntte$ R, 
< 7 a., 5 H.* L, Co. 331 ; BurgaU v, 
Skortridfft^ 2 Bilacq. 420. 

(p) Lewt y. London imd N, W. R, 
Co,f 18 Q. B. 632 ; and see generally 
pa railway companies being bound 

thdr adoption of oontiacts entered 
Into in anticipation of their powers to 
ptirchaae, or of their Acts of inoorpo- 
mtkm, and as to the validity of con- 
tracts for purchase founded on tbe 
withdrawal of parliamentary opposi* 
^on, Bdwardt v. Chrand Junctiom Jt 
1 HyL & C. 650 ; Stanitif v. 
ClteiMr, Ar. M, Ce,, % MyL k C, 773 ^ 
Pmlm ♦. R, Cb., 5 H.' 

Is,i 0 k T. JHrect lMndo% 

A; A VHt O. H.* a Sid; 


Bavhu r. EagUm Countki R, Co,, 1 
De O. M. & a 737 ; 5 H. U Ca. 
331 ; Siitart v. B W, R Co., 1 De G. 
M. & G. 721 ; Cooday v. CokhuUr R. 
Co:, 17 Beav. 132 ; Skrewdtvry and 
Birm. R Co. y. N. ii Co., 16 Jur. 
311 Q. B. ; 6 H. L. Ca. 112 ; lane, 
and CM. R Co. v. X. N. W. R Co. 
2 K. A Jo. 293 ; Sari Skrmoihury v« 
K. mafordi. it E. 1 Bq. 593 ; 
Bee Sugd. 75 . Lindl^ rartnera: 1 , 
355 . 


(g) 27 & 2$ Viet e. 19. 

(r) ffaidorma r. 

Ma^dfC. 409; and see 

WiMk, 

EES 0*-E 46S,irfBi L. E 4 C. P. 
6^7» and the easeathm cited. 
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(4.) At to the depotU (e). 

The deposit is a pajrment by anticipation of part of the ^ 
purchase-money (t)\ and the purchaser cannot elect to forfeit d^orit. 
it and avoid the agreement (u). S^aj^Jnt. 


Even the deposit should not be paid to a mere agent for Fajment ot 
sale, without express authority from the vendor. If the 
authority be for the agent to receive it at a particular time, 
or in a particular manner, of course it cannot be safely paid, 
except to, or by the direction of, the vendor, at any other 
time, or in any other manner {x ) ; and the purchaser, will 
not bo liable for loss arising from his having followed any 
such special authority as to the mode of payment (y). 


If the vendors solicitor receives the deposit he hplds it 
as agent for the vendor, and not as stakeholder for both receives it as 


parties (c). 


his agent, and 
not as stake- 
holder. 


The deposit caimot safely be paid by the purchaser, by Not generally 
being sot off in account with the auctioneer or agent, except of 
under the special circumstances of his being able to show the agent; 
existence of a debt of equal amount due from the vendor to 
the auctioneer or agent, and that the latter was authorized by 
thii vendor to retain the deposit on account of such debt (a); 
so, if, instead of making a cash payment, the purchaser give 
his acceptance, payment of the bill when due is no defence SilL 
to an action by the vendor, if the bill never came into his 
possession (6) ; so a cheque, if given for the deposit, should 
l>e capable of being immediately cashed, and should not in- 
clude other moneys (c). 


(«) Et vide iuprdt sect. 2. 

{t) Palimr v. Tem]^^ 9 Ad. A E. 
508, 520 ; Bug. 50. 

(u) 2 Her. 506 ; sud see 9 Ad. A 
E. 520. 

(x) See Young y. 8 Be»y. 149. 
{y) Wwvwick y. Noakm^ 1 Pea. 
98 ; ffawkins y. EttU, 248 ; 
Eyles V. EUie^ 4 Bing. 112 ; Sug. 49. 
(r) Edgall V. Day, L. E. 1 0. P. 80. 
(a) Barker v. Oreenmo4^ 2 Y. A 


C. 414 ; Young Y, White, 7 Beay. 506 ; 
ffanley v. Cassan, 11 Jur. 1088 ; 
SvBceting v. Pearce, 7 Jur. N. S. Exch. 
800 ; 9 C. B. N. S. 534 ; Bridges v. 
Oarrett, L. B. 4 C. P. 580 ; see this 
case on appeal, Xi, B. 5 C. P. 451. 

(5) Syku y. (rtZes, 5 H. A W. 645 ; 
WUHams v. JSVans, L. B. 1 Q. B. 85^ 
(c) Bridges y. Garrett^ L. B. 4 C. P. 
560; L.B.5C.P*451. 
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, , le p» iSb» m action on tho 

%» scidM any gnmni i(toi|)i would have 

«#ib^ IlM {ttiiobaaer to rwmt ai taw the deposit if 
Mtnally paid (d). 


lytmumitlt If a purchaser become entitled to a retm of his deposit. 

he can. in the absence of special agreement^ claim the specific 
ttiNadar. gaaa paid, with interest; and will not be prejudiced or ad- 
vantaj^ by any faU or rise in any seeaiitiea in which it 
may have been invested (e) ; unless such investment were 
made with bis assent (/), (which will not be assumotl from 
bis mabing no reply to notice of the investment,) (y) or, (in 
■ the case of a bill being filed for f^cifio performance), under 
the authority of tho Court, in which cases the invostincnt 
will be at his risk and for his benefit (A): and the same rules 
apply \o an investment of the purchase-money by the pur- 
chaser, pending discussions as to title, &c<; and also apply 
. conversely, for and against the vendor, in oases where, by 
the purchase being completed, he bccon^ss entitled to the 
purchase-money (i). 


Wtmao Where there is no contract, or no contract which can Ite 
r ^h M jlin enforced, the purchaser is entitled to have his deposit re- 
deporitnnwt turned {k ) : but where there is a valid ocmtraet, which the 
faeraianMd; refuses to perform, and which contains a clear 

todtaiflwn stipulation that, in the event of breach, the d^iosit is to be 
forfeited, the vendor may retain it if pud, or may enforce 
fritaw: uny security (e ((/ , an I O U) which he holds for it, and this 

vrithout reference to the amount of damage actually sus- 
tained (i). 


(<{> MiUt r. Oddg, 6 C«r. & P. 728. 
i«) v. Powu, 8 Bra. C. C. 

; Pvok Y. Rudd^ 8 Bro. C* 0» 48 1 
8 Hiw 608. 

(/) Stir 


^ ^raSSl)! 

71^, \ 
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IkS VJ mm t V. JMd. 8 Bco. 0. 

aw. 3Ml» 

at) IrnTpimiittfiM ▼. 'Bromu, » 
Ha«W. V 

(tygMiH n bmt. Sir ; 

e Wtlt, & UMt See Bwt V. 

^ — *. Atf. A 

m Miim JPewHITOi 

0) I* E. 8 C.P. 
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S(}aity «lB«|i;^jg|iP^ip#l^tIte|^^ €%i&V. 

feitare (;tf'jyi'ii|||(il^ W AWb AStdSvifiing t6 give td Ae *• 

veiuJa(*the |g|t iMMel^ of tilio cootnct (m); its rjitann, vrflli 
interest, may %e direeted even in a suit for qiedfie jteribr* i^iiiiMi 
mance, where the bill is dismissed, if the vendor be plaintifr (n ) ; 
so, also, in i|i tdSit by tiie purchaser for rescission of the con- 
tract, on the ground of misrepresentation or the like (o). 
But,a«cordhig to the practice which has hitherto plevailed, 
the return Of the deposit will not be ordered in a suit for 
specific perfimnance, where the purchaser is plaintiff and the 
bill is dismissed (jp); nor where the vendor is plaintifi*, if the 
bill is dismissed without any dc'cision upon the question of 
title, but for laehegi or on some other collatcml ground (q). 

It is conceived, however, that when the Judicature Act, 1873, 
comes into force, the technical rule which has prevented a 
Court of Equity from directing the return of the deposit 
where the purchaser fails in his suit for specific perfonnance, 
viz, that the granting of any relief is inconsistent with 
the dismissal of the bill, will no longer operate, and that 
the Couii wUl have jurisdiction in any action, whether for 
the specific performance or the rescission of the contract, to 
direct a return of the deposit, where tlic purchaser would 
hav'c l)oen entitled to recover it at Law (r). If no title bo 
shown the purdiaser has a lien on the estate for the amount 
of the deposit (s), and also for his costs of suit (f) ; so, also, 
if fbe contract be rescinded for misrepresentation or the 
like (u). 

If the yurchoser die before obtaining a conveyance, in- 

(ill) Vmum V| 2 P. Wxna. G. & S. 825. 

66; Mtmi S V««. 279; (q) SoutAcombr, Buhop qf 

Sag. 55,} ir0» DaG. M. & 6 Ha. 225, 228. 

G. 186, (r) Stie 36 k 87 Viot., c. 6^ sect 

(n) V, JMt 2i. 

1 Dnt ft W. 66 ; ^!7hitM9 t# {•) Wtftha t. Lett 2 Jur. N, S. 7 ; 

2 Dni. ft W. 72 XVm Ob. X. a, 8 ; 8 Dttjw. 896. 

a, 10. t (<) MiddltJUm f. 2 H. ft 

<o) . H 282; B%n4kg v. Emersf^ H 

124} ^Hsa874; 

(p) 8Bi|s 744. 

0. C. 890"| Me WUfkm (n) Twrrmqq Tk h, % H 

SSbn. 78; alw <7w T. jWwtSl’e % 1S4 1 Xi. It 8 CSk Ap. f 19. 

YOU r. ' 9 * ' 
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■pq&i ^e And i3te d«pQ«i 


JIa a general rule, if Uie degocdt be lost through the insol- 
vency of the auctioneer, the loss fells on the vendor (x ) ; but 
fidudary vendois, if they have usoil due diligence, will not 
be personally liable to their c&^iiia quo irvxt ^). 


Batata of The Oourt has, on petition, ordered the return a deposit 
inlwakniiic^. ^ purchaser under a fiat in Bankrupt^, whidi was 

Bubsequently superseded (z). 


Ltaotioiw^ Upon a purchase by a lunatic, the vendor cannot be re- 
quired to refund the deposit, unless ho contracted with notice 
of the huxacy («)» 


Where trustees, pursuant to the usual power, oontracto<l 
tfUad to for- with the consent of the tenant fur life, to seU, and a lai;gu 
letted deporiu paid to the latter, an»l then the purchaser faile<l 

to complete, it was held that tlic forfeited deposit di<l not 
belong to the tenant for life, but must Ije treated as purchase- 
money on an actual sale under the power (6). 


BcctanS. 


AitopdhM 

aad i ji w fBd 


Tlianilaat 

LsvMto 

csni^djpBDMii 

of 


(.> ) ^Is to jniffeis and reserved biddings. 

Prior to the recent statute of the 30 & 31 Viet. c. 48, it ha«l 
become well settled at Ijsw that, in the absence of a stipula- 
tion expressly re-serving the vendor’s right to bid, the 
employment of a single puffer would of itself vitiate the sale, 
ever though it was not advertised as without reserve (c.) 


(*) arct 2. 

(y) Edwturdg Venht^ 7 Beav. 239 
*{s) E* Parte Fectenr, Buck, 428. 

(a) Bta/tean v. M'Donnell^ 9 Exclu 
809. Am to Proit ▼. i^earon, 17 Jur, 
809« p. 7, n. i*») 

(19 Shmtkvary ▼. Shrewsbury, 18 

‘ V 

.lnJ fei l to wiu> ' 

^ 'ir '<*.M .. 


Atainprke t. We$Syy, 11 Jiir. N* S« 
975; Ormb v. Bofvmiock, 10 Jur. 
N. & 1047; fend «ec,too, ThameU v. 
JIaiM€$,lS II. k tto pp. 871» 
872; aii4 tm Whu^ht v. 

Moo. 4 M, i$i% Cfrifmder v. 

8 8 y. A J. 

aiHPi 

gte twv* gaum T. 
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cAuv^.y. 

that nn^ tiae )ififaif$xii^ yrete 0x{iMiudy or !jn|did%‘ **°*‘*' 

ftH'.Bftle witlwfai iwBeirv® (d), the employitient of a bidder td 
prevent lie geiiitg at an undcrvaluo was allowablo (e) ; but 
the rule did not extend to authorize the employment of more 
. bidders than one, oven although they were limited to the 
siune sum (/) ; nor even of a single bidder for the purpose of 
enhancing tiie price indefinitely (</) ; but, on a sa^p in lots* 
several bidders might, it is conceived, have been employed 
for difiurent parts of the property, provided that no lot wore 
protected by more than one bidder ; nor was it material that 
the person employed to bid and the purcliascr were the only 
bidders (k). 


ik|uity had, in fact, favoured the employment of a person Purdwang by 
to protect the property : for it had refused to enforce specific specific i>cr- 
perfoniiancc against a vendor, in tlie several cases of a pci*son 
gen(‘rally known as Ids agent having hid for tlie purchaser 
and been mistaken for a puffer (/), and of the pei-son actually 
employed to bid for the vendor having neglected so to 
do (k) : so, in a converse case, where, upon a sale of estates 
lielonging to several vendors, the person employed to protect 
one estate, by mistake purchased another, the liill against 
him for specific performance was dibinissed (/). 


The soundness of the general nile in Equity was however “Saieol Lamd 
questioned by Lord Cranworth in tlic case of jVo?ii 7 ner v. Act, 1867.” 
Bf'll (m ) ; and now by the 30 & 31 Viet. c. 48, the rule 
which must for the future obtain in Eijuity has lieen con- 
formed to that which was alread}^ well established at Law. 

In every case the particular or conditions of sale must state 


(d) MeadowB r, TBrnner, 6 Madd 
34 ; Jioi$n$on V. WaH 2 Pa 372 ; 
and M TharmUi T« 16 M. & 

W. 367. 

(tf) Woodward v. Jfttttr, 2 Cdll 
279, vfhm the eailier M^iaieeited ; 
Flint Woodin, 9 Sa 
(/) Whedor v. CoUki^^ J ;MCoo* imd 
M. 123 ; andfiee 16 M. nad W. 372; 
and Bug. 10^ 


ig) 12 Vc8. 483. 

(A) Oidjidd V. Round, 5 Ves. 209. 
(») Twining v. Morrice^ 2 Bro. C. 
C.826. 

(A) Moron v. Atwiragtj 13 Vcs. 25. 
(0 Moiim ▼. Fromam^ 2 Ke. 26 ; 
and see Smidoiid r. JHardog, 29 

Bear. 430. 

(m) B* 1 Oh. Ap. BX 

2 
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«dld iwlflwiafc iB g ii |» <j^ ^ to » 

Ipiioa, or ivlie&er tllie i(^ and 

If li'is atato^ that tho sale is ^rithou^ ieiarE% or to that 
i^feet, it is made unlawful for the sellar to oniifilaijriK^ 
to bid at such sale, or for the OrUCtionaaF to tfkki imowin^y 
a Inddiag from any such person. Whcoe it is declared either 
in the particular or conditions that the sale is aubjeet to a 
ri^t for>the seller to bid, it is made lawful for the eeller, or 
any one person on his behalf, to bid at auoh auction, in such 
manner as be iimy think proper. Prior to this statute, the 
employment of a pufler where the sale was ** without re- 
, aerve,” was as invalid in Equity as it was at Law ; nor did 
it need the aid of a legislature to enable a vendor, whom 
a right of bidding is rcseivod, to bid by himself or a single 
agent By the 1st section it is provided, that whenever a 
sale by auction of land would be invalid at La:w by reason 
of the eniplo^-inent of a puffer, the some shall be di'oined 
mvalid in Ecjuity, as well as at law ; but the statute has 
faile<l to meet in evpress terms the precise point at issue in 
the practice at Law and in Equity, vis., whether, where the 
sale is not expressly .stated to be “ without reserve,** and a 
right to bid is nut expres.sly reserved by the vendor, or 
notified to the purchaser, the employment of a riujg^e'bidder, 
to prevent a sale at an undervalue, is allowable. ^Hrere can, 
however, be no doubt, that in such a case, the rule "whidi is 
now well established at Law must for the foture prevail in 
Equity. 




CHAPTER VI. 


m. 


AS TO THE AOBEEMENT. 


1. Ab to IfiB goMval necessity for a ioritten agreement. 

2. The pr^pairation of formal agreemeMs 

S. What iB^ormaldoouniente may constitute anagreement. 

4 Theeignabme. 

5. The etampe. 

6. Ab to aiegal agreementa 

(1.) Undee Statute of Frauds («), a witten memorandum *Seea«>l. 
or note of agreement, signed by the party to be charged, or As to tlw 
his agent, is generally (b) necossarj", as the only leceivable 
evidence (c) of any contract for the sale oi purchase of lands, 
tenements, or hereditaments, or any estate oi interest in or Wntteu 
concerning them ; whether such estate or interest be sub- 
sisting, or be proposed to be created do noio and the Act 
extends to sales by auction (d), and m Bankruptcy (e ) ; but tute of 
not, it is said, to sales by the Couit (/) , nor to pnichases 
under the order of the Court, if the toMui of the estate notwithm 

the Atatutei 

make no opposition to the confirmation of the i-epoit ap- 
proving the purchase (jg ) : not apparently to agreements 


(a) 29 Car. H, e. 8, mo Metion 4 ; 
Sng 121. XfliAar fUt aaolion the 
agent naad art W appebited in 
writing. 

(b) See 9Xk OtMMtt o£ 

pMrt&enli^i Smm % SO Beftr* 
442 ; but 866 oMtty To Sm* 

(t) For the iM 4xm a 

pml 

ml rule, predudb* itt Mfa^ ^ 

ctiteoe) 066 Zmux t. U 


Jur. 1021, C. B. ; Barhmih v. Fouiijr, 

4 Drew 1. 

(d) See AUrOtn, v. Day, 1 Vea, 

218; and 12 Ves. 472; Vs 

Oowa, 15 Yes. 521. 

(e) Ex parU VuU»^ S Dea. 267, 
iKod Cottunhani. 

(/) 866 1 V60. ?18 t lord r.Jard^ 

1 Bitti. 508; Imt tha purohmr 18 
mquM toiigiie 

066 1 V66. S18; IS Yuieiri ^ 
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(Xi), acdtitig mi ds^v&y beii^ in tacih aaaes suffi- 


'*W{ 


JrmfVkWtth 

^(|roo 


or lor Mwigii* 

tiwtiilol 
ItorttM llNtt 
lima tfam 
y««c%lR0id. 


.ure. 

And although an actual demise by parol dnr any tom not 
exceeding three yca», at a rent not leas than two-thirds of 
the improved value, is valid under the Snd flcs^on of the 
Statute (/), an executory agreement for sudia demise is void 
unless in vrriting. So a parol agreement ly a leasee for an 
assigmnent of the lesidiio of his tom (bemg leas than throe 
years) b void ; and cannot, it would seem, <q»erate as an 
underlease (h). 


*• 

Aninslnt- 
tnenfi toid tm 

Ue oopfwrtecl 
a» ttn agree- 
mmL 


A lease for a term exceeding three years must» under Uie 1 ni 
section, l>e in writing, and now, under tlie 8 & 9 Viet. c. 1(K), 
8. 3, by deed ; but in Etjuity, an instrument containing presi»nt 
words of demise, but voi«l as a lease for want of sealing and 
<leliverv, will bo siipportetl as an agreement (/). In one case, 
a document, lUit under st‘al, and thei*eforc void ee a lease, 
has l>een held at Law to l>e also void as an agreement (/u) ; 
but the soumlness of this iiocihion haa been questioned ; 
and in a later cas<% where by the same imtniment, not 
under seal, A. agreed to let anfl B. to take certain premises 
from the date of the agreement until Lady-siay then next, 
and theiicofonvard for thrc‘e years, but as to tlio lattcT term 
the consent of the landlord was to be obtained, and a lease 
was to Ije execute<l, it was heJ<l that tlieiu was a lease for 


the fonner })en<j<l, ami an agreement for a'loasc as to the 
latter (n) ; so >\here a document void as a lease contained 


mi nndciiakiiig to giant a lease, it was held that it was 
good m an agreement, and tliat an action Would lie on the 



Cherry v. Needham^ 4 Exch. 

,686. 

({) INw Croeby v. Wadsworth, 6 

mum V. ram- 

abl,aAA&& 887 , 804 . 

Aetida 14 H. a w* 

i V* 8 »0 O. a 


(m) 1 Jar. K. S. 

662 ; 16 C. JEt 420 $ Drury w, 
ttamofiai^ 1 Jar* A 1168 ; 

B. 619 ;J»a.lMa trm v. Swimys, 4 

Jiir.K.S* 

'I 

J«r.N. a78. 




prs * 1^0 

The first sabtihm ii ilbe A(St, which vmdmtBi writing ch$,p.^ 
necessary for the iSreation of ^^all leases, estates, interests 
of freehold, 6r tierms of years, or any nncertain interest, of, 
in or out of any lands,’' &c., has been hold not to extend to 
a licen<^ ; a licence to A., in consideration of a yearly 
pa 3 rment, to stack coals on a piece of ground for seven years, ^ 
with the sole use of the land so employed (j>) ; but although 
this dedsion has been often followed (q), its authority, so 
far as it may tend to show that an irrevocable interest may SmhUf not. 
be thus created, seems to be destroyed l)y subsequent cases 
which decide that easement cannot, at least as against 
the inheritance (r), Im granted without deed (s) : it is also 
conceived that a parol executory agreement for such a 
licence would probably be invali<l ; the words, “in or con- 
ceiving/* in the 4th section, being, appaiently, more com- 
prelumsivc than the words, "of, in, or oiut of,” in the Ist 
section. " 


A mere licence is revocable by tin* grantor at any time (0; 
but reasonable notice of the revocation should be given (ti). 
Where a memoiandum was emloised on a lease, that the 
lessee should have the exclusiw light of spoi-ting over the 
demised and adjoining properties, and theri^ was evidence 
that the enjoyment of this prhilege was an essential part 
of tlie consideration for taking the lease, the landlord was 
r(5«ti*aine<l from interfering with the right, until he had 
executed a proper legal gimit (.r). 

Any aiTangement which is substantially, although not 


( 2 ») Wood V. Laiktf Say. 3 ; also re* 
I>orted 18 M. k W. 348* See as to 
iht effect of Hcenoes, Doe v. Woody 
2 B. a Aid. 724. 

iq) Sog. 123, 124 ; see cases cited, 
18 M. k W. 840* 

(r) See 8 Q* B. 778. 

(*) See 1 Com. by S. 289, 

audwies tliere cited ; and, in parti* 
otilar, Coclsr v. Cro. M. k 

E. 418 ; BM V. 4 Ker. k 

M. 605 ; and see Wood Zeoci&t^, 
18 M. k W. 888 ; Petty t. mttho^ 


8 Q. B. 757 ; Adams v. Andrewt, 15 
Q. B. 28 1 ; v. Hendoreony 21 

L. J. 49, Q. B. 

{i) Wood V. LeadbiiUry 13 M. & 
W. 838, which sec also as to the 
distinction betwetm a mm license, 
and a grant with a license annexed. 

(tt) ComM V. StnhbSy L. R 6 C. P. 
834 Mdlcr v. WMinSy L. R 9 
Q. B. 400. 

(») Frojdey V. Bod of LoeeiacCg 
^cims. 888. 
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|iPli4pQ|#«i^^ the 4tli 

«|dSMi, Slid roqpt]^ a iraittooi 

»pscmai posaaased of a ieim for yean, to (^va ti^ poneasbn 


to another, and allow him to become tenant £|v the lemaiiider^ 
of fte term, in consideration of his paying ittjpaii &r certain' 
repiurs (y); ur an agreement by the temor ioq^i poeaesmon 
on a certain day, and pay all onigoings up to that tunc. In 
consideration of a soin of money to be paid to hint hy a 
party who has agreed with the landlord for A lease of the 
premises on the termination of the subsisting term (c) ; or 
an agreement by a termor, under sinular curemnstanoes, that 
he will part with the land, and that the intended lessee 
shall take it (') , or an agreement by a person who has no 
interest in tlte property, to procure a sale and conveyance of 
it to a person who wants to buy it (a). 


So, a pan>l agreement by A with an occupyii^ tenant bt 
* pay him £100, upon the tenant sumndering his lease, and 
procuring the landlonl to accept A. as tenant, is void (&) 
nor can tlie tenant sue for the consMeration, upon the con- 
tract, although he have jierfonned Im part of it ; but he may 
sue upon an account stated, if, after sudi performance, A 
have admitted that he is indebted to hipi in the omountji^f 
the coasideration (/;). So, where there was a parol agree- 
ment for the tiansfer of a tenancy, tind the transferee 
promised to pay the arrears of rent, it was held that the 
transferor could not recover damages for breach of tlio 
promise (o) 


But an agreement merely coUateral to a proposed dealing 
with land does not seem to be within the Ad i C^,,,au agree- 
ment by an intending mortgagor to pay to an ifitcnding 
mortgagee his costs of investigating IllllOOld such 

title prove bad (d) : so where the agi;<Md^A>t> to, ^ 9S/A 

'Smtrby. B. tol } 

i 60 .n.m 'j\ 



V* llaye$^Z Jur. 704, 

1% Tmh, a Jot. 71’ 

lu K s' 
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% 

lar 


relMie^ to I& W«|||Mir li«l4 tlMi an 

aetSon tin hieMk wm-jfes§tma^^ ofl special pAnaiae 
to be per£cn!ilie4 iftet* execution, as, Ag., an undertaking to ^ 
rapay past of Hie j^iee on a certain event (e). ^ 

An agroeoMint void under the 4th section, may, until coun- Told i^gms* 
tennainded, operate as a licence, so as to excuse what would 
otherwise be trespass (/). pS**^”*" 

And the traxuif<»' in writing of a parol, and therefor*' void. Written 
agreement lor purchase of an estate, will be a good considera- 
tion as between transferor and ti-aasferec, if the latter “*“*• 
actually obtain a conveyance from the vendor (g) : so, if an 
agent for purchase enter into a parol agreement, and pay the 
purchase-money, and procure a conveyance, he can sue his 
principal for the amount (//). 


The words in the 4th section relating to “ 


any estate or Mining but 
not railway 
Bhares 
within (he 
4th eect. 


intci'OMt ” in lands have been lield to extend* to shares in a 
mining company (i), unless conducted on tlie cost-book piin- 
cipl<' (fr) ; and to Westminster Improvement Bonds (I ) , but 
not to shines in a railway company , at least if the Act of 
IuOorj>oration makes them personal estate (m) ; so too they 
extend to a partnership in laud («) 


Questions frequently arise as to the necessity for a ^Yritten Sale of 
agi cement for the sale of growing crops ; the law upon the 


^ ($) Orem T. 7 K k B, 

603; 3 Jut* K. S* 717 ; 09 ckmg v. 
WuLTd, 1 C. a ; md tm Griffiths 
V. Young, IS Vm, 618. 

(/) 

248; Sae CMtig y. Wndsmrth, 6 
802 ; , v. Brodsmdl, 8 

Eait» 808; and see 8 Q. 778 ; and 
Muffin V, Bmim&nf-VL Ia J. 42, 
Q. E 

iff) Stamm r* pThe, I k M, 
196. 

(A) PmSt T. 4 N* 0* 
445. 


Bogee V, Oreene, Bat. 608 ; but 
see commenta on this case in Lindley, 
2nd ed., p 674. 

(1) \}atson y. SpratUg, 10 ExcIa 
222 ; see, too, Poiceli v. Jessop, 18 
C. B. 836; Wailer y. BarOeit, 
t5. 845 ; and Hayter y. Tucler, 
4 K. J. 243. 


(0 Toppin y. Lomas, 16 0. B. ||HL 
(Hi) 8 lllr 

A W.-488 ; 4HP la 

Sim. 189; 

Jo, 52. 




Cam within 
ibe 4th 
aecthm. 


fAjA^wlb am cousidared^ <uf aetlled (o) ; Iwt fol- 

loving appears W be the resolt of the aatboritietf : — 

The point to bo detemiinctl in such cases is, whether the 
Interest contracted for is an interest in land within the 
moaning of tlic 'ttli section of the Statute of Frauds ; — in 
which case a written agreement is ncoemaiy j — or whether 
the contiuct is merely for the sale of chatteb; in which case, 
however, unless the price Is.* under £10, there must, under Ujo 
17th section, Iw a wi-itten agiveincnt or memorandum, signed 
by the imrty or by bis agent, or jjart payment of the priw-, 
or part acceptance of the gi^sls (/>) : but a bill of lading, 
which is the synilntl of the projH‘rty, may be so dealt with 
as. to constitute an acceptance within the 17Ui section ( 9 ); 
thus, wilt re gooils leuiained in the jMSsession of the seller, 
but the buyer, to wIkiiu an invoice had been sent, ilealt w ith 
them as if wardiousetl on his lieholf, it W'as held that thei'c 
was a const^lcti^e nccei>tai)ee which satisfied the statute (<■)■• 
tlie luoiv agi'ct'inent howe\er dot's not, until the time for its 
completion has an•i^ed, tiaiisfer the property in chattels (s). 

An agreement foi sale of the exclusive right to the vesture 
of land, or for 'ale of crops which would not go as emble- 
ments to ibe executor (/) as mowing glass (ti), standing 
unde^^voo<l (j), I'oU-s or timlx-r, is within the ’4tli section; 
nor, in the case of g«is.s, does it appear to be material 
whether it is to lie mowed or fed off by tlie purchaser ; 
that is, if, in the latter case, he is to have <be exclusive 


(o) Sing. 124—126. 

< ip) Svii(h V. flurman, 0 B. & C. 
569. 

( 2 > Merv/ith v. Meiffh, 2 £. & B. 
864 ; CtOrit v. Andfnm, 6 Jur. N. 



390, and cmm dt«d ; Hid MorUm v. 
TOibtU, 15 Q. B. 428; ITolm* v. 
I/min*, 9 JSxOl 768. 

<() Sw JnifHiiHil ia Bvant 

ImU, 5B. 988t Hid H jfim- 

bkaMBti^ V. BW, 5 B. & 

Ad. KMLLBwg. m. 

(«) 4H|f ^ W«0motik, 6 Bart, 
608 V, JWi, 2 M. ft W. 

m 'i ' 

' Y. AJ. 396. 
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ri^ht to it (^) ; iHm, an agraemont for tibe sale of growing Cbai>. VL ^ 
fruits (c#» pc^) ($% is within the 4th sedEion, 

But if thft agreement bo for sale of the crop after the 
seller shalf have reduced it to a chattel by seveiancc from 4tli sect, 
the fieehold, as where standing timber is to be felled by the 
vendor, the 4th section does not seem to apply (a) : and the 
same distinction would, it is conceived, exist in agreements 
for the sale of gravel (fc), stone, or other minerals : nor does 
the 4th section seem to affect sales of crops which would 
go as emblements (c); such as hops (c?), wheat, potatoes, 
turnips (e), : nor does it appear matcu'ial in such cases Emblements, 

whether the crop at the time of sale is mature or otherwise, 
or wlicther it is to Ixj removed by the buyer or seller, or to 
Ix! paid for by the quantity or ]>y the acre ( /) ; and even in 
tht> case of grass, if the vendor retain possession of the land, 
and the right of* turning on his own cattle, and the pur- 
chaser have no right of severance, but only to feed it off 
along with the vendor, the agreement is merely for agist- 
ment, and is not within the 4tli s(*ction (y) ; nor does this 
section apply to an agreement in respect of damage to the 
surface (h ) : but in none of these cases is it prudent to 
dis]jen8C with a wiitten contract. 

And a parol agreement, for tlie sale of growing crops, Pi^rolagree- 
which would othenvise be void luider the -ith section, may bSwee^ 
be good as between outgoing and iiicoiuing tenants (?): but 

. , ^ . but not as 

a sale of the gi'owiiig crops by the lessor to the incoming between itssor 
tenant, seems to requh'c a written contract under the 4th 


(y) See /ones v. Flint, 10 Ad. & E« 
760, 

(£) FodvHUl V. FhiUipM, 9 M. & W. 
501 ; ted qu* Wbetbet so, if the 
crop be mature at the time of sale ? 

(a) Smith v. Surmm^ B. A C. 

551 M 1 Or. at M. 105. 

GmfUfm v. Aei52er, ISM. &; 
W. 403. . 

(c) Sug. 125 ; bat see Wttddm^on 
V. Brktov}, 2 Ba A P. ,452j 
(cf) Fvant ▼. JRobertit H B. A C. 829 1 
aee judgment ; and Sug. 126* 


(f) Punne V. Ftrgumn, 1 Hay, 541. 
(/) Parker v. Stan Hand, 11 East, 
302 ; H rtj'jc’idt v. Bruce, 2 Mau. & S. 
205 ; Eixxns v. Boberts, 5 B. & C. 829 ; 
Halkn v. Ji under, 1 Cro. M. & E. 
206, 275 ; Sainsbury y. MaUkeves, 4 

M. & W. 343 ; IHnm v. Ferguson^ 1 
Hay. 541. 

{g) Jonc9 V. Flint, 10 Ad. & E. 7604 
(A) Orifiths V« Jenkins, 10 Jar. 

N. S. 207. 

' (») Mfaifidd V. MWrfey, S B. ft d 

357 ; and see Bug. 125. 



tjlltyb haa b«(« 


m 





. wimi WwMO Ilia two mm I& ^<m fut tba fonaer of 


i,»pi)^i4' HwQt aeonu to be far firom dear, 

.i; 


And although an agreement be void underibo^di aeotiont 
putSuMr the eeller (unless perhaps the parties be laiidl(»d«Bd tenanty 

tik»tb»flpap. ^ recover the value of the crop if it bo taken tir receive 
by the purchaser (/) ; but he cannot reoov^ COd the terms 
of the agreement, but only on a quanbm vaMbat (m). 


AaaDnMnoBt 

toMMfn> 

iittAdL 



ttkMMb 


l^HolaaifM* 

sMtiorMa* 

ofUnurs 

lixtar«s 

idMttnr 

MiSh i Mit . 


An agreement to take fumidied lodgings in a boarding* 
house, is not a contract for an interest in land wit)un the 
4 th section (71) 

A sale of tenants iixtures by the tenant to the landlord, 
lias been held not to l>v m ithin the 4 th section, although 
they 1)0 sold while attached to the freehold (o); the so-called 
sale of the fixtures being 11101 ely a renunciation of the right 
i to remove them 


AgrtfUMBt 
for fa i fir Mt o , 
or abatMiHnt, 
of ml. 



An agi cement hy a Unant to pay an increased sum by 
way of rent, in consideration of improvements to be msdo 
by tlic landloKl, has lieen hold not to be within the Apt; 
and theiefore to be ^abd although by parol (jt): but a 
different rule has l>ecn laid down as respects an agreement 
for abatement of rent ^7) In the one case the agreement is, 
in effect, to paj the laiidloix], by instalments, for scri’ices 
remiored ; in the otlicr, the agreement is for a rd«u» of pait 
of the rent 

If an agreement relating to the sale of land be imd under 
fthe 4 th section, it will also be void fts reqKscts any other 

ik) Lord Palmovik v. Thoma*, \ Cr. 2SO,S7S] M CtaW*** iMt v. KiJm, 

, rOtetlSt ^ ’ 

0 Avtjf, i Moo. 543} (|>> A. 

gdMfbor. MeV, U lilwt, 349. m, $04} 7 

^ 1 c». * |t m u% i i 'A*'' ’ * 

, T, JiNHirf|96 7iir. Jf. B, (f) 1 Ms ft 

^ 4 «VJ 


4 Ajybav< 


'ipt 


OaMftS. 





matters, whiali 




iHtli, orara 


dependent agreement (r)t 4.g., whete a 


Ghap.'Vl. 
a0ofc> It 


tenwit agreed to tmi funiidxed house, and the landlord 
was to supidy additioiial furniture after the tenant had 
taken possesdon, it was held, that the want of a written 
oontract was a» bar to an action for non-delivery of the 
furniture (a); so, upon a parol agreement to let a house, 
and to make certain repairs, which the tenant was to pay 
for, it was held that the landlord could not sue him for the 
cost of such repail's (t) : but this rule does not apply where 
the contracts, though in a sense connected with each other, 
are in fact independent and separable ( ff) 


(2.) A4 to the imjMimtion of fonml ugrcmienta. Sections. 

Upon formal ckgrcements for sah*, few questions arise dis- 
tinguishable from those which liave Imxui alrea<ly considered 

with reference to the particulars and comlitions. 

« 

In framing fluch agreements, it is usual to make the As to naming 
parties agree, each “for himself, his heii-s, executors, and 
administrators:” the insertion of the word “heirs,” however, 
is ftcarcely correct, unless the instrument be under seal ; and 
it is not necessary, although the general practice, to name 
the personal repiesentativcs. 

Upon a sale by auction, the agi*ecment, of couree, refers Agmamt 
to, and is gmerally written or piinted \ipon, a copy of, the SSctk^*^ 
particular and conditions. 

It seems to be desirablo for both paHies when several lots 
are bought by th*3 same purchaser to have a separate con- 
tract for eatdt lot 5 instead, as not unfrequently happens, of 

MCSmIm V. jW lla < Anst 420; 760; and see Lard PalmovA v. 

•M V. Wtiam* TAmat, 1 Cr.« H. 80. 

867, 881 ; aadtWoBiitlWha («) Orten r. B. * B. 

(0 JfteMmw iMMatAA ft& W; 8 Jar, N. a 717; OwKs, v. 

40. lfW,lStB.«68. * 

<*) Fa«, 4 «» V. 0 . B. 



Ac to the 




tsat Mmaaam. 



all tiift lots being induded in a nbgle tl^tfact at a lump 

8^ 


cM)ani|ifi»od 

ill 

on lAn by 
private non- 
tract. 


Wbatsuppliod 
by Venckir 
and Pnrcbaaer 
Act, im. 


Mattera to be 
pororided lor, 
in agreement 
lor lode to 
pab&c oom- 
|Mmie% Ac. 


’ Upon a sale by private contract, the agreement (vdiich is 
usually prepared I)}' the vendor), as a general rule, comprises 
whatever stipulations and other matter would, had the sale 
been by auction, have been comprised within the particular 
and conditions ; except such matter as excluaivoly applies to 
an auction. IVhcn it is proltable tliat speictal stipulations, 
as to title, &c., will Ik? neceasary, the agiaoment should Ijo 
prepared in blank Iwfore the estate is ofTored for sale. A 
purchaser, on buying house pmporty, should require any 
existing iKjlicies of insurance to l>e included in tiio contract ; 
and on the pnrebase of a reversion, he ought to procure a 
stipulation to l>e inserted in the contract, that the vendor 
shall pay the succession dtity and indemnify hint there- 
from (./) ; or, shall at once compouml for an<l pay it. 


The rules preset ilml by the Vendor and Pimshaser Act, 
1874 (i/), and which, subject to any stipulation to the 
contrary in the c<intract, now n'gulatc the obligati«>ns an«l 
rights of vendor and purchaser, apply cquaUy whether the 
land (c) is s<>ld by public auction or by private treaty. 

« 


In preparing agn-eiiicnts fot the sale of land to piomoters 
of public undertakings, care shonld ho taken to state whether 
the purchase-money is to be in lieu of those accommodation 
yvorlji which the promoh'rs aie facie bound to make 

and maintain for the own<‘rs of adjoining land; and whether 
the oi'dinary or statutory rule as to the expenses of the pur- 
cliawr is to opei-ate (</) ; the agreement for sale to a railway 
or waterworks company, .should, if such he the intention, 
expressly state that the minus and minerals are indudedv^jsf 
the purchase (h). 


(4 Sm' Ooeptr T. Treitby, 28 Bo*t. . 
IM. 

(4 87 ft 88 ’Vtei, e. |8,acot 2. 

^ Thi* mutmtM doM notiawn 
tiatead 4 a Miftmvhv ol 


M baupmA h a w i di i miriti t. 

(a) K. Omv. 

{t) fler $ ft 9'tU*, a 20 , i, 77, 
Mdiofttimair.ata 
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THB, ACttKEKBl^T. 

When a or o4^f ,4ocumen^ con^iaiiis a dauae ^ving 
the leasee or any O^et person a right of preemption^ the 
same or Uke stipulations should be inserted for the protec- 
tion of the future vendor in respect to title, expenses, and 
other matters, as would be insortc^l in an absolute contract 
for sale and purchase. The precaution is one which is 
frequently omitted in preparing leases which contain pre- 
emption clauses. 


(3). As to what infonmtl (lociimonU may constitute ten 
agircment. 

Informal agreements give rise to cjucstioas of greater 
difticulty. 

We may lay down as genci'al, although not universal iniles, 
1st, that any writing signed by the party to bo clmrged, or 
liis agent, and which; eitlier expressly or ]>y n^ferenco to 
otlur writings, determines tlie parties to ami subject-matter 
<»f a oon tract, and fixes, or provides tlie comi)ulsory means of 
fixing, all its tenns, is a sufficient agreement witliin the 
Statute ; and, 2ndly, that no writing is a sufficient agree- 
ment, whicli fails in any of the aliovc-mentionod particulai's. 


Tims letters am constantly held to constitute a binding 
conti-act ; and often where such a result is a sui-priso upon 
tlie writers (c ) : and a letter addressc<l by cither a vendor, 
or, it would appear, a purchaser, to a third pci-son, with 
directions incidental to the carrying out of the agreement — 
e.jf., the delivery of title deeds, or preparation of the con- 
veyance — ^umy suffice to bind the writer (d) : and a letter, 


(c) Kennedy v, 3 Mer. 441. 
« riie Bftme ocmstnictlQii most be put 
upon a letter, that would be applied 
to the case of * mw formal inatru- 
meat ; the only dtffevmioe bdtig, that 
a letter, or corm|)oiideiioe> ia gene- 
rally more loose imd iniiooiimte in re* 
speot of terms, and createma gieatar 
difficulty in arriving at a predee opa- 


clusion.” Per Lord Eldon, ibid. 451 ; 
see also Ogilvic v. Fotjavibe^ 3 Mer. 
63 ; Thomas v. BUichnan^ 1 OoU 301 ; 
and Green v. Orimer, 2 Con. & L. 
54,43 ; and sec Fitsmaurice v. Bayky^ 
3 Jnr. N. S. 2d4; revd. on app. 
(Exch. Ch.) 4 Jnr. N. S. 606 ; (H. L.) 
6 Jur. N. S. 1216. 

(<0 V. SAjOc, 


Ch*,. Vt 
% 


Preemption 

clauses. 


Section 3. 

r ' ^ 

As to what 
informal docu- 
ments may 
constitute an 
agreement. 
Informal 
agreements. 
What may be 
a sufficient 
agreement 
vdthin the 
statute. 


Letters. 




lett^lor 

IQmMMh 


, iy ' i 

ttd tbo ijkiid of all iia 

tenDS, Iim been b«Id « siifflfli(N(M» iOimnomultuD to 
the Statute, noturithatandiag that tiye vtiter at the 
same time repudiated his liability (e): so, ahKn, lettera written 
with reference to a pending dispute as to whkher a paiol 
agreement has been duly performed; and ambodying the 
terms of that agreement (f) : so, the vendorie teoeipt for the 
purchase-money or dt^posit, or a similar leoei^ signed by 
the auctioneer, or the entry of sale made by him in his 
books (f/), or a Ivmd of reference to a surv^or to settle tlie 
price to be paid by tlie piueliaser, would, it appears, be 
sufficient (It)-, and in one case, where there Was a parol 
agreement in contemplation of marriage, and alter the 
marriage, an affidavit in another matter was sworn and 
filed by the pei-son stmght to l*e chaiged, it was held that 
there was a bufficu'iit memorondiun to satisfy the Statute (<) 


t«to«oatTtcta 'WTicit' a -will gave to A an option. of purchase Avithin a 
’*P~*“P“”^limiU*d period, a mere ver1>al declaration to the trustees that 
he intended to take the pi-operty, the purchase-money n*- 
maining unpaid and the conveyance unexecuted, was, of 
course, held insufficient (A). Such an option can, doubtless, 
be enforced (/), but the conditions imposed on its exercise 
JtdoOyooa* are always btiictly construed; and all precedent conditions 
***^ must be fulfilled by the purchaser before any contract 
binding the vendor can arise (m). Thus where the donee of 
a right of preemption on payment of the juice within a 
limited time, duly signified his intention pf punhasing and 


fiOS ; Cooke v. Twnbe^ 2 Anst 420, 
426 ; On^en v, 8 Myl. k K. 

858; Bom v. Cunj/nffhame, 11 Vm. 
550 ; Bug, 139 ; JJoodtcin v. Fielding^ 
4 BeG. M. k G, 90. 

Buileg Y, JSweeiingf 9 0. B. N. 8» 
848 $ oeet too, Oiheon v, Holland^ h, B. 
1<3L B. iMidcfttes there dted. ' 
(f) KUttm, S C. I«« B. 

nt ^ r 

T. fmtdhkk, 9 Vea 281 ; 

12 Ym. mi 

r. JBSwi^ $ VMotp’M, 49 ; 


(#0*9 

'IMM 


Bug. 184, 189. 

(A) 17. 

(i> BorftweHSl ir. 4 Biew. 1 ; 

bnt tee tlie iorai el Itie nAdavit, Mtd 
quam Vhmomy 

r. martmf$p 0 O.IT* 0. 

o) !**■ 


m ift 


tau^il Vm. 
OwjbMsS Bt». 


i>,n jvr.K.a 



m 


COit&VL 


applied fot all ha ilie pcesaiW poki as^dred 

without tha |NnKdiaMid;4tt^^ being pidd or any fbrtber atep 
taken, tl)e {weemptiw waa lost (n) ; but where there 

was a oontxaot Ibr a lease with a right of preemption, it was 
held that the to purehase was independent of the right , . 

to a leaae, and was not avoided by the forfeiture of the 
latter (o). ‘Whether an option of purcluae, "at all times 
thereafter,” when created by agreement, can bo exercised 
after the death of the owner of the property, has been ****' ■ 
doubted (p); imd unless its exercise be restrained by 
the context to a period allowed by the rule against per- 
petuities, the validity of the power in toto may be open to 
question. But where there \va.s an agreement tu let a house 
for three years, and at the tenant’s request to grant a lease 
from the expiration of the tenancy, the tenant who had 
continued in occupation was held entitled four years after. 

^lie expiration of the three years’ tenancy to have a lease 
granted (q ) ; so whefe two partners were possessed of free- * 
holds, with an option for the .survivor to purchase the whole, 
if either should die during tlie partnership term, and the 
partnerehip was prolonged by parol armigcment, it was 
held that the right of preemption continued sulwisting (j*). 

.^\'here an option of purcliasing is given at what the trustees 
shall conndcr to he a fair and reasonable piice, their 
decision, in the absence of fraud, is conclusive (s). 


Notice given by a railvray or other public company (f) of ” 

their intention to exercise a power of compulsoiily taking oMnprai^&t^- 
land (ti), constitute a contract binding on the company to 


(i») Broott r. Qttmd, 8 Ka. ft Jo. 
008 ; 2 Da. O.ft Jo, 42; aeoitoo, JI- 
dtnon ▼. 8 Jtt. |7. 8. 1818 ; 2 

DeaftJo.»7. ’ 

(o) Grem v, 28 Seav. 028 ; 
Imt aaa tha tantsi t/t 4a aafttnut. 
8ae ai towhatha SB lI l aft B t a i wr o faa 
of Uko option, An# Vw 
Dad. H. ft Ck 88>7i Tm- 

neg, L. B. 2 Ch. 148« 

(^ ) mdser V. BafeV. ICL 

<;) Mou T. Bwm, t, S. 1 Zlq. 


474 ; Bee, too, Bucicland v. PapUhn^ 
t&a 477. 

(r) ▼. EueXf 20 Beav. 442; 

but see Caddick v. Skidmortg 2 Da 
a k Jo. 

(«) Edmonds v. 20 Bear, 

54a 

, (t) Tha oaae B^ami to ba diBTarent 
nHih OoinmfiBfonaw imdar a BubliA ^ 
iM % CbwjAM«o»ari a/ 

(h) Jit to exteut of etteh 


V*/\f T 



i w^ ‘IfiRtSlIBHT. 

jS# til'fiadng 'Wiiat laiiid k iblae token (x) ; and cannot 
Im efitlidnnm the company n^ont the cxmemii of Uio 
^kdoemer {y) ; and tho price, if not eettled hy agrceuiout, 
mnst be determined in the manner pointed ont by the Act 
of Parliament (z ) : but tho mere nervice of the notice does 
not constitute a contract by the landowner for the sale of 
his land; nor is there, strictly speakii;i^, any contract bo> 
tween the parties until they have come to some dvthuie 
arrangement as to tho terms, or unUl the value of the 
land to be taken has been ascertained by arbitration, or a 
jury («). Thus, whore tlm landowner, after service of tho 
notice, statcnl the price which he was willing to take, 
but died lieforc his offer was accepted, it was held iliat, 
although the purchase was afU^rwards completed at 
that price, there was no contract binding on the heir (/<). 
AVhcrc, however, the price is asa'iiaincd, eiUier liy arbi- 
tration (»•) or by the valuation of two surveyors (d), or 


pato'eni, with reference to S & Viet 
c. 20, I. 16, sec CMher x, MpXhnd 
R. 2 Ph. 460 ; Ifmnimtr v. 
London and N. 1)'. li, Co,^ 1 Mac. & 
0. 112 ; Siuhl V, Mahh*u^ «(r., B. Co,, 
6 Exch. 143. An to how far tun- 
nelling under, or throwing an arch 
over, |iroperty w a ‘‘taking,”*' »eo 
Sparrow ▼. Oxford, drr,, JL Co^ 2 Do 
G. M. &. G. 106 ; Pinchiny. Bhci- 
waU R. Co., 1 K. & J. 46, 47, 66 ; 5 
Do G, M. & Q. S51. 

(ac) .4cMift« V. RlmkiraU R. Co, 2 
Um It a 118 ; 6 Pail Ca. 271. 

(y) Tawnxy y. hitnn ond Kin JL 
Co,, 16 L. J. X. S.. C‘h. 282, V.-C. 
E. ; and nee Rt*j^ v. Rtrminghnm and 
Qj^ord /unethn R, Co,, 15 Q. B. 
634 ; alTd. 647 ; and mo 13 & 14 Viet 
e. 88, fc 20, recognizing the principle 
•• mpeeU alMdoned lines ; Borktr 
T. N. Stnf. S. Co., 6 lua. Cm. 401 ; 
imA, A Co, ▼. Eraiu, 15 Bc«v. 
881} Mom V. Ortat & <(■ tr. it Co., 
t Jk <3). a^4S I Lent StdiAtuf v, 

Otimt ir. A ewa A a a 448; 

JEUMMiiX a Ck t. Uftn, 1 MMiq. 

HA a SM m MKf tii0 

«l MjiMlf Sot, 


32 4 M l^ct. c. III. 

U) See Rer v. I/ungtiford Mttrltf 
Co,, 4 B. ft Ad, 817 ; SaJmoa % AVa. 
dfdl, 3 MyL ft C, 430 ; Stone x, CV>m- 
mem'ol JL Co,, 4 Myl. ft Or. 124 ; 
trallrr v, Kastrrn Countieo JL Ch,, 6 
Ha. 504 ; Stampo v. Jdirmhghmn ami 
SUmr VoRtg R, ih,, 2 PbiU. 673 ; 
Burtimkttv’ v. JHrminghatn, tir., Jl, 
Co., 5 Exch, 475 ; •opt’d, p. 56. iffhi, 
i*h. X. «. 5 ; dcionur x, RlackmJl JL 
Co„ 2 Mac, ft 118 ; JJaguiB v. 
Jlagne*, 1 Drew, ft Sma. 426 ; and 
see Grierwn v. CheMre JAntt Com- 
mdkt, Jm K. 10 £q» 83. ' 

(а) Jlagtm r, JIagw, 1 Drew, ft 
Stna. 420, <liaa|l|pinTlng WnUnr v. 
KoRtm Orntdiio M, VqA 3 Ha. 501 ; 
and tee, toO|, JiUtm v. BktekwaH JL 
Co., 2 Mae. ft 0. 118 ; BegenC* Canal 
Co, V. Ifarc!^ 28 B«av. 575 ; and 
metit Qt 

T. JLoa/mt tmm Iftere eiiedr 

(б) Be 4rm^ 82 Beav. 5i)l ; 0 

( 4 ) JIJMB^ n^^MoJrop, R, Co,, 
Xa1L,7(». 41^154 
d(d(> Warn % mu0, Ia E. 17» Eq. 
217. 



CTB A01Bt££M£Kt. 

by agroement, or the verdict of a juiy (ej, tb'e i$ 

complete, tod may be 6|>ecificaIIy enforced agaimt the com- 
pahy. A notice to treat, given to and acquiesced in, by 
tenants for life having a* joint power of ateolute appoint- 
ment over the settled estato, docs not amount to such 
a defective exmcise of the power as the Court can aid as 
against the remainderman (/) : nor, if given to a person 
having a defeasible interest in the estate, and which is de- 
feated by other parties in their conveyance to the company, 
does it give such person any right of suit against the com- 
jiany (g). Where notice is served on a lessee, who is re- 
strained from alienating without his lessor s licence, the 
necessity of obtaining such licence is taken away by the 
operation of the Act (A). 
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Cht^p. vi 

Seek. 3. 


Notice by a company under tlie Lantls Clauses Consolida- 
tion Act, of their intention to take part only of any house, or 
other building or manufactory, does not amount to an agi*ce- 
mout to take tlic whole, altliougli umler the 92nd section of 
lUc Act the ownei's may, by counter-notice, require the com- 
]>am^ to take the whole or nothing (/) : and thereupon a Court 
of hkjuity will restrain the company from taking less than 
the whole (A) : the ctfect of tlie landowners counter-notice 
being to arrest the operation of the company’s notice, con- 
ditionally on the landowner’s being able and willing to sell 
the whole ; but if he declines, or is unable so to do, the com- 
pany’s notice revives (/)• Although the landowner can 
compel the company, when they retiuirc only a i>art, to 
take the whole of the remaining property comprised in the 


(t) Sec the jucl^eiit in Jlnpncs \% 
Iliijfnet, uhi. suprd} aoid vide in/ixi, 
Ch. VII. 6 , 5. 

(/) Morgan v. SiUn^ 8 Be G. M. 
AG.U 

(jgr) UiU v. Great Mor^n Jt» Co,, 
5 Be G. M. a 0. 36; M to whether 
the noUoo converts tbe toste into 
penonalty as between the Uimdnwnnr’s 
ml ind pewonal reiaesentatlvee, vide 
inM Ck VH 8. 5. 

{h) Slipper V. TotUnkani and JST* 


Notice by 
railway 
qpmpanies 
to take pert 
of a house. 


Effect of 
counter-notice 
by landowner. 


Junctum K. Co,y L. R 4 Eq. 112, 

(?) Jlfg V. London and South* 
Wcetem Jl. Co,, 12 Q. B. 775. 

{k) Sparrow v. Orford, «t*c. R, Co,, 2 
Be G. M. a G. 94: as to the effect of 
tunnels and arcilves, see S. C, 108; 
Pinckin v. Mitekwall R, Co,, 1 K. A 
J. 46, 47, 66 } 5 Be G. M. & G, 851 ; 
Fumtee v. Midland '^R* Co,, L. B. 6 
Kq. 473, 

(0 See^I K. 4fe J. 68, 

. r 2 
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eoiDpei Utem to 

& portion of it (i»). Thie i^t of givifig mob oouttM^ 
ikotioe is not lost, if tho company, havii^. aoNrad n notios to 
. take part of the property, refnae to*^ pay^e pAoo demanded 
for it (n ) ; and where the company give ahtioe to take i 
part, and are served by the landownm' with aodonterHaotloe 
to take the whole, the amount to be aetontd by deposit and 
bond under the 85th section, before posseadcn be takffli, 
k the value of tlie entire property (o). 

The word “house” in the Q2ndj seetion k construed 
liberally ; and includes everything which will ordinarily pass 
under that word in a conve3ranoe (p). Thus, where the 
Jf**‘iS*^*“ company required only a small porti<m of the garden, they 
t were compelled to take t!»o whole property (q ) ; even where 
the houses were unfinished, and in a nnnous state (r) ; so, 
also, where they roquiretl greenhouses and ornamental 
pleasure ground connected with the residence which was 
not toudied, the rest of tho land being used as a nuisciy 
garden (s). But a cottage baUt upon land used as a market- 
garden and occupied merely for the more henrfkkl occupa- 
tion of the land as a market-garden, does not with the land 
constitute a “house” within the meaning of the section (t); so, 
also, where the landowner was entitied und^ tite same lease 
to a messuage and garden on one side of a pul^ highway, 
and to a detached piece of pleasure ground m ih» opposite 
side., on which he was prohibited from btiilding, and whieh 
al(me the company was desirous of purchaeing, it was lield 
that the dotadied poiiion formed net paart'<!ff the “Iiouse” 
within the meaning of the Act (u); W also, where the poi‘- 


(m) Flitting t. £. C. and J>, It, Qk, 

as S 44 ; sffd. diManU h, J< 

' &noe. 

-..(») Oardaer n. (Staring OroM it . 
2lK;8J«r.K.s.ia{ 

^ P m deh n$» d % Bedford and Cam- 
’ hf^lt r 9wi.p. a Ml ; IM- 
' Jb»t A, 911. 

Wad Xdidm Jt, (b., S7 


Saw. Itt ; tfwH i wiw * ». B FugUH i nd 
Jnnatba B. Oa,l SaO. ft 
Mingy, 

(i^ ^ h sss l fr'V. OrgM -fidAtB 
,ar.,«e9HtaSi^' . 

»aflr'''^'iWl<dro^ B, 

4«a , - 

•; . {U) t.' Londm wwl 

ion A Bear. 108 ; ML 



♦ ^ *» ^ 

MpwtM h^,^ vbs tuMMi &r |he inupose 

ni paslnijiig #04 cows for the owner’^ e8tobli»li< 

meat (a;); so in the case of two cootigaoiu dwellmg-hooses 
the mere eontlnoity of the open space immediately tinder 
the roof sad ahotre the party-wall which separate the attics 
up to their eeiliiig, and the inter-communication of the 
drains and gutters, do not constitute the two dwellings a 
sii^pla " house ” (^) ; hut in one case, a vacant piece of land, 
not fenced off from the street, and separated from the house 
by a public footway, but forming the only means of approa(di 
for vebides, was held to be part of the “house” within the 
nmaning of the Act (z). The result of tlic cases seems to 
establish that what is neccssaiy for the convenient use and 
occupation of the house, but not what is subsitliary to the 
personal use and enjoyment of the occujuei', falls ■within the 
statutory meaning of the word It is, however, obvious 
that cases may occur in which garden or pleasure ground 
separated from a house, oven by a public high-road, may bo 
almost as material to the due enjoyment of the house, as if 
the separaiang road had no existence, ey, wlierc the road 
is in a cutting, and there is a bridge thro'wn across it. 

Wliere the company required to take pait of a building 
which had been used as a manufactory, though such uiser 
had been discontinued for several years, they ■w'erc compelled, 
at the instance of the lando^vne^, not only to take the Avhole, 
but also all the machinery and trade fixtures therein («). 
So where a railway company gave notice of theii intention 
to take a mill-goit and weir, which occasionally •supplied 
the motive power fw the machinery, they were compelled 

PmJ, t)M Lat#l Juitiow dittoing In Cimmiltee, L. B. 19 £q. 88 ; as fo 
nplnim ; «t gnora ■wtot ia put of a ••hoose ” viUiin the 

(*) Stab V, MiXliiUtd X. Ch,, L. R 92nd aection, im cited 8 Db 

a.fta 420. ^ 

gMm. (b) V. Sanmmmilk and 

(y) Sarnt r, Stntk iMs M. Oo^ CUg X.Oo^9 Jnr. N. a 221 ; and a« 
Wadtiy Rota, 1874, 126 ; SBiVPWit to what fa a “mantifeotoiy,” ew 

A. 218. , Xarker v. A' S.'A 0 »., 2 l>e O. * a 

(•) Manon v. iMdtiti, Ckalktm '86 } A>Ua v. £. and M JK Jt tfa, 8 
«ni4 Ihw A Oa, L, B, 8 S4> 101 % Ua 0. # a 414. 
sad SM Qrknon v. CXtsUra ' 
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Ohi^VL 
Hoot* 8. 


What fa a 
“ manufac- 
tory ” within 
the Act. 



m 


im Jkmmam. 
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nitofo nianQ&etoTy. ikltihou{^ proposed to 
, tMHijr the Mdhmy over Inridgee which would not interfere 
with the water supply (ft). 


B t uste y Under the alwvc Act, a company may ^ve a second 
notice to tJio same iaiulownei in respect of land within the 
rfKgbwaioa limitg to wliicli their compulsory powers extemi, if, from 
nnforseen circumstancx's, the land taken under the first 
notice prove insufiicient for the authorinid purposes of the 
undortdeing (r) ; hut they may not make use of their 
compulsory powers to attain a subskUary object, not 
authoruse<l for the pnrp<m>s of their undertidving (d). 
Where a landowner is entitksl by notice to require the 
company to purchase his interest in lands afTecteil by the 
undertaking, tlio st*rvicc of such notice constitub's the 
relation of vendor an<l purchaser (e) ; but it seenrs now to 
be settlwl that a inei\' notice by a company, not followed up 
• by entry or other J)^x^eo<lings, within the p^riwl liinittsl for 
compulsory purchase, does not constitute such a contract as 
Equity will s 2 K*cifically enforce (/*). In such a case tire 
proper course for the landowner is by imiulnmuft to compel 
the company to proceed with tlio other steps clirectcd by 
their Act. 


Notiwmit 
l)ea«ted«iii 
witlibi (Mwnt- 
•bbtfana 


But the notice given by the company to the landowner 
cannot operate for an indi^finite time ; it must 1 k! acte^l on 
within a reasonable pi-rifsl, or it will be deemed to have 
been nV^doned. Tims, where a railway company, within 


’ttcaM V. Midland R. Co., L. R. 

■jw V. Birminghnm and 
'dOeg n. Co, i Ph. 678 | 6 
Ca 123 ; Mid tee Rimpoon v. 
agi CMiiU it Co., 15 Sim. 
ir 

KiQ JEver^d r. MH-Buttex S. Co., 
lQMt.168}SD«aa!ib..286; Dodd 
A 158; 
V. Muftr, de. of imitm, 4 
NBd omfOK^ 

A jm ^ jhk ^ 



C. B. N. ft. 7$1 ; WM y. Ma^theHerg 
4x. It. 4 M. & Cr. 116 ^ /taper r. 
Londm mjnd Sri 0 hUm JRo Ca.| 2 Br. 4s 
Sm. 380 ; AiL-OenL v. 0, S, JL Co, 
li* IL 6 Cbt 473» 

(i) Dtm Imiom and Ottiifdm 

(kmd (ho, IMt^kOo 347 ; 

A » Q. & 404. 

«47.a 

(jq Sm f. no bM*. mhI 

Sfpmt* OmiiOdfi, Waoot M Bmv, 
575^ tft.Hi- SfttwmtMf, 

A a*s S & * 
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' the tinee limited ler tlie exetdne of their eominilsoiy powers, fgF«f , vi. 
served noi^ on tite kndowner, but no agteemeot was ^ 
entered into, Mid the time tilted by ^e Act for the ccm- 
pleticoi of the line expired before any farther steps were * 
taken, the compiuiy was restrained from proceeding under 
the noti<le (g). And Lord Cairns seemed inclined to lay it 
down as a genmal rule, that where the time limited for the 
completion of the works has expired, the company can no 
longer exercise their compulsory powers of pui’chasing (A). 


If a <lefendant by his answer to the plaintiffs bill for spe- 
cific performance, mlmits the parol agreement, but neglects 
to claim the Ixsnefit of the Statute, this will constitute a 
surticient memorandum in writing b) satisfy the Statute (/). 
So, too, an affidavit fibsl 1>3' the party to Ikj charged (A) ; 
and his signature, though not alleged, will lx; presumed by 
the Ctourt, as an affidavit must lx‘ signed before it is 
sworn (/). • 


Answer in a 
C baooery suit 
mwW A 
sufficient 
memoranduin. 


And it is now well settled that a written agreement after, 
in pumuance of a parol agreement iK'forc, maiTiago, is a suffi- 
cient memorandum within the Statute (>//)• 

But — and the case may he considered as exceptive from the 
first general rule — whei’e B. had entered into a paml agree- 
ment to sell an estate to W., and B.’s agent made out and 


Written 
agreement 
After, in. 
pureiiADcse 
of a parol 
agreement 
l>efore, 
marriage. 
Bent rolls, 
abstract, fta, 
insufficient ; 


signed a rent-roll, entitled “Rcnt-n>ll of lands agreed to be 
sold by B. to W. from May 17G2, at 21 yeai-s’ purcliase for 
the clear yearly rent," and tlie amount of the rent was then 
corrected by B. in his own handwi-iting, and tlie rent-roll so 


(jr) v. NoHk London R 

Co., L. B. 5 % 852; li. B. 3 Ch. 
Ap. 872; and aee and consider 
JPinMi V. fmdm and Bktclmll 
R Vo., 1 K A; Jo« 81 ; 5 De G. M. 
A G.> 381 ; eee also aa to the 

laadownar's mnac^ in ease of delay 
by the company ; 1 XL Jo* 

<Jt) lUckinmd v. Zondofu R 

Oh., L. B. 8 Cb. Ap. 8Si ; nod 
11 ^, Ch. Xm a, to the 


mod}' by niaiMlamiu. 

(i) Ridgicoy v. irAarfon., 5 Dc G. 
M. A G. 677 ; Jachton v. Oglmdet, 
2 H. A 4^8 ; and vide ir^rd. Ch. 
xvni. 8. 7. 

(I*) iforhworiK v. Totiny, 4 Drew. 1. 

(I) n. 

(ill) Tayhr v. £M, 1 Ves, Sen, 
227 ; Bt^hwoirth v. Toutig, 4 Drew^ 1 ; 
Manmitohg ▼, JBlH 12 Cl ft 
21 n i and ii0t(,.Ch« XVBl* a. 7. 



S16 mtMMt AiwexiimiT 

•»*” IMfMi' J l wp pip w p WIMiW *< 

4^lliwft>lW4d^v«iredlo were also 

^|l#«WN^«iid E amt letten to 1& «(edH(M 

sele» it was held, that there was no enjiinent agrees 
nient (») ; nor wiU a letter snggostii^ an alnutdonwent of a 
JMrol agreement (u) take the case out oi the Statute ; hut 
where, at Law, an agreement was produced in the fbllowing 
ItMhit rf words, viz., “ A. having agreed to purchase of E ^ JE230 the 
SSdwSulUt two leasehold houses situate, &c., B. herehy agreea to paper 
and paint, A. to pay £230 at the time (^tho contract, and 
thearemaining £20 on the completion of the painting,” the 
agreeniWt to pui^hase, although redted aa an existing 
agreement, was considered to form part o^ the agreement 
produced (/>). 



PMKtmto 

iBTMtaMBt 

of tmt 

tmA, sad 

•rdar 

diraeting 

inqnitiM. 


So a petition by a landowner, who was also tenant for 
life of a settled fund, praying that it might he invested in 
purchase of the land, and an order merely directing an 
•inquirj’ as to whether the propoMsl purchase was a proper 
one, and as to the title, ha\e l)een held not to constitute a 
binding contract ns against the landowner; but the Court 
raised the rpiestion as to w'hat vrould have been die effect 
of the order, had it gone on in the usual way to direct tliat 
if the purebaM! were a proper one and the title good, tho 
sale should he emried into effect {q). 


Doenmeat It is, of couise, necessary that the letter or other document 
mwt rcUed'on should be consistent with the parol agreement set 

^ relying on it (/•) 


( 1 ^ Wiakif r. Batpul^ 1 Bro. P. C. 
^45 {Hw dn^on wah ujion the Iriith 
Statute Franrlfiy urhieh cofrenponda 
willi tite Engliah Act), CWe v. 


SfVKNM&r, % Afgt 420i md ae« Ostai r, 

V. 2 A4 & K. 

it;nK»Q.i..a.7e6« 

awthHcaw r, 8 %«. C. 0. 

m, gu;, iAmw He 'raodoi bdag 
. weiildw tke 

a* 

WrreMBdtr li»eeBfT,ISpM|a4 Wir 


iMldboasd] IntlUiieaiMto be kid 
l»w> acw 1 EMb A Iiet 84 ; Mmaudi 
r. WIU4bl<r.Ai;i.5<7|MMleM8V«a 

nSjM^roMiwr. AeartrCa* A C, 
60& SM^tee^ t. Cmn^ 1 3^ 
O. A Ja 84 i d k ahi Hwft r r. XtmUt 
8Air.K.&l«A> 

(p) AO. 41C i 

2S» 

fflIWupppiiPSI aiWWfwuHnf# w 
J'ltr ^jlff 

(r) teBkr v.aaAh 15 SeetlOS. 
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As to both partial ii«aie§>~it is stalod to }»ve dtp, vl 
been said by Xiord Cowper (to«d ifeeeper), “that if a man ***■ *• 


being in (»mpaii^ makes 0 ^^ of a bargain, and then writes 
them down and idgns them, and the other person them takes bmhs 
thmn up and pmfen his bill, there will be a sufficient 
agreement” (s); and the dictum, which was extrajudicial, 
is cited by Lord St. Leonards (f): however, in jSoyce v. 

Green (u), a memorandum in these woixls, " Sold 100 Mining 
PuitUes at l7s. (W.” and signed by the vendor, was held 
insufficient, as not mentioning the name of the purchaser (x). 

So, in a modem case, a document in the following terms, “A. 
agrees to buy the whole of the lots of marble, purchased by 
B. at Lyme Cobb, at la. per foot,” nras hold insufficient, 
because B,’s name «« eeller was not mentioned in it (//) ; but 
this decision has hCen disapproved; and in a later case, 
whme J. W., a duly authorized agent of R , the seller made 
the following entry in the book of N. the buyer, “ Mr. N. 

32 sacks cnlasses at 89s. 280 llw , to wait orders, J. W ,” 
it was held that there was a sufficient memorandum in 
writing to satisfy the Statute ; and that parol evidence was 
abnisaible to show that N. was a baker, and R. a dealer in 
flour ( 0 ). So, it has been held, that, in order to bind the 
pmchasor by his own signature, either the name of the 
vendor must appear by the agi-eement or in the conditions 
or particulars thereby referred to, or the vendor, or the auc- 
tioneer, as his agent, must sign the agreement (a). Later Besnltof 
Clues have carried the rule sUU further ; and it appears to be '***“* 
now clearly sotiled that, in order to sati-sfy the Statute, both 
parties should be specified, either nominally or by a sufficient 
desoripticHi (b) ; and the reference must bo unmistakcable a 

( 1 ) Oolemem v. ^feet, 6 Tin. Ak627. 

(t) Sag; 3$1 1 ft! ttkaiy b« inlerrad 
iiOKA report tlukt Agreement 
in Kh^ 

eoninlxied tbe neilie, 

(n) Bni eos. 

(«) See ir. Ch. 

560) 

Fn KWm t Humth 

rfik "10. 

(pi T* Xl B. 1 


Kx. 3141 

(z)N^weU V. Radford^ 50 ; 

and lee Sari Y,B<mrdiUon^^^BL 196. 

(o) T i^llp. ft M. 

123 ; and eee Jacob v. Kifh^ 2 Moo. ft 
B. 221. ^ 

(5) 

I ; 6 Jar. K. S. 45i» a case under 
Um Hh eeotleii} r. 

9 Jar. K. $. 666| • ow nnder Ite 
ITtbeeotices 
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tSB mwKMxm. 

Hw msm ileaampf^ of one of tlie oontnictang parties as 
^ your dlient,” in a letter addressed to Ids solicitor, has been 
hdd insufficient' (r). Thus, Uie usual meniomnduin signed 
by tlie auctioneer, and confinning the contract on Vtehalf of 
"the vendor" is insufficient, if the vendor is not naiiietl 
or <lescnl>ed in such luemoranduui, or in the paiiaculars or 
conditions (</). But such a condmiation is sufficient if the 
particulars identify, although tliey do not nanie, Uie vendor ; 
as •where they descrilte him as “tl»e executor of” A B. (c). 
or even acconling to a veiy I'ocent decision, where they 
merely state that tlte sale is “by direction of the pro- 
prietor” (f). W'heiv, however, the agreement is wanting 
in th<* name of either of tlie parties, it may Ik* supplied 
by any other writing connt'ettsl with it (</). Notwith- 
standing the recent d**cisions, the vendor’s name is seldom 
insertt'd in the agreeiia'iit on a sale by atiction ; the 
omisNion may often lead to serious difficulty (//). 


In the case of a letter, if the name of the party to 
whom it is addresstsl app**ar in an indorsed direction, or Ik* 
■written at the fisit of the letter, no difficulty’on the alsn’t* 
point can arise: if an en^eloIJe 1>e uswl, the name may 
ofb*u not appear in the letti*r ; hut the Court, it is conceivwl, 
wtiuld rt*cei\c evidence connecting the envelope with tin* 
inch>sui'c* 


A letter, it may 1 h* remarked, hinds the writei- from the 
tip 6 of th<* incejition of i<s transmission; not of its receipt 
hy the other party (/.) : ami a jHitrarai bound to accept or 
reject an offer hy a particular post, and duly iKisting his 


(r) Skdton v. Coi4, 1 De G. & Jo, 
587. ^ 

(d) JOnJMd, L. K. 18 Kq. 4. 

(f) V. Lard L. Jl* 

11 iLi, fflS, Jimt tW ffnvl fmgnepk 

iC *. trtrtfrt. 1. R. 18 % 1, 

(A V. WBSi^St>w«r. 


(*) Rm ITaniw v. WHitigitm, and 
fidum V. Odt, vbi miprd ; aad 8mM 
r. Ifmle, S fWfc N. 8. «7 *, jjife 

N. 8. ns ; BuM «. PMtdtf, Ulk 1 

(•7 8M r. AwnKOK S V. B. m 
(i) JNUtr r. fimt iir t, S Ufa. 1 ) im 
tXSySM, S Bstlt. 4SS, 
* aad t i j spro mwt fftM h. B. IS, 

l!|.*** 
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A«Huaci(Birr. 

letter, ie not reeppplUe for in the iK»i<offioe (1) ; even cbgp. vi. 
elthoogh, by nrbteke, he date hie reply a day in advance, so ^*****‘ 
that, through suidh.>delay, letter be delivered at a time 
apparently ccmaiet^t with its erroneous date (m). pwtHiffioe. 


A general description of the estate, — e.</., “Mr, O.’s CfenenJ 
house ” (n), or " house ” (o), or, “ the property in Cable 
Street ” (p), or, " tlic house in Newport ” ( 7 ), or, “ the intended 
new public-house at Putney " (/•), or, “ the premises ” («) — is 
sufficient, if ^rol evidence can be produced to show what 
property was intended : but if the property be described by 
ix'fercnce to a plan or instrument, so vague as not to admit of 
a legal construction, the defect would, it is conceived, Ikj 
fatal (<) ; so, an agreement to lease the " coals, &c.," under 
specified closes, would seem to Is; too ambiguous to be en- 
forced («) ; but an agreement for a lease of a farm containing 
altout 437 acres, “ except 37 acres theicof," wdiich were not 
sp‘cifietl, was held capable of being enforced, the Cfiurt giving 
the lessee the right of selection (.c) ; so an agi cement to take 
a lease of all those tw(» seams of coal, known as the two-fect 
c»»al an<l the three-feet coal, “ lying under lamls heveaffer to 
he ih'lined in the Bank End Estate,” w'as considered suffi- 
ciently definite, the true constimction being that the l)oimd- 
aries (»f the whole estate were to la* afterwards ascertained (y): 
so, the reservation in a contract of “ the right to search for 


( t ) V. lAndkilt 1 B. k Aid. 

OSl ; i>t(tiraii V. S C. B. 225. 

(m) See % Migglm, 1 H. L. 

C*. $00; btii MM oommoiiis on thin 
case in BriiUk and Amutrlfon M. Co, v. 
OoUm, L. R. 0 Extk, 10$, and see 
now WaWi otm, uU sirprd, and gener- 
ally on this subject B^ijainia on Sales. 
Qifcmi where the leo^ver has done an 
irreyooable act npen the mor Into 
wbidi be has been led by ibie bbinder 
of tbe sender, 

(n) Ogdviex, Z Her. 61. 

{o) Cowky V. TTotit, 172. 

V. 8Mh% ft Sim# 150. 
iq) Owen V. Thomu^ S Kyi k K 
35$ ; Mid see 


n Yes. 350, where the description of 
the property, as ** the land I bought 
of Mr. Peters,” seeius to have been 
suiheient ; although, the terms of the 
purchase not appearing, it was held 
that there was no agreement. 

(r) Wooii V. 2 K. & Jo. 3$. 

(«) 75.; and see ^'Jfierroy v. S/ncer^ 
16 W. R. 332. 

(f) Monro V. Taylor^ 61. 

<«) Price ▼. (Griffith, 1 De G. M. 
AG. 80 ; and see Stmri v. X. d? N. 
m JL Co,, 1 De G. bt A G. 721. 

{«) Jtjfddne v. Often, 27 Beav. 437. 
(y) ttaymfd ir, Cbpe, 22 Beav. 140, 
led 




TBK IjOSinPttNT. 

ftT * ’■ ” 

iwl ilMli (te. («). mA tiie 'vrordb *' good- 

wB.idk'* in a aontraot £» ^ mIo of a'l(Mindi7 (a), ham 
hmA epvund^^ sofSaently fl!ee finm aaibignityi\> enable 
^j^be/Jotni to enforce speofic pwfimnanoe. 


Hm <111111 And it is imniaierial that tiie agreement does not distdnguiah 

tlio tenures of the several portions^ of the estate (6) ; or even 
tiio tenure of the -whole estate if this can be diown to have 
been in the knowledge of both parties (c). But thtre must 
. be some description of the property : ag., a nunnoranduni that 
a party has disposed of “liis uiitings (t. a, title deeds,) is 
insufficient (<7). 


n«wittiiw 
■paatti w 

IlMttnMOl 

thesgme* 


So, all the essential terms of the contract must be fixed ; 
or, as in the case of the arbitration bond (e), the means of 
compulsorily fixing them must be provided : thus, a roceijii 
for the deposit has boon held insufficient to Idnd the con- 
tract, because it did not state either the {nice or what 
proportion the deposit bore to the price (/) ; so, an alleged 
partnership in a mine was held to bo not sufficiently proved 
by receipts for sums of money on account of a diare in the 
mine, though such sums were exactly a moic^ of the 'rent (g) ; 
so, where the price was fixed subject to -vaiiAtion in respect 
of a rent-chaige, and it did not appear whether the amount 
was 5s. or Is prr tinnim, the defect -was held ffital (h ) ; so, 
-where the agreement for “a lease” doos not specify the 
intend duration of term, and nature of reservations («') ; 


(i) Porter v. fauM, 2 Ds 0. 

* («) QHJper T. lloodt 26 Beav. 293. 
(ft) ifotira Y. Totflor, 8 Ha. 51. 
(c)C<ntie^ v. 17 Jur. 172. 

(cf) SffiQood Y. Mml€f Piac. Oh. 
460, 


296, tu (ft). 

V. 1 % Vef 

' (gfctT. 1 Att. 

V. A >j iqpa ,6 c. 


<S) OiiMair T.ANUpwr^S B. O. 
aJ»6S. 

(ft) Imi MUmm % ifftbM, 8««. 
JSS. BotMtlS tt apt b« MdMmftp 

ftl^ in 

mmamA In Iw al* 

Imumliya af ii 

laMtl t 

(I) 0m % Jmibim, a Bn. ftO», 

n»t JOmiiL^ iRieatsfi ZnJ.k.s. 

Id^ at »*wnr** V. 

iftM% 9 iMi Oa 78, vImm <m 
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BO, where, on a ai3e ttf tlie m$m, H wa« provided lhab a vimp.rt 
royalty of M. per ton idunild he paid few the minerais, and .. .. 

that the lame if not #oriced dioiild be paid for aajf gotten ; 
there being no meana {novidad for ascertaining what quantity 
would have to be paid for (h) : so a stipulation on the sale of ' 
a foundiy that "a large portion” of the purehase-money was 
to-be left ia the husinesa (Q: so, upon a sale subject to 
conditions, the aucticnieer's receipt or entry would be void, 
unless it were actually annexed, or clearly referred, to the , 

conctitions (m). " ; , 

< » 

Wlroro there was an agiveiuent for the sale at a specified AgoMnaat 
*=’ ’■ teMbsta 

price, and “20 per cent, upon any sum which the- property 

might ivaliae above that price” at a sale bj' auction, which 

was advertised to take place, and the vendor withdrew the 

property &om the sale, it was held that there was a valid 

contract for purchase at the price specified, without the 

wldition of any per-centage (h). 

It appears probable that a general agi-cemcnt to sell “at Fries <Mas 
a fair valuation” may he enforced; and the Court will, if 
neec'ssary, direct a reference to a.scertain the price (o) : but 
where the mode of valuation is .sixjcified, it must be strictly 
fullowod ; for instance, where the price is to bo determined 
by A. and B., or an umpire selected by them, and they fail 
to agree upon the price, or to ipimc an umpire, the Court can 


(k) WiUiamim r, IToottoH, 8 Die. 
210 . 

({} Coepet V. 26 Beav. 293. 

(m) //{ndd r. ffUMutuii 7 £wt, 
B68, 669 ; KmnuhtAf v. adu^tdi, 2 
B. k Ct. 946 ; wiA •>« Oolet v. 2Ve- 
t0lklA, 9 V«a 234 ; Oig. ISO ; Wood 
V. MSIffky. 6 ]>• O. It Si a. 41 ; 
jPie(mr.Cbif,L,3t.a(t.S,n<k 

(n) Bwr. 

160. 

(«) Bm JUiM w (Sarn 14 Vm. 
460, 407 ; lord tumMAn (TsitaHK, 
•lt«4 12 Voa 106 (vlim tiM dmwe 
however, to have txwi by 


consent} ; Gregory r. Mighdl^ 18 Vcs. 
328, 334 ; Pritchard v. Ovey^ 1 Jae. 
& W. 896 ; Price v. Auhetm^ 1 Y. 
k C. 82, 441 ; Potto v. Tharm ffaven 
Co.t 15 Jw. 1004, V.-O. P. ; Morgan v, 
MUman, 17 Jur, 193; 3 De G. M. 
& 0. 24 ; Day. Conv. 1, 5^8 ; et ewUri^ 
Qoariay v. Duke ^Someroet, 19 Yes. 
see p. 430 : r* Maeklete, 2 Sim. 4b 

St. 418 ; Logan v, Le Muurier, 6 Moo. 
P. C. 132. VfffMTt snch an agrees 
meat vaa made m rule of Cmirt under 
1^ 4l»tiK the Quedn’s Bmdi 

refused to gtmOi an Mg 

Mmmgimyi 15 <{3 ft SOS* ii.| ime^SOO. 



rmt imsmaan. 

^ viilldf (p)t m,mm gmail rule, if it is to be settled 

.1 % ItdiSnttkxu (q). It has even been held that, in the latter 
ease, ^ tema the award mus^ unless there bd*kn ngrcc- 
inellt to \ho contrary, l»e setti|l6d wliile both pei’tit*s are 
living, as the death of either revokes the power of tho 
arbitrstoiv or umpire (i): but, in the repented case, a 
stipulation that tiio award should be delivered to the parties 
(not naming their representatives) by a specified day, seems 
to have been consideretl to indicate an intontimi merely to 
delt^tc a personal authority : and thoxe was a different 
decision in an earlier case in Equity, where (such stipulation 
being wanting) tho general facts were very similar («)• 
Where, however, it is not of the essence of the contract that 
tho value s1k*uM Ihj fixed by arbitration, the Court may, it 
seems, enforce tho agreement and if necessary ascertain the 
price (/). 

A distinction has liecn properly dmwn liotweeu an agree- 
ment that the price of the proj)erty itself shall Ixs sedtieil by 
a valuation, and an agreement, upon the sale of buildings at 
a s{)ccific<l price, that ceitain plant and luadiineiy shall lie 
tdeen at a valuation hi). In one case (jr), V.-(J. Kinclersley 
refused to enforce sjiecific }xTfynuanco of a contract ti' pur- 
chase the lease and gowhvill of a public hoiise at a spccifiwl 
price, and the sbxrk and fixtures at a valuation: but, in a 


(|i) JUUnfM V. (lirj/f ubitupra ; and* 

acc Cah T. Jackion^ 6 Ve^w 12» 34 ; 

Vale of homenct, 19 Ved. 
431 ; Collins v. Collins^ 26 30C ; 

aik] sen fkoH V. Corpn, of Lirrtpool^ 

3^ J>e 0. & Jo. 334, 867 ; Sfoii v. 
Aterjff 6. II- Ca. 811 ; Vickers v, 
VicUrs, JL 4 K<i. 529 ; and bco 
V. IhnkaH, 3 De 0. F. 

4 Ja A CAM of imfiropor inter* 
fymm biy ibo Cowet Adth the «rbi* 
Aiktherlli^ 

I {l) w* 17 Jvr. 

lUi; 3tKf k. a94v85; Iksr^ ^ 

y, ITArftabr, 4 iWir. 1S4 ; 

, CkmrkfPmi M »•». 


(r) Blunddl v, Brdtarch, 17 Veil. 
232» 242. 

[s) Brlrhier v. Beptolds^ 2 Ken. 
pt. 2, 87. 

(<) Dinhtm r* Bradford, L. R. 
5 Ch. Ap. 519. 

(a) Jciekttniy^ 1 k 

G. 184 ; too^mherkmd t. 

C. ft B. 14», ai to aiMidiig nfic 
felt TaltiAlieii.^'<Mi oqnlnicl for aule of 
fsinoing aleelco 

- tr) Ihtieg V, WkMttr, 4 l>Hnr, 
184, Mtt jiumf /«Am V. godUim, 
dowastaana tolatvabMo otted ; lee 
aaanaaataaaliMttaasMia JHAanlmm 

t. amah, t. %. (t <%. 848, m 

884. 
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later case; where tho IIms prfce estate 

ami provided that the pmhaaer dboiild take certain fur^ 
mtui*e aiii chattels at a valuation to he made by valuers 
to bo inutually agreed upon, and the vendor refused to 
appoint a valuer or to complete the sale, the Court of 
Appeal, affirming V.-C. Stuart, considered that the clause 
providing for the purchase of the furniture, &c., was merely 
a minor and sul>sidiaiy i)art of the agreement, and not, as 
in Davheyv, Whitaker, of the essence of the bai^in, and 
decreed specific performance of the contract, except so far as 
it related to the personal chattels {y). In all cases where 
such is the intention of tlie parties, the conteact should 
clearly show that it can Ixi s])ecifically enforced, so far as 
it ixjlatcs to the land, without reference to the fixtures or 
articles which are to be taken at a valuation. The agree- 
ment ought to provide that, in the event of a valuation not 
being made in the mode HiK?cifie<l, the fixtiuw, frc., shall be 
taken at their fair value (cl 

By the 12th section of the Common L<avv Procedure Act, 
is.*)! (//), it is enacted, that if, in any case of arbitration, 
the document authorking the refenuicc provide that the 
rei'ereiicc sliall be to a single arbitrator, and all the parties 
do not, after diifcrenccs have arisen, concur in the appoint- 
ment of an arbitrator, or if any appointed arbitrator refuse 
to act, or Ixjcome incapable of acting, or die, and the tonns 
of such document do not show that it was intended that 
such vacancy should not he supplied, ami the parties do not 
concur in appointing a now one ; or if, where the imrties or 
two arbitrators ai’c at lilx?rty to appoint an umpire or third 
arbitmtor, or if any appointed nmiiii-c or thii’d arbitrator 
refuse to act or become incapable of acting, or die, and the 
terras of the document authorizing the reference do not 
show that it was intended Uiat such a vacancy should not 
be supplied, and the parties or arbitrators respectively do 
not appoint a new one, then — after notice and default, as 

(,) SieluinUw v. SmiAt iU B. S (») «#ri4, p. 221, u. <o). 

Cfc. Ap. 648. (•) 17 A 18 VhA «. 126. 
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As to arbitTa* 
tion under the 
Common J>aw 
Procedure 
Act, 1854, 



of titO Siqperior Courts 
Or Eqituty vii(f ttppoSni UA saMtSaticnr, umpire, or 
ifiird yiuMiistor, as the case may lie, ivlio idtall' have the 
amne poww of acting in the r^formuMb wA vi making an 
award, as if he had been appointed by tlm eOneent of all 
paitiee. It has been decided that these prtrvisiona are 
retrospective, and that they apply not only to references 
authorized by any dociunent, but alao otherwise, as by Act 
of Patiiainent, or by ]mrol ( 6 ). Where there was a contract 
for purchase at a price to be ascertained by two valuen, or 
their umpire, and the valuers could not agree in the noiniim- 
tion of on umpire, Lord Romilly held that the matU’r was 
one merely of appraisement, and not of arbitration, and that 
he had no power under the Act to interfere (r) ; and this 
decision has been approveil and followed in a recent case at 
Law, where it was held that a misstatement as to u-nial in 
the particular, tliougb a pmper subject for compensation 
within the conditions, was not a diflieronce which might is? 
.referred to arbitration under the Act; and that neither 
party could, under section 13, appoint his own nominee as 
sole arbitrator (if) But the cases of CoilinB v. Colliu», and 
Bob V. Helskam must not l>e taken to oom|nehend evciy 
case of compensation or value. Thus, where, in older to 
ascertain the value of the property, of the amount of com- 
pensation to be awarded, the matter assnmea the character 
of a judicial enquiry, as e 17 ., where .the valuers have to ad- 
judicate upon a point of law, or a question of tight lietween 
the parties, arising out of the tact, the matter ceases to Im' a 
sim^e valuation, and may properly be considered^ as one of 
arbitration (e). 


By the 17th sectiem of the CmnoKm Istw Pmoedmj>?dct 
(17 and 18 Yict. e. 125,) it is |m 3 tvi(|ad that W^n in 


p JM.1 K. a Jo. »o t Ma 

tt iM, 1 » 
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Any.case tIi«4oc9iDm^ MltiborlaiQg tlio xe&renoe is, or Jbas cas^Tt 
been, inade a jriil»tor <MNier of any of the Superior Coorts of 
Law' or HO Other of such Courts shall have jurisdie- 

tlon to e]ir£ertsh| w motion respecting the arbitration or 
fwar^ ; hot it has been held that tldb provision does not tlw srad 
oust .the junsdiction of a Court of Equity to entertain a suit 
for the specific performance of the award ; although the 
submission has been made a rule of one of the Superior 
Courts of Common Law (g). * 

It is not necessary tliat the tcnns should appear on the B«teMnce 
face of the instrument signe<l by the party to he charged ; 
which, when an agreement has to 1h; made out from coitcs- 
pondence,is seldom the case; it is .sufficient if the insti-ument 
refer to other documents (such as conditions of sale, previous 
letters, or, in feet, any other writings), which contain the 
tonns (h). 

Such writings, however, must clearly he referred to (?) j 
and, unless theii' entire contents are to form part of the 
agreement, it must distinctly apiK-ar what is, and what is 
not, to be so included: e. ?/., where the signed writing 
referred to such of the clause.s contained in a spccitied paper 
as had been read at a meeting Ijctween the parties, not 
statii^ uMch had been so read, it was held bad for un- 
certainty (k). 


It will be mnaxked (Z) that in the last case, there was a Patent 

amUguity 


(jr) HtocIcN T. S H. & M. 

610, Mvenad «a tot oa other 

groimde, L. B. t Ch. Ap. 117 ; and 
oompara SmUk r. Ifh^laiore, 1 H. 
k M. 676 ; tot fM aeot. 11 of the 
Act. 

(A) Cftam % tiboto 1 Soh. k L. 
22, 83 i BttuuU, 8 Taunt. 

160 ; IMdl ▼. BiOMtmf, 8 Ad. k 
B. 866 ; La^uarp y. Aynt, 2 Bbig» 
N. C. 786 ; Btapim T. BradUtw, 12 
Vea. 671 ; 7erfa**r t. OM, Twn. 
A B. 867 i SUgmV r. WImrUm, t 
Be O. tf.AO.m,6»7; 6H.L.C. 
288, and Ix»rd CrainrorUi't jwlitMtA 


Compare Ptirec v. Corfy L. Rf 9 Q. B. 
210 where the dociimeute, not being 
connected together, were held ineuffi* 
cient to constitute an agreement, 

(t> BofjdcU V. Brummondyy 11 East, 
1 42 ; Boyee v, Gretne, Bat 608 ; 
/acob V. Kiri, 2 Moo. & R, 221 ; 
i’nVe V, Grifith, 1 Be G. M. &G. 
80 ; v. Wharton, ubi supr^. 

(h) BrodU v, St, Paul, 1 Ves. jun. 
826, 388; tee 1 8cha & L. 36; but 
iee at to unoeifi^nty where there haf ‘ 
been part perfomanoe, Voudlon v* 
$4Jf, 
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rmt kwiMmem. ^ ^ . 

on fiiM of the agreement: Ihe agreeseS^ 
“Imif, aoectfding to its own grtunmatiioal eomrtanietion, tusod 
^ tqineation as to-which of tiie clauses were intended : htft, 
in tne ease of a mere imperfect re&renoo to\nother in- 
strument, parol evidence is a<lmi 88 ible to ascert^ i|« 
identity (m) ; so, ])arol evidence is admindblS to ^^xpffuh 
the sense in wliicli words, in themselves unintelligible,,' 
were used by the paiiies («) j or the peculiar meaning 
which local, professional, or trade usage has attadietl to 
particular expressions («) ; or to prove the cxisUmce, at 
the »late of the agreement, of facts material its con- 
struction (j)). 


And it appears that, at least in the case of letters, there 
need not Ijo any specitic description of, nor even an e.rj>n-«s 
reference to, the prior ducuiucnts; it will lie sufticient if the 
Court Ijc clearly satisHetl that a ri*ferenco was in fact in- 
tended, and of the identity of the iustruinent. 


For instance, wlu'io '«y) A., the owner of W. farm, on the 
5th July wrote a iioto in the thinl person to B., informing 
him that C. ha<l made an oiler for the farm, at a sp<‘ciH(sl 
price, but that, if B. chose to have it at tliat price, C. would 
decline the purchase in his favijur; B., it was allegwl, wrot«‘ 
a note in reply, accepting tho offer, but such note was not 
forthcoming : on the 1 1 th July A. wrote to B., “I Imve just 
received youi's ; and am glad you have detomiaed to pur- 
chase the W. farm : I will write to C. to inform him 3 ’ou 
have Igreed to purchase the estate — Sir WilUani Urant, 
relying on the words “dek‘rmine” and “agre^” j|B denoting 
an acceptance by fi. of a previoaai|||||p>po 6 al instead 

of, as might hare been the case, an indepmident by B., 
considered that the letter of the 11 th was soffidently co|]^, 


(«) B«* aUnam r. Cotkt, 1 Seb. 4 
Xt) M I Bmudtmrn t. Jadtmm, 2 Bml 
MV ladcMf. OgtmdtTt 

lia 4 It 4M, 472 : ArfiAew T. 
amr, 17 a B. H. &107 ; 

as. tnwMi, I 2«C|aM8,'S7X.. 


(m) V. x«a a umbl a or. 

•462. 

(p) tbmrc V. AafW, 8 Ha 66 . 

, VM.4B. 

167. 
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nected the pofce of 5th, to ahow that A, ifpe^ to c)b^ ti 
mH ujkw tho tenna of &at note: and specific pisfiNiDance 
was deci^ aeoqidingly. *' 


* So^ upoma. sale of goods, a subsequent letter written by 
Ihe* purchaser, and containing the following expressions, 
* '‘The tobacco I want immediately forwarded ; I likewise 

want the iii^ice ofthe rice and other tobacco,” was held to 

** • 

Ijc sufficiently cmmcctcd witli the previous entries of sale'of 
the articles in the vendor’s order book (r). 

m 


So» a letter from the purchaser’s solicitor to tlie vendor’s 
solicitor, merely headed with the names of their lYspective 
clients, and undertaking p(*rsonally to settle the purchase in 
two montlis, if that would be satisfactory, lias l>een held to 
be a contract binding the solicitor (s^. 


But where the plaiutiti’ in a bill for the specific per- 
formance of an alleged parol contract to take a lease of a 
house relied on a letter written liy the defendant, in which 
the latter agreed to take the house for seven yeai*s on 
specificnl terms, but did not fix any date for the com- 
mencement (ff the lease, and on another letter written l >y 
the defendant, in which tln‘ date of C(muiiencernent was 
supplied and further terms were added to which the 
plaintiff did not agree, it was lield tliat there was no 
memorandum sufficient to satisfy tlie Statute (/). 


So, also, a reference in a signed document to the agree- 
ment which your client alleges he has entered into ” has 


(r) 169; 

and M Morgan % McCord, 1 Szn., 
a G. 101; and Otmptan PHrre v. 
L, A. 9, Q. Bb 210 ; ihad m to 
0116 litter with iuothar, 
although Uiera i i qp mi mfiriiioi, 
Tedamder CWd, Turn, a B* 352 • 
Qnmo V. Cramer^ 2 Coil ds L. 54 ; 
Skinatr v. M^DotuM, 2 Be G* 4,8* 
265 ; MmdUan v. JfVrrar, 11 0. B. 
964 ; Pgion v, KiUon^ 3 0* Xi. E. 705 ; 


V. Ddaif, 4 £l & B. 660; 
iraracr v. WiUingtont 3 Brew. 523 ; 
Wood V. Scarth, 2 K. & Jo. 33 ; 
Baitma,nn v. L. R. 3 Oh. Ap. 

608 ; but Bee ShdUm v, Cb2f, 1 Be G. 
4 Jo. 667. 

(f) Powen V. PowUr^ 4 El 4 B. 
611. 

(^) iVcjftew V. Belly, L. B. 13 Eq. 
1^1 ; atfd. L. B 7 Cb. 406: 
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took^ * a%iM)d V tbe 
^ io be ctiw{||»l, end eoniidiiiAg ^ |itXbld»^'*paM^ 
^hl*keviot 3 |f to paying the unoont (then iMknirednit iUe^ble 
irordQ for tithes and glebe, it 'wo^dd be ed'^Hialie to have 
some infonuation as to title.” 


Agitf In eases of coirespondenoe the difficulty geneeally is, to 

SmstS determine whether there has been a condaded l%teement or 
inerely & treaty ( j ) ; as h) which dhe foltovnng rule seems 
deduciblc from the authorities. 


ewtaife 

•ioihtiyMIt 
{Mtt^ t^tbe 
•metmiii. 


Jf thi' original oflbr leave nothing uncertain on the face of 
it (//\ and 1)o met hy a simple acceptance, the treaty is, of 
course, concludt‘d ; hut if tht‘ original offer leave anything 
to Ite R4‘ttlf<l hy futun" arrangement, it is inerely a proposal 
to enter into an agiviuuont (c) : so if the reply lx? eithiu* 
moa* oi less than a sinijile acceptance, the variation must 1 h\ 
acceded to hy the original proposer; or there is no ngnH‘- 
ment (a) : and this state of things will continue^ until thei^ 
is, upon the face of the correspondence, a clear accession on 
both hides to one and the same set of terms (h). 


WlMtson 
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Where, hdwever, there is a simple acceptance cf an offer 
to purcha.se, accomiianicd by a statement that the acceptor 
desires that the arrangoment should ho put into aome more 
formal terms, the mere reference to such a proposal will not 


(w) Jaciton V. Oglander^ 2 H. & M 
405. 8oe, too, Bkdton v. CW«, 1 Pe 
0* & Jo. 5^7, Mcl fUjird, p 218. 

(se) So© lludilltitmi JJrUeoe, 11 
Vet. 5SS, 6dl j Btratford v. Jiokworth, 
S Vei. a B. 341, 345 ; Ot/Ume v. Fol- 
8 Mcr. 53 ; Archer v. 
5Bi^025. 

(f) Ji^ne^man t. MarrjfiU, 1 



(o) ffeUcMd T. Mp% 8 k S. 
194 ; ^111145 ?« $mim$ 9 B. a i\ 
569; Ilenwimi Ainlii, 23 L. T. 
68. 


( 5 ) 1 con SIS; aiiA tee CMr^ v. 
TFoM^ 17 Jar . iSlii JUtrr 

IS O. & list ai4 as to aa pSt»- 
torid s4«^ to ^ 

r. Ammmp Im k B. M t 

amu 

'j 1. As to * 
hf Um 
. M i»if$ V. 
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pfevettt ^ «*ySMWtog the &aA 90mm&k so 

mrived M k the ifttiptilation sa to a fomal coatraefc 

is a terp^ ^ assenti leaving it open to the acceptor or 
his solicitor to ^(Palify the assent by special conditions, then 
until those eonditions are accepted, there is no final agree- ^ 
meat, euoh as the Court will enforce. Thus, where the 
vendors of land, in a letter acknowledging the receipt of an 
ofier to purehaaCi wrote as follows to the intending pur- 
chasers, Which offer wc accept, and now hand you two 
copies of conditions of saio which wc have signed. We will 
thank you to sign same and return one of the coi)ies to us,” 
and the conditions were of a special character, which <hc pur- 
chasers refused to assent to, it was ludd that the acceptance 
was simply conditional, and a doniuiTcr to the vendors' bill 
for s{>ecific perfonnance M’as allowed (d). |h> where on 
inteUfling lessee, in reply to a letti*r from house-agents 
furnishing particulars and tenns of two residences, wrote, 

1 have decided on letting ’So. 22, Belgrave-road, and have 
‘^IHiken to my agent, Mr. 0,, of, kc , ^\ho will an^ange matters 
with you, if you will put yourselves in communication 
with him it was held that there was no contract (<). 

-Vn offer in writing may bo acoipted by paiol, or by the A written 
acts of tho other party ; and if the proposal in wiiting is ^c^ptodby 
signed by tlie party to be cliaiged, and tliere is a parol 
aocoptance by the party to whom it is made, there is a suffi- 
cient memorandum within the 4th section of the Statute 
of Fiuud^ (/). 

It has been held that conditions of sale used at the putting Conditions 
up of an estate by auction, cannot be considered as impliedly 
incorpoxated with an unconditional offer by letter to purchase 
the properigri tiubsequently made by a person who attended ia oontrset 

(c) JPsr Sir ^ JM, M. B. in 264, 288, 306. 

Cro9tky y. 18 Sq. ISO, (e) Stanley v. DoanimfieU, L. E. 10 

181 ; sod set C, P. 102. 

bniy in (/) Reua V. Pirkdey, L. E* > Eac. 

Ely, ON. B.S^ ' ^ ^ 342; eadsee IfWtierY, 

(d) CtoMky w I>irsw423; 

180 ; end eto 

•ad Kvigwaiy w 4 S. 
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Offtxrnajr 
he witlh 
drswit before 
aoeepUiioe. 


If reiected^ 

ke.f it eoHMse 
tote bind- 
ing. 


Mttet te 


(jg^: Inti (be ettae ia difflMcwiii for the 
4efoiuse In £q[uii]r, where ibe perd negotietion has proceeded 
epen tbe footing of the oonditione (k). 


Where the defendant wrote at the foot of an agreement 
for an underlease, “ I have no objection to th?« agreement 
supposing that tliere is nothing unusual in Sir R‘8(the 
ground landlord) leases, which I presume there is not ; ” and 
then, before the agreement with this variaUon has been 
acceded to by the other party, withdrew his offer ; and it 
was contended that, inasmuch as the covenants were usual, 
he still romaincti bound ; Kir J. Wigram, V.-G, admitting 
that a case might ex^Wt in w’hich the distinction between the 
original and altered agi'eemcnt must ’be treated as plainly 
nugatory', hAL that the case iK'fure him could not he con- 
sidered as of that character, merely bocauso the t’ourt 
might, u]X)n argument, decid<' that the covenants were not 
imusual (i) 

For, it may be olwrved, that an origin^ offer, or, it is con- 
ceived, any subscciucnt proposal which does not amount to a 
simple acceptance of the tenns of the other party, may be 
withdrawn or ^ aried (k) at any time before it is accepted ; 
even although a time Ik* named for its acceptance (1) . and it 
is revoked by the death or bankruptcy of the proposer before 
acceptance («>) • and that if rejecte*!, cither by an express 
reftisal, whether written or verbal {n), or a proposed variation 
e'tiicr as to time for giving possession, or |tticc, or payment of 
deposit, or it is conceived, in any other particular, it at once 
ceases to be binding (o) ; and the acceptance of on ofier must 


ig) Qmitji T. Watt*, 17 Jar. 172. 
(A) Sm Oyifvit r. Fatjamba, 3 M«r. 

\ii" jAta* V. Jama, 7 Ho, 410 ; tee 
MNOt Mtmod to in note {&) ; Warner 
f, a Drew. 328 ; AmA t. 

a a itx.fi. 07. 

(1^ Amwmm V. Martyai, 1 Jnr., 
VP8.337; 21BMr.l4j «a.L.On. 
lllll fiila 


(t) JtaMedge r. Orant, 4 Blag. 
658; Martin 2 Jn^ k 

W. 438 i Jhmmm**, 7 X><i0. 

(at) irqsMfi 1 Jar. W/S. 

787. 

(») Omd V. Bk4Ud 

ernAMiMmkmlke^t'BaSLO.m, 
Rj J ew yma sw m3{ wfini. 

4 Bine. «iB3 ; 

twyw4i«rt.4t0.C.0.55i 
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be giv^h Vitmn a teasolia time (p ) : if, however, a person 
make an offer hy pq$t, hf <»imot retract it, if the other pa^ 
before reo6itii3g any notice of withdrawal, return an imme-* 
diato acceptance (g). 

Although where an agreement is signed animo contrahendi^ 
parol evidence is not admissible to vary its terms, yet such 
evidence may be admitted to show tliat the signature was 
merely conditional, and that the agreement was intended to 
operate only on the happening of certain contingencies (r). 

A ^vriting which is signc<l by either party, and is perfect 
as respects the terms of the contract, will not Ije considered 
otherwise than final fi*om tlie mere fact of its having, with 
the consent of the otlier part}-^, been sent tea solicitor as 
instructions for the prepaiation of a more formal instru- 
ment (s). 

Any error, obviously clerical, in an agreement, %vill bo 
corrected by the Courts (t). 


(4-.) As to the signature. 

It lias l)cen long settled that a party signing an agi'ccment 
is primil facie bound by it, although it be not signed by the 
other pai’ty (u) ; but if only one be bound, he may, it would 


0>) J^enned^ r. tcct 8 Mer. 454 ; 
Tk&ndtur^ v. 1 Y. & C. C. C. 
554, 563 { v, WiUkoM, 17 

Bcav. 213 ; i&ad «ee P<twert v. -Poic- 
ler, in error, 4 El A B. 619 ; Meync/l 
V. Sftrtees,! Jw.N.8. 737. 

(^) Stse Dunkp ▼. Miggine, 1 H. 
L. C. 400; Pf^iUr v. Seoidere, 6 
Ha.l. 

(r) JPym 2 Jur. N. 

S. 841 ; 0 EL ft ,BL 870 f Witke v. 
7 Jar. K. S. 7^0. 

{») Fowle V. i^Vwinofi, 9 V«i. 864 ; 
Morgan v, JToifiird^ 1 08L ft 0. 101. 
Bee OMtm v. iV JSf. M^rogoUktn 
JHtIrici Atyhm^ 11 Beav. 1; Ca/ri 


V. Jiiffray, 2 Sch. & LeL 371 ; and 
PCS© jud^^ment in Crossky v. Maycock, 
L. R. 18 Eq. 180; Ridgtoayx. Wharton, 
6 H. L. C. 238, 264, 288, 306. 

(i) See UV/#ow v. Wihon, 6 H. I#, 
a 40 ; Hart v. ZuUc, 2 De G. M. ft 
G. 300. 

(w) Seton V, Blade, 7 Ves. 265 i 2 
Wh. ft Ta<i L. C. 429 ; Lord Omiond 
y. Anderton, 2 Ba. ft B. 871 ; Fkld y. 
Boland, 1 Dra. ft Wal. 37 ; Sag. 129; 
Laytkoa^ y. Bryooit, 2 Bing. N. C. 
736; Fmele v. Freeman, 0 VeB. 854; 

T. Bneedl, 8 Yea ft B, 187* 
192 V. Thomas, 3 MjL ft K* 

868J XVUL 


Chap. VI. 
S66t. 3. 


viUiin 

reaaonablo 

l4me> 


Parol eyidance 
admisaihle to 
pfove that the 
agreement 
was oon- 


Memorandum 

binds, 

althongh 

Bent as 

instracUons 

for formal 

agreement. 


Clerical 

error. 


Section 4. 


As to tho 
signatiue. 

Signature 
by party 
charged 
snffloient. 




kfram t!tw ooniract; «ii4 mdM (iili w to, b« 

.,^y himself resebd it (s). ^ 

toMk ^' M A mgnatore printed, or stomped, uiBtoad<tfindttea, or by 
initisis, may be binding (y); butamere doscadpitol), Although 
it satib&ctoiily identify the party, eg., *‘ycwr AlMionate 
mother,” subscribed to a letter address^ to ths son, with his 
name and addr^ in full, has been held iasuffidont (s). 


dgstaMito In a late cases where there was a written offer to purchase 
fnt tiili|rii| to which the \endor rt>plie<l by telegram “your offhr for Ute 
L estate is acei'ptetl," it was considered by the Court, though 
it was not ueuessaiy to decide the point, that the signature 
of tlio vendui to the instructions for the telegram was a 
sufficient signature within the statute (<t). 


JatMunO. ’ And it appears that an agreement is not the less binding 
by reason of the alterations and signature being in i)encil 
instead of ink (6) 


J^hurM 
wnauiB 
•OEnMM of 



Tlic Ecclesiastical Courts have helda signatunitoa will by 
a woman, twice married and then under coverture, in tbc 
surname of her first husband, sufficient (c). 


tHgaataM 

bjr agiBti 


And a signature in the name -of an agmit wiB bind the 
principal if the agency be established (d) ; and the ollegud 
a|^nt might, even l>cforo the late Evidence Aei (e), be exa- 
mined either to provo (/) or disprove the agen^; hut if his 


(«) 3 Joa a W. 428 ; lee Zonl Or- 
mttmd r, Andenon, 2 Ba. & B. 371 ; 
apad WMam t. Wiliam^ 17 Bear. 

S^ndiTion v. /cidb»a, 2 B. 4 
W* sbs : MthnHdtir r. iforrv, 2 M. 4 
2S3| V. Barr^^ 1 Caiiip« 

'jOfpStoiMMr. MS Kau. a Or. 483; 
toakM JBtoe V. ArtM 8 Mw. 348. 

- # 4Wf V. Alto > Hoa A; and 

dWisu V’wa I iP^ Oi. A J. 

.Wf. ^ ’ 


(«> 6oM» v. B. 8 0. P. 

28a 

(8) Zum f. Atoii. 7 B«y4tA ; 

(o) «* A AbM It 

Jar. 1031 < 

(iQ 

f & a O 

SIA I'r . 

' tojtoA 

(/Ittai i|iVtoaaiinr.A 

Jf.wTI’ 






, . Tmjiaauaafipft. . 2 ^ 

ovidenoe the aatJuniiy under 

which he to aie^ it be received with the 

most anxiq(iin.^|^ooqr (b). 

The fidgi^Ute to formal agreements, is of course, usually Slgnitisi^ 
found at ih^ 613^ of the document; but the Statute requires 
only a ^igninff, and not a ^uhscribing ; and the signature may, 
as in the ea» of a letter or agreement in the third pemon, be 
inserted in the beginning or any other part of the instrument, 
if inserted $6 as, in effect, to authenticate the entire document, 
and not to be exclurively applicable to particular portions (A) ; 
or, in other jvorda, if it be so placed as to show that it Avas 
intended to relate to, and that it does, in fact, relate to eveiy 
part of the instrument (^) ; and this according to some autho- EOfept of 
rities, although, in the calse of an agreement in the third bu5c for 
person, a place be left for signature at the bottom, in the 
usual way (k) : however, in a case, where the agree- 
ment contained the names of the parties in tlie commence- 
ment, and concluded Avith the word, “ as Avitness our liands,” 
without being followed by any name or signature, tlie Court 
took a more common-sense view of the question, and held 
that there was no sufficient signature (/); so where A., inten- 
ding to marry B., Avrote a jmper commencing thus, “ In the Where the 
event of a marriage between the undermentioned parties, the SSSed in 
following conditions, as a basis for a marriage settlement, are ^ 
mutually agreed upon ; ” and then folloAved the terms of a meat, 
proposed settlement, but the name of neither paity Avas 
signed to memorandum, it Avas rightly Iield that A.'8 
name, occurring in particular portions of the instnunent, 
could noti by force of the worefe “ undennentioned parties” 
be ftuitehed on to the introductory words, so as to constitute 

{ff) ^ 1 V6B. k 574 ; StokeM v. Moore^ I Cox 219 ; 

B. 202, 2094 ; Sog, 13f . 

<A) Saunder^OM v« Jfidbfan,2 Bob. k (f) Per Lonl Westbury, io Catm v. 

P. 238 $ JIMifim r.: ry^onr, 18 Caton, L. B. 2 £. a Ir. Ap. 143. 

V0B. 175 1 IFbiIM v, JhiNeU, 3 VfNkJh (Jb) Saun^§on y. /oolren, 2 Bob. k , 

B. 187 ; OgOvk y* 1 P. 238. 

Her. 58 ; fVvqsweBr* 1 Ituea k 0 8 Mfum. A 

Mi JMUw Vi' 11 G«ir4i; Mmhri v, Tmrm) % 

Sim. 150i Xo»v. 5 Qfc B, N. B. ^ 
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ciigQiiftiire (m). The |NU«haecar’e t^gMixue on ihe 
^ liM%ofihe]nintedpaiiieolan(n), orinsociiniml^ 

4a th^ for that purpose, inay Ite suffident (o). 



bat not M 
ttnortug 


And although a principal or his agent sign merely ait a 
witneas, ho may Ik? Itouiul, if the signature amount to an 
a^knon'ledgmcnt of the existence of tho agreement ; e. g,, 
" witness A. B." (p) : but where a person, whose formal sig- 
nature w’ould have liound the vendor, merely attested the 
execution of the agrt'cment by the purchaser, this was held 
to be insurticient ( 7 ). 


Tlte written approval by a professional agent, of a ilraft 
agreement, or of the draft convt'yance whicli recites the agree- 
ment, will, it would s<‘em, 1 m' insulficient (r), the signing King 
alio into if (I ; this, however, was much (piestionotUn a inoilei-n 
case («), wliich was eventually decided on a collateral point : 
but in a later cas^s the a-riiten ajiproval of the draft convey- 
ance hy the professional agent, was held insuflicient, there 
being no proof that be bad his client’s autliority to sign an 
agreement (f) : the <*tiect of a similar approval of a (baft 
agreement by one of the parties, is more doubtful (u) : it was 
held suflicient in a modem case, in which, however, the 
earlier authorities do not ap|)car to have been cited (j). The 
cimiiiistances of the imrty signing such approval being in the 


Appranlot 
dt^agrae- 
ment tHT 

OQIIlV«7«||f^ 

wbotiber 


Cato» V. Caton, L. R, 1 Ch. Ap. 
137. 

(n) See witl onitficltT Jfodffton v. 

• Le Brtty 1 Camp. 233 ; PhUlimturt 
, V- Bwry^ ibid, 518 ; and tm to bought 
and iold gooda, Ooom v. AJhlo^ 6 
B. k C. 117; and Siveimght v. 
ATddLM, 15 Jot. 947, Q. B. ; 20 
I* where the earlier caitee are 

nevkmb 

(«} Bmnmm r, HtdU^ 2 Taunt Zk 
{jfy y* Beaskjf, 3 Aik. 504 ; 

YmB. 7; 9 Vee. 284,251} 
Sjpimf v. 0 Madd. 207. 

if) 2 AA A 3Sa 

m. jkB iMikm hmmn ^ 


»oe Sog. 780. 781. 

{r) See Sng. 140 ; tadp v. 

EnH of GimgaB, 2 H. L, 0. 181 ; 
Townsend v. Bi$&cip of N^msnek^ 1 
Ro{». H. A W. bjr Soto, 808, n. ; loth- 
son V, O^nder, 2 H. A M« 472. 

(t) PkombUry t, BadB, 1 T. A C. 


C. C. 554 } and m Card v. 
2Soli.ALol.m 
(I) 

99a}7H.AUm 

(n) fiei SngK 7. 

A K nii IMhr V. BUsUh, 1 
CflilL j imnI AMMpVe Shipper v. 

12 li. X Ck 



logal proftNSKum woitlii ii k eoDCeived, UB&voumbleto &e ciu^. vt 
sufficieo^ i^ mignatuve. The altecaiion of the draft 
conveyaaoe hy (me of the parties has been held insufficient : 
upon the caae.(jf) as reported, it docs not appear that the 
alterations comprised the name of the party making them ; 
and the only ground for contending for the sufficiency of the 
instrument would be, that, by making the alteration, he had 
adopted such part of the draft, including the name, as he had 
left unaltered. In JfAci v. Potter (;), there was a similar 
decision, where the entire conveyance had been written by 
the defendant ; but it dies not appear whether the convey- 
ance lecitcd the agreement, although such, probably, was the 
case. Where the draft of a lease had, in pursuance of a parol 
agreement, been foi*warde<l to the intended lessee for perusal, 
and he indorsed and signed a meinomnduia upon it, request- 
ing the lessor to endeav'our to relet tin; premises, as it would 
be inconvenient for liini (the lessee) to perform his agreement, 
this was held to be sufficient («). 

A contract by a coiporation aggregah*, must, as a general Signature 

, • , public 

rule (h), be under their common seal (c) : but, by the Com- companiA, 
pauies t Causes Consolidation Act, 1S45, any contract entered ^ 
inh) on Ix'half of a company coming witliin the provisions of 
the Act, and which, if ma<le lietwetm private persons, would 
ro(j[uiro to be in writing, and to be sij^iKMl l»y the parties to 
be chai'god therewith, may l»e ma«lc, varied, or tlischarged in 
writing, signed by any two of the dircctoi-s (o'): and the 


(y) Jlawkim V, HtAmch 1 P. Wnia. 
770 ; and see Sioikei M<mt 1 Cox, 
2ia 

(«) 1 P. 771. 

(а) Shipper 5 Eup. 

100 . 

(б) Ordinaary cemtraots by 

trading ooipm^ont fmta an excep- 
tion Irom tbs mlOi Mewttnm v. 
fmlMin jRk Jf. fk Co*f 8 0* E. B. ^ 
1181. ' 

(r) See 0>rpf4if Ludhw v. CAarlicm, 
il M. W. 815 ; Cspe v. nme$ 
JBtween Cb*, 8 Exdfcu 841 ; 6 Ball C* 
88 ; DigffU v. Londm wid MaehM 


Jl. Co.f 5 Kxch. 442 ; Uonicriltam v. 

WnUrxvorJcs Co,, 6 
£xc)u 137 ; Jackson t. N. Wales J?, 
0»., 1 H. & IV. 75 ; Mayor, dec,, of 
Kidderminster v. Ilardmck, L. R. 9 
Q. B. 18 ; Austin v. Guardians of 
BethnaJ Grten, L. R. 9 C. P. 91. 

(d) 8 Viet, c. 16, a 97 ; eee Lorn 
V. Londeni <wd N W, Jt, Co,, 21 L. J., 
Q. B, 361, . See 19 & 20 Viet, c, 47, 
sect. 4 1 ; and see now as to companies 
nndi^ the Companies Act, 1862 ; 30 & 
31 Vibt e. 131, sect 37 ; and 
suprd, p. 175* r 'i 





Hw ^ienenl rale, the omission of the eMnouitt ««|l |»eoltidee 
the fompsny, while the contract is Mill exiHi^My, fimn 
ening, as it relieves them from being sued, tl|Mnt it (/) : hot 
^where there has lioen part performance, in which the com* 
pany have aequiescHHl, an unsealed contract inay In Kqmty 
be enforced against them (g ) ; and even at Law, the abaence 
of a sealed contract will not prevent the company from 
being sued, if they have aca'pted and adcqpted it (A). 


A tosU ua * 

ftr QQRiNplllNl 


We may here oW'i^v, that any alteration made by either 
party in a nmtenal }>art of a written contract, without tiio 
consent of the other party, destroys the ri^ts under the 
contract of the party making tlio alteration (i): but an 
alteration ina<le nith consent is binding; and although it 
is pntdent and usual to authenticate the altoratitms by a 
luatginal signatiux', cithei in full name or by initiuh>, Uiis 
precaution seoiiis to la' nut absolutely necossaiy: in fact 
it has been held that a mcmoiandum written across tlic 
face of the signed agreement, and correcting an error in 
one of its teniis, hinds the ^iiiU'r although he do not sign 
it ; and iliat the agreement thus corrected is valid under the 
Statute of Frauds {Ij 


S««Umi 6. 
AstotlM 


) Ah to the stamps. 

' 'The agiecincnt, if under seal, is a deed, and (duugeahlo 
with duty as such (/) : if not untier seal, and if the subject* 


(«) William V. CJiftItr and tlnly- 
iMi Jl.Ch.U Jor 828, Exeb. 

(/) Governor of Cojiper Mtnen %. 
Q B 

(jr> Veook V. Coiyorotion of Seafordp 
Be 10 Bq* 070 f onUii* poiiiti 
IB. #<3t. An. 851. 

'* ^ MsAb r, CaetiUd Vnim, 21 
***♦ 


f, ITSt'nAa* tlw mnlait bmn» fulty 

Goniidend. 

ti) Pawmr.JXfflttUpal^t 
JMvidim V* OfOWi I#* *38^18 j 
MtOmr. - 

w te fba 

M[ay|Lj|iy Ih 

'iMeliiw: 





tsadi.aea. 



matter ^ tH '4210 ^ne of £$ (m), no duty vt 

is pityalib; 4m on a ml© V auetlan, the mme {terson 
buy sevend lotif, « dlstinet contract arises for each bt ; and ’ • 
whatever UAy be the aggregate amount, no stamp is re- 
qiuied for any let which separately sells for less than £5 (n). 

Supposing the purchase-money to exceed £$, a 6d. stamp 
(^y is “payable (o) ; this may, without payment of a penalty, 
be affixed within fourteen days after execution ; after that 
time a £10 penalty becomes payable ( p). The duty may 
1)0 denoted by an adhesive stamp, which is to 1)C cancelled 
by the person by whom the agreement is first executed (q). 


A contract by the assignees of a bankrupt for the sale of Cmm of 
his real (»tate, is exempt fi-om stamp duty (/•) ; as, also, are ***“P**®“* 
agrei'monts under the Acts for promoting the residences of 
the Parochial Cleigy, the Church Building, Poor Law, Tithe 
Commirtation, an»l Commons Indosim* Acts, and agreements 
entered into by the Conuiiissioncrs of Woods and Forests (a). * 
"VMtetber a receipt for purchast'-inoney, unless (hdy stamped 
as such, is aidmissiblc as cvi<lence of the contract, has been 
the subject of conflicting decisions (t). 


There must, in general, be distinct stamps for each distinct Several 

, . t 1 stamps when 

agreement or contract ; ujwn tins pnnciple, where a person wqufite. 
purchases several lots at an auction, the agreement must 
bear a stamp in respect of each lot for which the purchase- 
money exceeds £5 (u). Upon a purchase from persons* 


(«) 8m XMM V. Oale, 4 Kxoh. 
BIG, wd 39 a S4 Viet, & 07, Sched. 

(n ) Smmemti v. ifeiltt, 2 Tauut. 
88 i BoMtt. UMDmnf, 4 B. ft Ad. 
77 ; ■M,M**good%2Wty»T. Widiinj, 
2 0.L.E.?'W, 

(o) SB li 34 VH a 97 5 coinp*re 
28 Clot., irUdi there 

WM • ftwtisfc dtt^ for 

e ver y entiw of 1,080 vrwde 

•hove the 8nt OflOit 
(2,)SM38aS4Vleb07,aU 

to 8# a 8* Tlea.'a *7) a W. 

(r) JYolAer v. 8 3«r. tOS; 

see 9 <Jeo* IV, o. •* I IS 


Viet. c. 106, 8. 138 ; and now 32 & 33* 
Viet. c. 71, 8. 113. 

(s) See TilMlcy on Stamps, 759 to 
762, Ist. edit. 

(f) Evans v. Prothero, 2 Mao. ft G. 
319 ; S, C, fon^rd, 1 D© G. M. ft G. 
672 ; see 24 Beay. 41 ; and see and 
consider ZHplovh v. Mammondt 6 De 
G. M. ft 0. 320. 

(tt) See/ainesT. Share^ 1 StariteK.P* 

C. 426 ; WatUnff y. fformod, 12 Jnr, - 
48. Bittaleaseisnotsnbjecttoansgreei 

in re8|>eet of it, ^ 

afUSm of pwvkfm t4 the leinm 




fwt tniuwimitT. 

1 

iepiiMito iiiieiMte In im (c^Hm tenwte in 
pmmm^ ot tanaat for life and reiaiundaili^ tlie agree- 
jfcacii^ if so wonlcKl as to bo a contract for the eniirc estate, 
would seem to be subject only to single duty ; but if, on the 
contrary, it were so wordetl as to amount to separate con- 
tracts with the st'vcml vendors for their separate mterestH 
in the pn>porty. so as to give to cAjh vendor a right to 
enforce tlie agreement in i*e«pcct of hia own particular 
interest, it is conceivc<l that separate stamps would l>e 
requisite. 


Lottnf un^ 



If the agreement l»e not stamped, and be subsequently 
last, or e\en dt‘stn>\ed by the fiaiidulent act of the party 
chargi‘abl«‘ thereon, a t ourt i»f Equity can give no ivJief 
unlt^ss the plaintiff can pn>ciire a copy; the defendant, if he 
have a copy, A\ill Ikj ordered b) pnwluce it for the puipose. of 
its lacing stamped (./ , and it apiH^ars, that a C(q>y -may be 
‘ made from ivcollection, if the witnesses can swear to tin* 
pivcise tirnis, and not merely tlie geneial tenor of the 
instniinent (//' : and the i^ouiis ^ill, in the absence of 
circumstances inducing a sup})ositi(m to tlie contrary, piu- 
Buiiie that a lost instniinent was duly stamped (:?) ; or that 
obliterated stamps ^^l*le of the right amount (a): and tluy 
have now pj^ei {bj to admit unstamjicd or insufficiently 
siamptHl instnunents in e\idence upon payment m C’ourt 
of the deficient stamp tluty, a ixjnalty of £10, and a further 
^ sum of £1 And if tlie agieement is admitted by the 
aos^'cr, the want of a stamp is iiimiaterial (c). 


mofwdlltig 

turaariNror 

ECg"* 

dafyts a 
cmvefBoeie, 


It has been hy tho Ootirt of £xcheqw> that any 
inatniment operating as a record of tlio transfer of property, 
(net being gotxls, wares, or merchandise), e. g.^ a memoramium 
t1iai„4. luM sold all tho goods and.^ti||||ya a certiuiylKop, 

tr) See F0^ ▼. Freeman, Sug. 144 ; 

V. 5 Bing. 418; 

tMAM. 1 I>e a. a S. 428. 

4, yi ikM r, 1 Pk 8»1. 

' M bwoiMintoiM tointMttwo 
UtH 

HMtapfr. e. t 7«8| 


ClomtideHtf* oUkltCtAM; 9 
Jmr. lf.8.474. 

(a) Jht r. Omdblk^ 288, Q. B. 
(ft)88nfl4'Vl4ba»r>A 18. 

<e) ifiMUMm 2> JMm, 11 V«. 

ns. 
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XRX MouaatxsT. 

T/ 

ia a ocmveyuiM vHI^n ilie ineaning q£ )I3i 6 St^ caH9,vi. 

must bear the ad wUama duty (d). 

We may here remark, that an a^p^ment in evaeioif of the 
Stamp LaTTU, a ff., that the document shall, for the present, ^^J^*** 
remain unstampodj but that, if it shall become noccssaiy to 
stamp it, ono of the parties thereto will pay the penalty, 
cannot be enforced (e). 


(0). Aa to Uletjdl agrenwnts. Section 6. 

As a general rule, no agreement can Im) enforced, at Law Agteement 
or in E<iuity, which is cntercsl into for an illegal purpose (J) ; lu^^pn,. 
or has a tendency to promot<‘ an unlawful act (>/); or is 
contraiy to the policy of the law: as c;/, where an ante- 
nuptial settlement contemplat<‘s a future separation of 
husitand and wife (//) : so, wlieivj a corporation, Inifore 
obtaining a statutory authority, agreed for the subsalo of 
part of tire lands, which they intended to* take under their 
compulsory' powers (/) : and if the illegal agreement is to l)e 
pci funned in this coimtiy, it is immaterial that it was 
(‘iitensl into in a country where it would have been con- 
sidensl valid (k). Aid tlnuo an* certain agreements which 
the Legislature has pixmuuncvsl to 1 k‘, in their own nature, Saleofjwc- 
illegal. The Statute of 32 Henry VIII. (1), declares it to be 
unlawful to buy or sell any protended ri^d\t or title to any 
lands or hereditaments, unlcvss tlie vendors or tlieir ancestors 
or the persons through whom the claim is derived, have been 
in possession of the property, or of the revei'sion or remain- 
der thereof, or taken the rents or profits thereof, within a 
year before the sale but the purchase of a pretended title, 


(d) EorrfeU ifay, 2 Exch. 778. 
Bat Me as to ml estate, Wilmoi v. 
iriUrioeon, 6 B. & C* 606 ; Txdl v. Zff, 
4 Bxch. 230. 

(e) Alh<di r* SimtUn^ 8 J. a L. 616. 

(/) Vidi Ch. XVIL and 

XTIIl. Ab to tisiivyv oiflb iuiprd, on 
the sole of arent, C^EmuU, 

2 Soh. & L. 466, 472, etfd. 742 ; eele 
for purpose of a lotterjTf FMdf v* 


Bridges, 3 El & B. 642. 

{g) Egerton v. Xord Brownhw, 4 
H. L. C. 1 ; and aee UiUon v. Ecl:~ 
trtUy, 1 Jur. N S. 874. 

(h)Er. fr.,3IL& Jo.382, 

(») OttUincay v. Mayor, dr., of Lon- 
don, 10 Jur. K. a 662 ; 11 Jur. N. S. 
263. 

(it) QnU V, Lory, 10 Jur, K, 3.210, 
(I) 0* 2 j MO eect 2. 
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Towhftlit 

doMnoi 

extend. 


tHs AiSMUofone. 

^ i ^ 

r^.** 

p'»0isw** (»)• 1» • nwd™ WW’SIffi®**'**"'* • 

'tenn of years, died in 1828, aod and 

oec^ied unUl 1841, •when A-'s nest of cnt letten 


of administration and sold and aaagned ik» t«|ni, &e assign- 
ment was lield to Ite clearly void (it) ; 80,’tlie 4ot extends to 
a lease under a pudended title (o) ; and to tl« aasignmeiit 
of the mere ri^lit to file a bill to set a^de e previous 
voidable conveyance (p ) ; and to the j f urc h aae of an estate 
for the purpasc of aoiuiring the right to impeach somo 
pre\’iou8 arrangummt affecting the property (g) ; and to 
an agreement that the attorney shall, in lieu of costs, 
have a share of the estate nniowred for his client (r) ; 
and () Jortiovi, to an agreement that, in addition to his 
legal costs, he shall have a definite portion of the estab* ; 
ora sum propoitionate to the value recovered («) ; and it 
wonld seem that any absolute purchase by tho.attomey of 
the subject-matter of the suit jKinkutp life is unlawful, and 
voi<l (0 : but h(‘ may take security for his costs on the 
subject-matter of tin xvit (u) The Act, however, does not 
extend to an assignment of a purchaacr’s interest under tiie 
agreement for sale f^) , nor to an agreement to sell an estate 
in the evint of the imrty liecoming seised of it under tlte will 
of the living owner (y) ; nor to an assignment of the subject- 
matter of a suit (v) ; even though the assignees mere 
volunteers (</) ; nor to a security on the subjeebmatter of a 


(in) See sect. 4- 

(«' I>oe d. WUhami v. htanSf 1 C. 
B. 717 , Mdrqnit Ch(dm*mdfiy \ Ltml 
C^in/on, 2 J&c. k W 135 , and hc« 
V /)cifnfA, 18 Vc« 125 , Btirkf 
v« 2 Ba B. 517 ; Mwft v. 

Crnd, 1 I>nj. k WaL 621. 
io) JffUchint V. Ldhdftf O. Coop, 84, 
(p) /Vo«wr V, Ldmmd$^ 1 Y & C. 
48L 


(y) Ik Boghktn v* L. B. 2 

<a.Ajal64. 

1%mu w lAofd, i Jur. K. ^ 


(0 StojtMw v> Aomh 7 Q. B. 8t ; 
8Jur.K,S.4lS. 

(a) Simpmm v. Xtud, $¥iiri ; 
Andioe tiW r.llMnNia 18 Vm ISO. 

(x) Wood r. Orptik 1 thr. M; 
Sug. 9M ; wd SM 8 * S Vkt. a lOS, 
afc " 

(f) JArrApi* y. Img, S 
X. milmab^% Umrnmy, 
S Col A I* ^7#% ▼. POmf, t 
Ir. A), mi «#i V. 18 

Bmv. 

(a) 

1^. 





against tbd CKMta iiiumitiradt, or to be ineuxred, in the fmit, the 
tinnaM^cmaainmisef dukinperty (c); but tliia distinction baa 
not been latdy foAoired; thus^M'liere annuiticswcresold p^id> 
ing a suit wbicb related to them, and the vendors took an in- 
demnity against past and future cosb>, it was held that the sale 
was not alfocted by the laws relating to champerty (d). Nor 
doi‘s the Act apply if the purchaser have a previous common 
intt‘ivht in tile event of tiie suit ; as in the case of a purchase, 
hy a Si'cond mortgagee, of the inten'st of the first mortgagee, 
during a suit in which the mortgaged property is claimed 
under a paramoout title (<•) ; n<*r where jjarties, having a 
common intoreat, enter into an arrangement respecting the 
litigation for securing it (/) ; nor where the agreement con- 
tains no stipulation for tlie commenci'ment of a suit, and no 
suit is pending (^); nor to an agreement t4> enable the 
|rtuvhasor of an estate to recover for rent due, or injuiy 
done to tlie property prior to the imivliase (A) ; nor to a 
Cimveyanco to a r<'vei'sK>ner or reiimindennan, with a 
view to strengthen his estate {>) ; nor to cases where the 
I ight pnrcliased is originally clear, hut the litigation results 
from circumstances 8ubs«KjuentIy arising or subscciuently 
known (Ar); and the nature of rcNersions necessarily ex- 
cludes them from the direct ojx*ration of the Act of 
Heniy VIII.; but an agieement in n'spect to a reversion 
ntay lio so fituned as to lie impeaclmblc as savouring of 
ebaniperty (/)• A pkuotitf, who has an original title 
not founded tm duunporty, is not distiualifieil to sus- 

s 

(() Ambrmm v. I XL BL (i/) t. PorUr, 3 Jar. N. S. 

k XU. SOS. { $ Jw. K. & fot: e sso ; 5 w. it. si. 

Jur. N. R Stk . (*) Sug. 367 ; H'iUmm v. Pw- 

(r) ItarringitUk T> £m(f, t MjL k tierof, 6 Biag, 309; J. O, 8 Y. A J. 
Ke. 690; but m* Sir Jo*. Wlpom'a 139. 

ounmeul* on t|iii vmk 4M. (i) Co. Litt. 369 b ; wm Anto» v. 

(<0 A'wigAir. AMONTittlUlWiMi; , jUi^ 4 Siiii. $84. 

•ffiL 2 J>oti. ft Ja 41^ (t> IPiaio* T, * Ha 880. 

{*) UuMtr ▼. JMA 4 Sa 42ft Sm JbyMB v. 1 Bo H. 

(/) JBuinbrlggt v. AftSb 4 Jw. iKr» Ift ft Hi tfdh mH tAore oitoft , 

a 68. 

m. I. 
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tala tiie suit by reawm of kb kiving nmda an improper 
baig^ wHh his solimtor aa to the mode of kis remanera- 
tion (m), 


s^iUiiiBg 

v«it«»tedeo* 

tioiMtiag 

pEnposAs* 


By the Act of the 7 & 8 Will IIL, o 85, a. 7, it is dedared 
that all conveyances made of any hcreditainmitB, in order to 
multiply voices, or to split and divide the interest in any 
houses or lands among several persons, to enable them to 
vote at electioiiH of Memliers to serve in Parliament, are 
void and of none eHwt ; and, by a later Act («), such con- 
veyances, although containing conditions or stipulations of 
defeasancts are d<-clartMl to W free and altsolute. It appears, 
however, from n'cent decinions, that a conveyance ma<le to 
carry into etlect a real (knut ji>l* contract for sdo, when? the 
purchase-money is jwiid and possession taken without any 
secret reseiwation or tni>t for the Iwnetit of the seller, is not 
within the Statutes, although it In.- made with a view to the 
multiplying of v«)ioes, or to tin* splitting of the freehold ; 
the intention of tl»e Statubw being, to avoi<l sucli convey- 
ances only, ma<le with that view, as are in themselves 
fraudulent and collusive (o); and tliat the Statutes only 
affect the Farliamentaiy Law, and do not prevent the estate 
from passing (j)). 


SeBingan 

advowaon. 


The right to sell an a<lvow8on, with the next presentation 
as part thereof, or a next presentation alone, subaists so long 
as there is an incumls-nt; nor will his known inuiiineni 
dang< r, an<l his di>ath w'itbin a f(*w hours after completion of 
the purchase, avoid fhe trniisnetion as simuniacal, if tlu* 
, parties liad no particular clerk in view (q) : so, a stipulation 
by a vendor, who is not the incumbent, that lie will pay 
interest on the purchase-money to tke psnkaser until the 


(«)iril{tMv.WW4|li.K.4Eq,4S2. fo) ^ 

‘ coJtStnMi oonuwm hw- B. 146; iitiiiiiiiliH iWnMMMi, 

6 lagirtiBsaiw, »e# V. ISIt 

f oMamjl MtfMtotkewnm. 

|rfwac4«in^«e^#vSSft64 (|»)iM;iMjMv.|'M|«(tt40CJS.86. 

Bk ^ (t> BU. 

siA|i«as,aal * ' V. 9 .m. 



ISE Aamaatw r, 

f 


249 


livingbeoomesTAeBa^ does not make the oontnMiirim^il^^ 
if there is no undortaking to procure an avoidance (r) ; so, a f-— . 
stipulation, on ah exchange of benefioes, that dilapidations 
shall not be made good, is not cumony (s). When the church 
is void the right of inunediate presentation cannot be sold 
either alone or as part of ^e advowson ; and the purchase 
of a next presentation by a clerk, with a view to present 
himself is probiHted by Statute as simoniacal (t). Tliis 
enactment is not found in practice to prevent purchases of 
entire advowsons by clergymen, with the view to present 
themselves upon the next vacancies ; but the terms of the 
Act, an<l of the oath against simony, generally suggest 
greater difficulties to the iiiind of the conveyancer than to 
that of the clerical casuist. 


Under a modem Act (u), a contingent, an executoiy, and a C^tiageia 
future interest, and a possibility coupled with an interest, in 
any tenements, or heroditamoiifcs of any tenure, whether the 
object of the jpft, or limitation of sucli uitercst or possibility, 
l)e or lie not ascertaine«l ; also, a right of entry, whether imme- 
diate or future, and whether vested or contingent, into or 
upon any tenements or hereditaments in England of any 
tenure, may be disposed of by dec<l, and may, of course, be 
contracted for. It seems that the wonls “ right of entry,” do 
not comprise a right of entry for condition broken ; but only 
a right of entry in the nature of an estate or interest ; i. e., 
where a person by lapse of tim<flias lost evorj-thing except 
the right to enter ; at any rate, the former kind of right will 
not jMws under an a&suranoc unleas expre.ssly named (a). 

The 7 & 8*Tict. c. 110, a 23, rendered absolutely illegal 
and void (y) contracts for purchase entered into by the pro- o wnpMtea 

(r) Smut ». MtrtdUh, 8 Jmr. N. 8. rigbti^ te-entry ; see Osiiev. Batten, 

687. S3L|pp20. ^ 

(() OaUkem V. JhMMtt, S j«r. N. (y) ~BuU v. 8 Exdu 444. 

g. 493. Sde sow to how far a mtty 

(I) See 12 Asse, e. 12. he by the eetn el ite prosaotere* 

(s) B A 9 Viet 0. lOO* % ifWih XJ|i^ey9 400,rt«e2^.,a^«ii^£MdKee 
Amirain htoxi the M Cot 104^. Goispasiee Ac^ 1$07» 90 A BFVietf 

(He) Mmi va e, 101» eee. 35, , 

ffuntv. Exdb. 635, ae to 

33 





«Q9!ilp«atii ftm t0 «Qi»]^te ragiatm* 


wUhnort- 

(•for. 


ticHEk, unleas made coiidiUoiui] wfy, tfvA to toke efitot on 
rifftTiiSin oomplete registratioa 

toa. 

OoMnniii^ Amor^[agt»camiot,mEqiuty,o(mti»ebifitoihem<HrtgagOfri 
!l!Sa?Sy^ at the time of the loan, for the abaolato pnrcihaaa of the land . 
PVf' at a specific sum. in ease of default being made in paymeut of 
the mortgage money at the appointed time (s) ; twit this rule 
does not interfere with a pureltase of the equity «f redemption 
by the mortgagtH* ati a distinct anil subsequent tcansacUon ; 
nor does it preclude on agn'eiuent by the mortgagor, at the 
time of the loan, to give the mortgagee a right of preemption 
in case of a sale during the continuance of the security (m). 


<z) Coote Moctg. 14. 


a) IM. 


AS TO THE EFFECT OF THE fONTBACT ON THE RIGHTS OF Om^VII. 


THE FAKTIEH. 

1. Pureha$er enlitl«1 to edate, oml remlvr to jmrchaoe- 
nuntey. 

2. Purchaser's general rigMs viuhi' contrad as against 
vewlvr. 

3. Vcntfoi‘’s general rights uiuler cvntntd as against pur- 
chaser. 

4. Rights of vendor and 2 ^v>’chasrr, inter se, not affected 
by death, bankmittcy, Ac., of either jsniy. ■ 

5. Jhtith of t'endor Infore cowitdion, — its tffert on rela- 
tive rights of his retd and jiemnad irpresenfatives, undt r 
tdd, and under neir laa\ 

(3. Death of 2^V}vhuser Inforc conijdetittn, — its efftd on 
relative rights cfhis real and i>ersoiHd niyrescntativts, under 
old, ami under new law. 

7, Effect of contmd in various sjwial casts. 

(1.) From th® tim® of Uie owner of nn estate having entered 
into a biading agreement for its sale, he holds <bc same in 
trust for the purchaser, subject to payment of the purcliase- 
money : but the relationship which is thus created is only 
qnasi-fidneiaiy, and does not entail all tlie obligations of 
an ordinary trariteedtip (6). For instance, when A con- 
tracted to sell leaalhcdds to B, who paid part of the purchasc- 
mon^i and then deposited with his bankers the contract, 


S«et 1. 


Vendor, bow 
far A tntatee 
fw pmclutfer* 





m 


uma Of cKNmucT 


iMhA by ft nwmomttdain ili he agreed to 

Mi^ to them the leaeehtdd prondaes hy wfty-<tf mort* 
* gage; and A having received throng their solidtor a 
vncitten notice of such agroement, suheequttitly assigned the 
premises to B without any noUce being takcm in the assign- 
ment of the claims of the hankers; it was held by Lord 
Hatherley, n'versing the decision of Lord Rmnilly, that A 
was not liable at their suit to make good the ioes which they 
in consequence sustained (<*}, and this reversal was atHrmed in 
the House of LonK On the other hand if the agreoment be 
binding on the purchaser, he is, as a general rule, under a 
personal, cspiitable, as well as legal liability to the vendor 
for payment of the purahase-money (tl). 


AKbaaA 
vendor be o 
Imetee, or 
donee ol 
power. 


And the a^vcinent equally hincU iho Obtaie, although 
the vendor Ihj a tnLstee, or a mere donee of a power of 
sale, iasteatl of alwoluto oM^ler (<), 


SoetionZ 


An to DOT- 
duUMBTS 
genenl riglite 
under con- 
tmet M 
agninft 
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Qcnend 
nature of 
purohaBef^e 
equitablo 
owneciUp, 


(2). As to pv rctot-v'r'i g/'»*'rat t'itjhh lauh’t' ivntntd «s 
(njuirtMt rmttof. 

It is souK-tiuH-s Btatisl, in general terms, that by the con- 
tract, the puichasei Ijecoiues, in Etjuity, the owner of the 
property ; hut “tliis nile applies only os between the jeirties 
to the contract, and camiot Ixi extended so as to afr<>ci tliu 
interests of oth(‘rs. If it could, a contyact for the pureliaM) 
of an e<iuitable < state would l»e e(£uivalent to a conveyance 
of it Before Oie contract is carried into uiTuct, the purchtuM.‘r 
cannot, against a stranger to the contract, enforce eipiitius 
attaching to the pro]icrty” (/); nor, mnble, can he as against 


(r) MeCrtight v. Podtr, L. E. S 
Ch. Ap. 604 ; uid imb ntnii. Sum v. 
PoiUr-^tj.'R.&Vi &lr. Aii.821,uditee 
Cnitnt t. PmU, L. B. 13 Bq.lS j and 
w to tbe llaUBty of a vendor In pea* 

, iwrinin fut deturiontion, aw. Pk3itpi * 
t V, MfwMW, 1.E »<%. Ap. 173; and 
idllftfyHt Cli. XIlI.;awit 4. 

w Hmt, iuovC73{ 


Toft V. SUfiunoum, 7 Hn. 1 ; /Wey v. 
Sudd, 14 Bear. 44; Btrck v. AfSi 9' 
H. I.. C.^ fM, Bat piiiiiliapIliWl 
notn tMHlitiiitliin ttopMlft>««( 
tbo B«tW Aot t «M( mm. 

(«) Sao w jPyU'a Otak, L B. 
7B9.,tir. 

Af) Sbatw 

( AN«ll|1ilC,ftC.70taadMa ii'alf 
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tiu» vendor enfime $adi «qmtie8,vKUiicmttyb ihe ^|^ CIMP.VI 1 . 
I»ayiag or ofl^ring specific peifiarmance dt flto* madnek . ^ ^ 
itaelf (g). So ttoiioe oi m incumbrance given ‘to tiie 
diaam' Wore the exeoo^on of the conveyance, is effo<;^iil, 
ahhou^ tibe purcibasc>m(mey be actually paid (h) ; and even 
after the execotion of the conveyance, if the purchase-money^ 
bo not actually paid (i), the purchaser, although he may then 
have, or subsequimtiiy acquire, the legal estate, can, it is con- 
ceived, use it agairffit the incumbranc(.‘r only to the extent of 
securing sudi pnichaso-money. His interest under tlxe con- I» of 
tract may, however, be chaigetl, or assigned (/. ) ; and used to bo 
bound by a judgmmit (1) : but the incumbrancer, assignee, or 
creditor, can only obtain relief, as against the vendor, on the 
terms of undertaking all the purchaser’s liabilities under the 
contract (m); and apparently tlie vendor is not l»uund by 
notice of on iucumbnina' which dtx's not purport to give the 
iticumbraiicer an .immediate right to otl’er himself os the 
substitute for the purchaser (n). 


Tip to the time fixed for coiuj)letion, llu; veiuloj' i^, in the VeDdor'i 
alweiiw »if special stipulation, entitltsl to the crops, or other 
ordinary profits of the land : he w<mld not, liowever, it is 
cona-ived, be entitled to take crops in an immature state, or 
otherwise than in due coui'se t>f husltandiy. After the time 
fixerl for completion, anil pending negotiatiim, he may, it 
apiKiars, in due course of husliandry, cut coppice and get in 
cro|)s, hut the net profits will Ixlong to the purchaser («). 

Where the contract was for the purchase of an estate, in- 


(f) flax t. Mumll, 8 Soul 4 0. 

sa 

(k) Wiggr. 11^.1 Atk. 884. 

(0 8 SnaAa 

848. 

(i-) Pm'M V. mOer , « Vm. 849, 3S2 ; 
S$lm V. iSfauta 7 V«a 974 1 Dmmm v. 
Balmoii, 1 Dm. k .Saia. 1> 


ftoiMT#, 1 De G. & Jo. 531. 

(m) Dyer v. PuUcnry, Bam. Ck R. 
160. 

(n) See and ooiuuder AfeCreight v. 
Foder, ubi fujprd. 

(o) Pook V. Shergold^ 1 Cox, 273 ; 

Sag. 644 s tee Iff to manorial fines, on 
jmrcfaaae ol a manor* Garrirk v. Lord 
Camdmg 2 Cox, 231 (stated itrfrtX, Ch. 
XXL); and Jlktrl of v. 


(1) JSMic^my* 1 J. « li. 

18 1 WiUrM r. £gntk, 13 Ir. Xq. It 
199 } (krmon <ff GmI f/aapiM ^ SWtirfjrq 13 M. A W. 781} 
T. /wprenwCTl Cbsusfi- <W*a 1 Gi®. W5. 



a«|«^ io tw mdi^Mied md poasairioii 
2I& «iid the Umio itM exteacleil bjr 
tin the 29tii September, and the 'vendor in the 
sold the crops, the purchaser was held entitled, in 
^ Bqmty, only to the crops growing at the time of the actual 
CKHUpletion, and M-as left to his remedy Q£ any) at Law for 
the recovery of the produce of the crops (p). 



WbaibSb, Everything, however, which forms part of the Kohcritanoe 
belongs to the purchaser from the date of the contract; so 
* that he is entitled to 'windfalls (g), and to the produce of 
ordinary timber cut (r), or, it is conceived, stone or gravel 
quanietl or dug hy the vendor after the contract (*). 


MatnU And any act of the vendor, which prevents his giving to 

the purchas'T that which was, sulistaiitiaUy, the snhjcct- 
, matter of the contiw;t, renders the agreement voidable hy 
the latter ; c y , the felling of ornamental timber (f) : and, 
even as to onlinaiy timlter, the autiroritios merely ahow 
that the fall uf it Ite matter for compensation; cast's 
might, it !•) conceivtsl, occur, in wliich tlie Court would 
roliove a pureha'scr on account of falls of wood, although 
neither planted nor left for ornament or shelter, e. g, ah 
■where sufficient is not left for repairs, or where the general 
character or appearance of tlie estate, or of any special {Kiri 
of it, is materially altered. 


pBiehaMr Aiul since, as between the parties to the contract, tiic pur- 
toklT mu * ebaser Is oAvner of the entate, he lias the bonedt 0^ any im- 
provements to the property tvbich msy hiq»pen after tho 
lotMa m ia|f date of tiie contract (u) ; e. g., the dropping of lives <m the 


(|i) W^kr F. IhnaUlmti^ 1% Jiir. 
K* 191404* Qiidn^t|i0legiilmiie<}jr- 
(ft) Pi> 0 k r. «rW ftfjpra. 

JtkifSfmnk r JF&Um, 2 Moll 

f 10 y. % B«SV. 


i^piirriHrv. Dl|M0»eii^ 4 Vw. 

(s) Xiq^eadtiwieviM <iwiwit«vqr 
hf Uw T«gdar tmimM (sU 
tlwfiOis 10 Jbfmita IbyraivSlt*. 
SOj 9 Ka 

SM, ^ 
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purchase j^); w a soddcb i^ in 

the value dt tttM ijb Be^ reqmred for a puUic 
purpose (jf) i «iid iiQnst Bettr' any loss wUch ocean without 
the fimlt of the vntdor; e. g., the deterioration of the pro- 
perty throoi^ the calamities of the times i^z) ; the death cd' 
the eestttf on tiie purchase of an estate for life, or a 

life annuity (a) ;<or the admission of younger lives to copy- 
hold teueaKoate on the purchase of a manor, and the con- 
sequent diniuntion in the value of tlie fines (b); or the 
destruction of house property by fire (t;), or an earthqxmke {d ) ; 
and, as re^tOcts fire, the vendof*, unless he t^ec that the pro- 
perty shall be kept insured (e), or, it would seem, make some 
proportion to the purdiaser grounded upon the fact of its 
being insured, need not keep up the insurance, or give the 
purchaser notice of its liaving dropped (f) ; but if the omis- 
siou by the vendor to keep up the insurance renders the 
title impeachable, the purchaser, it seems, may be dis- 
chaged (y) ; so, if the vendor, tliough not bound to insure, 
efft an improper insurance, and the property thereby 
btcames liable to forfcitui-e, he <»nnot enforce the con- 
tract (h). The piurchaser of house property must, as between 
himself and the vendor, make good any injury done to 
mljoiniug premises by the fall of the buildings subsequently 
to the contract {>). 

And where the accruing lieneilt is such, that, if taken by 

(«) 1 MiidA 589 . the 6 re ; LhtUcr v. Marpliciioi^ 5 AIoo 

(y) 6ym.$5% P. 0. 83, 106. 

(s) p 0 oie n 2 Dro, C. C (d) Ckm r. RtidtU, 2 Venu 280 ; 

hut ace 1 Bro. C. C\ ]67f n., where 
(u) Sug. 1 mmI m C Vea. 352. the case is &aid to be miareported. 

(5) r, m, 1 Oil* 3WI ; i W Poole v. Adam, 

Jttr. K a m. . (/) 6 Vea 353. 

(c) Paine v- Metterp 0 Vee, 349 ; (ff) PaJmer v. Qorta, 25 L, J, N.S. 

V. 532, 539; (C%.), 841. 

V. Bam$^ % B«« 0$ B. 237 ; (A) l>Qweon v. Stdomn, 1 l>row. 3c 

iHt4«eoi^oo^Y.iid^al2W.K668; SniA. 1 ; aW. B. 123; 6 Jar. N. S. 

33, 

73. vehdixr («> Pobertam 12 Beiir, 

him bo reptiir esr iiliAr dha 200, 200. 

lirailiM, Mid hAve BQi dm ^ 


Chilli, vn. 

Beck 2, 


.oteeftof doAth 
of temilior 
Hie: 

ateim^qut 


or fire. 
Veodor, 
whether 
bound lo in- 
sure. 


Beatrictions 
on purchaaer'a 



860 


'mriber o» omucr 


■mtuM <a tui^t be iiteMmMMy lost to the 

l■«l..jw '<netadbr, (as in the ease of a vacancy occorrii^, lading dis- 

oaaaiima on the title to an advovreon,} the porohaMr duining 
id* «f wnwv* the benefit must^ as a general rale, acoept the title (i*) : in 
"**' Wifvill V. Bittftop of Exeter (1), the rig^t to present was alto- 

gether denied him, on the ground of his ohjefllliWKto the title 
having been frivolous but tlte case seenui of doubtlul au- 
thority (i«). 


Safe fai opB- So, in the converse case of an estate being sold in consi- 

iriidkMhtiob of ^ 

life — — ^ ; deration of a life aimuity,and (jf the centui qthe tne dying before 

completion, the purchaser will be entitled to a conveyance on 

iMfara ewnty- payment of the arrears (n). It is, however, as a general rule, 

essential, in such a case, that he should, in the lifetime of iliu 

centui que rie, have made, or Umderetl, aiy payment which 

became due din-iiig such lifetime (o) : but the nile, it is 

presumed, would iH)t apply, unless a sufficient int»»r\’al ha<l 

elaiv'ssl Indween the jtayiiumt iH'Coming dtie and the death, to 

allow of {Mipiieni or te-nder K-iiig made according to tlic usual 

course of business ; the omission, in fact, must amount to 

lurhf-H {jt } : nor, on the other hand, where a payment ha<l been 

previously refuse<l or long neglecttsl, is it likely that a Court 

of Bjuity would Iw satisfied with payment or tender made at 

a time when the atitul q\u rb was, to the knowknlge of the 

purchaser, dying or dangerously ill. And although the ( 'ourt, 

upon sales in consideration of an annuity, will enforce six-citic 

pcrfonnance notwitlkstanding the death of the annuitant, it 

will iujjuirc with some jealotisy into the fairness of the 

tra. section; an<l will, under such circumatanccH (j), require 

a dear case for specific performance. 


Notwii. A purchaser is not entitled, before completion, to vote at 

SaiiMi'toihr- election of a inemixjr of parliament in respect of the land 
pMwjiwy purchased (<•). 


(«) ESig. 2»8. 

0) IfiLSM. 

(») 8if 'J«S. 

(a) thMimt V. Ci^pptr, 1 Bro. C. 
a WriBiMtmn w. UwH», m, 

sM lb ^ 


(o) Joelbm T. 9 

$05 V# 1 IP. 0. tf0* 
CbeSIMn $ M[« 

— * Sfc 

mep-ttlt. 

(ft Jjutkgi % tmh, 

iM. 
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We shall hetea^ httve oteaston to eotuidw the shove ^Jha^ vn. 
rules, with refiwMyeU to sulM undw * decree the OOurt of : '*”**. ** 
CShanoery (s). SwI^ 


Where a pubUo company, under the usual compulsory 
power, conteset for the purchase of part only of the land panymidw 
subject to the power, this wiU not prevent their suljsoc^uently 
exercising it in respect of the residue (0- 


povw. 


(3.) An ti) vendor'e general righte nwler cotUt'oet as against 

jiurcluaier . . 

The vendor has a lien upon the estate for the unpaid pur- 
chase-money (m) : if, therefore, lx;fore payment, the purchaser 
1*0 in jioHHussion, Equity will restiain him from any act, — 
such as felling Umber, — by which the vendor’s security might 
be lessened (jc). If, however, only an incoasiderahle jmrt of 
the pimchase-muney remain unpaid, it may he conjectured 
that the vendor, applying for the injunction, would, as would 
an urtlinary mortgagee, have to satisfy the Court that the 
estate without the timl»er was an insuiheient security (y ) ; 
and it is also prcsume<l that the injtinction might he so 
extended as to restrain the cutting of underwood out of the 
due coui'se of husl*audiy (:), or any other similarly prejudicial 
act. 


SeotfoB 8. 


Ab to Yomlor^s 
genaral i^U 
xxoder ooii* 
tract •$ 
agaiuit piir« 
ebuer. 

VflOidor’a Hen 
on estate. 

He maj re- 
strain a fall of 
timber by 
purchaser in 
possession. 


Prior to the 27 & 28 Viet, c. 112, a jmlj^nent cntcml up Judgment is 
agaiiiHt the vendor «vibm.HjueutIy to the contract, and paid purchase- 
registered, was a lion upon the unjmid pui-cha.se-money («) : 
and, consequently, to that extent, u|)on the land itself. And 
an extent upon Crown proco-ss, at any time before convey- 


(«) /itM Gh. XXI 

(l) SHmp9m r. imnmtkr niKl CVrr- 

Uit H. 16 Sinu 680} 
fikmiiHihm md B^ut Jt. Co., 

3 Ph. 678 ; 6 Baa Oia 138. • 

(«) Am to wldchi "eMr Im>H Ch.* 

(m) Oro^vri v* Ik Ves. 

188 , " 


(y) See ffumjArctfi v. Uarrison 
1 Jac. A W. 681 ; Eippede^ v, 
Spenirr, 6 Madd. i22 ; King v. SmUh, 
3 Ha. 289. 

{z} HumpAngz v. y/arnioii» uU 
mprA 

(a) Piid, on 4^adg, 31 } Oh. 
XL 




irmr or comnuot 


Wto ibo pmkmt ]^e h$» paid his 


li i\ 


vipnoiw w \ 

SraTw. 

nlwnip'i irtilnint 
flW vwrara 


If the ptuidiascr dio, intcstaits and wkliottt $n heir, befors 
conveyance, it 8ceuis> probable that the vendor miglit keep the 
estate and any i>ai*t or all of the pmehluMhinoney, if 
paid (t-) : as there is no escheat of equitalde estates (d). 


\\Tier© the purcliaxc is by a tenant, dither fix>ni year to 
mhnAm year or for a longer tenu, the contract vrill not determine 

bx -««—«* the tenan<^, unless specially worded so as to bo an absolute 

contract for purchase whether the vendor do or do not show 
a good title (e) ; but hx^uity will restrain the landlonl from 
enforcing pavnuent of rent {tending conijdetion 


A mere tenancy at will appears to bo detemiineil by the 
mi~x ' contract («/) ; from the time at which posscssiim is agreeil to 
• be given to the purcliasr'r 


PodiHeriii 
poW6W in B aot 
habit to- we 
•adMoaiw- 


It has Iteen detenninc<l, Uiat a purchaser who has lieen let 
into po^ession, pending disciissittns as to title, cannot, if the 
contract go off thiough defects in title, be sued for use and 
occu{tati(>n : even although tlir- occupation may liave been a 
lient-ticial one (A) . nor can he, unless he agreed to quit on 
souic speciiiod event which has happened (t), he ejected 
without a demand of possession (1): the above questions 
should, of course, Is- provided for by special agreemmit where 


{h) Hex V. Suor, 1 Price, 220, n. ; 
•ee 2 Vkt. c. 11, m, 8, 0, 10, and 11. 

» {r) See 205, 20C, commeotmg 

OP r. IVhmtfj 1 W, BL 123 ; 

•oe4&5VEilL IV. c. 23. 

(d) S. C. ; BeaU v 16 

406. 

|r) JBoe 1 M. 9l \V. 

Mf ; J^rie t* 16 M. A W, 


f) JpuAsh Pafifm, M Vtt. 

V ' ‘ 

I, f f 


B. 611 ; and «ae XMami v. I^oaa- 
Mii, 2 Tmat 146a whm ih» Court 
Meemed to at t ach to Iha 

fact of the imrchaaer having |»jd 
pari of the iHRMhaea^Miey $ m p* 
147 ; but tlii% elthongh tt waa idio 
the cnio in IThtiriiMlM r, 
doea m4 mm Ifi imm bm Itm 
mmMwrnt immUU 6hMi|i In 

0Mm V. asM 111 t 

t/MMT. Aimv 
d) i^r.4^pir||tl-OHa|.|l, 
(aswiMia'W.TWf j«^v. 



253 


pft # fAmm 

th6puKh«tter1«k|tiaAo 0iM«,m 

the purduutt Ja tiy • tonaat A purdhaBer wbo has lei a .?***•..* '. 

tenant into poMeadl<w» can maintam an action for nee and 
oooupaticai agaipat lum, although ^the purchase he not com* 
pleted ; the tmiant beii^ estopped fram disputing the title of 
the patty fimn whom he received actual possession (0- 

It seems prohable that if, after the contract, the vendor Bi^inltiaM 
lay out money on the property, efir, in obtaining a renewal 
of |ho lease on which it is lield, he has no claim on the 
purdiaser for the expenditure (//«): but this rule, it is con- 
coivetl, could not apply to evpenditure essential tu the pre- 
Rer\'ation of the prt>iK‘rty, and incum-d by the vendor after 
the expiration of the time fixed fur completion, — the delay 
resting with the purchaser. 


(4.) Wf/hta of vendor <tnd iniivh'Cier, inter sc, nut affected hy Section i. 

death, ba nlrriqttcj, <fr , of either jxtify ) of 

vendor and 


■ The contract, when once cnU‘re<l into, will not without an 
expt^ stipulation to tliat eilect, 1 k‘ avoided by the death, 
bankruptcy, insolvency, or lunacy (n), of both or either of 
the parties, even before tlie time tlxed for completion. 

Previously to the late Bankruptcy Act, up<in the bank- 
ruptcy of a purchaser, the vendor might rcnjuiie the assignees 
to elect whether they would abandon or perfonu tlic contract ; 
and, if they fiuled to declare their election («), he might apply 


ynwhiMr, 
inter le^ juj/k 
affected liy 
dAft tht bank* 
raptc;y» ko.^ of 
eiraer party. 

Contract not 
avoided by 
death, ba^- 
niptcy, or 
inmlveacy. 
Election by 
aaslffneee of 
bankrupt 
under tbo old 
lava. 


p) Sm i>M V. JffBa t Kw. ft M. 
M t sail -W*® V, Vattffhan, « Pri. 
ia7 } 7 Q, A tl7< Sm tiw doctrine 
«| oilai^ ImNmsb Undlord and 
iMMBk iSsimet, 

ax:ft JatMt4ISH«KV.Fo«f<luB. 

sQaofS8:iiilt.4<4Atra. 

(a0 («)) andticb 

ii|^ Oh. Xin, •« 

oaMtSip* V. SjfhMifer,li.A6Ch,Ap. 

178 . 


(a) Wtnged v. 2 £q. CTa. 

Abr. 82 ; OrlAar v. fYefcAtr, 1 P* 
Wtna 737 ; Ovrtn v, Datia^ 1 Ves. 
S%; Brooix v* lUwiU, 3 Yea. 255 | 
v* Darfet, 1 Yea. k B. 545; 
Volpy V. Id Q. B, 041 ; St^. 

170, 220; Cb. XYIIL; aa to 

binai^, see Id 17 Yki o, 70,a 122. 
(o) Aa to vbsit amounted to deo<> 
aeo v. W«oii» Hdtt*a 

R P. Ca SM } tad aid# p, 8S, 



^ iffxo or'boam&cc 

ftr delhrgiy tq[> of j^e agreemttit and ftv poBBoa* 
fKOinof tIie|«r 6 mi 8 eB(])): andif, inaay eafM^theyallowefl a 
nasonaUe time to elapse without r^uiiing the oonUact to 
he performed, they were considered to have abandoned it ( 9 ); 
and the question, what was a reasonable time, would, in an 
action at Law, be left to the jury (r) : or the vendor might 
petition for a resale of the property, and for payment of the 
amount remaining due to him, and for leave to prove for the 
deficiency (s) (if any) ; and he was held untitled to his costs, 
although there was no written contract, but only part per- 
formance of a paiol agreement (t). 

Under the Bankruptcy Act, 18G9, the trustee of the Ijank- 
prupt’s property may, notwithstandingthat he lias cndcavoun*d 
to sell, or has taken possession or exercised acts of* owner- 
ship, by writuig, iimler his hand, disclaim any proiK‘rty (u) 
,of the lianknipt which i^ of a Imnlensome or unsaleable 
description, including unprofitable contracts; ami, upon the 
execution of such distdaimer, tlie property disclaimed shall, 
if tlio same is a contract, Iki deemed to lie determined from 
the date of the older of adjudication (x): hut this right of 
disdaiiuer is not to lie exeraiseahlu in cases where application 
in writing lias Ijeim niailc to the trustee by any person inte- 
rested in the property, re(|uiring tlie trustee to decide whether 
he will disdaiiu or not ; and the trustee has for a period of 
not less than twenty -eight days after the receipt of such 
applicati n, or such further time as may be allowed by the 
Court, declined or ncglectcil to give notice whether he dis- 
ebums or not (y) ; and as respects leaseholds, the leave of tlie 
Qll^urt to ilisclaim must he first obtained (e). Any peraon 

w 

(ji) 0 0«o. IV. c. 16, *. 76} IS A («) AstetiMBMMfaif of UwMirt 
UVltit.Al06i,H.146, 146;34A2S * SM 

fkt. A U4, M. ISl, ISO. «Mt 4. 

T. MMmfti, 7 Sa («> 8m » A |t Ttai a 71, % 

M. 

•»•**! , td «• fMbMsXfaiLis 

4%tM}4MdMt»sa<KMnitaiotUM 
" 8 il m‘ ft tfwIw^lMWisiag} 

1t,tCft.Ai>.e8«, 


XMtdaimMrliy 
trartM of 
IwBknmt 
nadcrtiM 
leceat Act. 





‘ Off BIG^ PJLBSl^ 

intereated in the dladoinmd pn^perty nuqr, oo spplieatiioii, Ck^yu. 
obtua an <;nd<fr the.d^ of pos8MU(m; and aay ^ ^ ■ 
poraoa’injurod ^ the «xemae of the right of disclaimer is 
to bo doomed a (ff^tor of the bankrupt to the extent of 
such iiyniy, and the debt Is made provea^e under the bank- 
ruptcy. 

As a bankrupt’s estate under the old law vested in his 
assignees by the bankruptcy, he might, Iteforc fiat, plead 
hb Imnkruptey,, subsctjuent to the contract, to a bill for 
specific performance («).' Under the reoiiit Act, until the perf«i««ea 
appointment by the creditors of a trustee, the registrar Ls to 
be trustee for the purp<wes of the Act ; and immediately 
u]K>n the order of adjudication being mode, the property of 
the hankrapt is to vest in the registrar; but Is to pass to, and 
vest in, the trustee upon his appointment (h ) ; and Is to pass 
fn>m trustee to tijastce (inehuling under that tt'rui the regis- 
tiw during a vacancy of th<,‘ trustceshij),) and to vest in the 
for the tluio lieing during his continuance in office, 
without any conveyance, assignment, or transfer whatever (c). 

Thm\! appeal's to be nothing in the Act wliich will invalidate 
a plea of subsequent bankruptcy to a bill for specific per- 
formance. 


(.'».) Death ef vendor before, conqdetion : its effect on relative 
i^yhis of im rad awl /m'somil njnvsentativcs, under old 
awl ionder new law> 

Upon tlm vendor’s death, the unpaid purchase-money, 
although, by the agreement, made payable as hc^sliall ap- 
point (d), forms port of his personal estate (c) : the profits of 


(a) Zone y. SmtA, 14 B«aw 49; 
Mid iee Titmtr r. SAkmti, 1 Sim. & 
St 4. 

(»)Sw88 snm&n.ai 7. 

(f) Sm Mct 83» 

<4^ IViMijpKm V. 8 Ven. 

319 ; sad •«« 1 Vfot e. 98,*. I7» 
JWur V. dtU«nwr, 1 &o. C. 
0 . 4 ft} 1 Wli. * T. IkC. W»; BaJtm 


V, Oomtm of Pembroke^ 2 Veni. 213, 
215 ; Eaton v. SawcUr^ 6 Sim. 517 ; 
' ae« to «taiidiiii|^ tiniber, A non., cited 

7 Van. 437 ; Sag. 138 ; see Zord 
HiOkwtton V. 7 Jur. 1100; 

13 Sim. 599 : wfaex% tlie queeiioii wee 
wKetber the ooiuddemtioii pejtable for 
Ikmiaiiig lioeaoe wm parQiiM9^i9Aiiey 
an rent. « 


Section 5. 

Death of 
vendor before 
completion : 
its ^ect on 
relative rights 
of his real and 
personal 
representa- 
tivea, under 
old, and nnder 
new law. 






\ I 

^ &m U» dMtli ||i«',,0(Hn|>ld^<m 

^iMblai^ to lus real jn^ t[|it«][ that time 

timre is no conversion. 

If bo diu befor^ conveyance, ibe le||«l entitie, of course, 
descends on bis beir or devisee ; if be ^ witiliMlt an b^, 
and intestate, a conveyance of tbo legal eetote may be ob- 
tained under the provisions of the Trastee Actj, 1850 («/). 


B)toot 

tqiiMh 

nmStt 

oatntomos. 


And it has been held that -where the vettdOrof an equitaldo 
estate dies before completion, his heirs are necessary parties 
to the conveyance (h ) : but in such a case tite Court will not 
make any order purporting to vest the outstanding interest 
in tljc purchaser (*) : a vesting onler being appropriate only 
in respect to a legal estate. % 


jrateoU . 
lnr,«wtnwt 
rerokadptior 
defwkmiM 


AUkm^ 

daviMwMtn 

tmtSotelL 


In cases governed by the old law, as It existed before the 
passing of the new Wills Act (1), (and which, it tnust Iw 
rcnicmbere<l, i» still binding in all cases where tbo will has 
not been made or le-publisbed, &c., on or since ibe 1st of 
January, 183S), Uie contract for sale (assuming it to be lad- 
ing as against tlie vendor), is, in Equity, a revocation Of a 
prior devise of the pn^perty (t) ; the legal estate passes to tbo 
devisee, but merely as a trustee ; and the pmxbase-money 
belongs to the personal estate. And even if the estate be 
devised in taust for .sale, and then be agreed to be Mild by tlie 
testator, the purcha.se-money -will not belong to the legatees 
of the pi oceeds of sale («<). 


BllMti 
Ciglilr ^ Wl» 


S In such cases, tlie (luestion between the real and peracoial 


(/) iMmmlm v. Frt»er, 12 Siin. 

S<8. 

• (frl'lS a 14 Viet c. 00} or, for- 
^ neder the 4 a S -WQL IV, c. 

’ JKe/W« amte, 2 1%. «90; 

mJLrni «i 1. 1. 

V- 5W«r, ill l«r. K. s. 



(M 1 ViiaaM. 

(0 QMtt V. Jkm 1 F. 
JtMb* SVmiWt 

JbiM MVk 
irsj sad s#\y|[||Miir v. a 

Bast • 


A Mt <|tf iw'AMwdfri Vj (kmtrt 9 

ibwAllr.ar. 
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twdor i^ c^th. 

thfr tine elMdetdly <k eenH&^^y, 

under gtukt Wk cgneuiiait ae Equity -would mforoe against 

him (n): ht no, &e |uro^ferty (as between his real and per- ' f i l jmi wwt s 

scnal re^^reai^ntaUves), forms part of his pemonal estate from ifa 

the time fixed for eompletion ; whether such time he specified 

in the oonim^ or have to be determined by the occurrence of «®«*»aet, 

. some coUatsral events or depend upon the mere option of the 
purchaser (o) : and is liable to probate duty in the hand of his 
oxeeutom (p) : but unless and imtil such event occur, or such 
option be dedared, the estate (in the case of intestacy) 
belongs to the heir (q ) ; or in the case of a devise (either 
after (r) or before («) tlie contract), to the devisee, unless the 
contract evidence a contrary intention ; which intention is 
not evidenced by a special resen-ation of the rent and profits, 
until completion, in favour of the vendor, his /« in, executors, 
iml admmietiHUors (<), 

For example, where a lessee of n*al estate with an option 
of piircliaaing the fee at the end of a term of years, exercised 
his option after the death of tlie lessor, it was held that the 
realty was tliereby converted into pei-sonalty as between tlie 
lessor's real and personal representatives (u). So, where, 
after the date of liis will, a testator entered into a contract, 
giving an option to purdiase which was exercised after his 
death, it was held that the property was converted as from 
the date of the exercise ef the option ; and that the purchase- 


w 

(«) Bm Att.'Qm. ▼. Day, 1 Vm. 
2S0 ; JriMOMW Akotk, 7 V<w. BUS ; 
Sag. 189. *' 

(o) iatesa r. Bmaet, lapottad 1 
Cos, Wi dtod 7 Vaa. Mid 
iVm. 608. Sm JhuiM V. JSmM, 2 
De G. a & 7St i OboU t. Siayw, 
6* Jar. it. 8. lit* As Jto vhat 
■nonits to «W f odiltry r. 

Otari, S Mm. 4 4k $88. 

(jk) Ati.-ata, V. JSmaiag, 8U,h, 

O*. SO, nv«atat ,4 B. A M. 04 

TVxMlqr V* JMmB, 14 V«. 

601 . 


(r) Sug. 187. 

JIuttter V. IVafion, a case de- 
cided by Ltird Selbome in May 1874| 
but not reported. 

{t) J^kadfetrth V. TmpUy 10 Sim. 
184, 

(tf) CoHinf^itood v. Mow, 6 W. E. 
484; 3 Jur. N. S. 784; Toamlcyv. 
EwiwrfZ, 14 Voi. m* ButseeDroat 
f, Vauoe, 1 Y. ft C.C. C. 680 ; 

V. Smith, 2 lie a ft 8. 722* Com- 
pare Bovm V. la B- 11 Eq. 

461 * 
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SikfaMa. 
tor'i Htetima 

anUipfit^. 


Oonmiloii on 
imrcliMeiby 
ndlwmyoom- 
psikiMk 


Errtat of cxariiucr * 

inoM^y botonged to th5 residnaiy legiiec^aad not to tho 
. sipeidfie devisee of the estate, who was eotttled oofy to the 
intemediato roots (x) : and an agreement hetween eonfliot* 
ifig chumants of an estate, that the same ahould be sold and 
the produce divided, has been held a convendbn (jf ) : so have 
the adoption and completion by the heir of his aaoestor^s 
parol contract for sale (:) 

Where cbattel‘< specifically bequeathed were sdd by the 
friends of the U'stator during his life, he being then a lunatic 
and so continuing' until his d^'ceam*. this was held to be no 
conversion as between the specific legatee and the rosiduaiy 
legatee, although the unauthorized sale 'was approved and 
confirmed by the Court in an administration suit: and the 
fact of the sjk'cific lfgat*>e having actively concurrwl in the 
sale did not affect her light, she lieing then under cover- 
ture (<i) 

And it has liecn held that when a railway or other puUic 
company, in exerciM* of its compulsoiy power gives duo 
notice of its intention to tak<> land, mere acquieaoenoe by the 
owner in such notice, will (unletvshe bo mm compos, or under 
some other p<‘rsonal disability), (h) be considered equivalent 
to a contract, and have the effect of converting the property 
into personalty {<) But, in a modem case, where the earlier 
decisions uitc folly re\ iewed, the preci -e effect of the service 
of such a notice was accuiately defined : 4br certain pur- 
poses, and to the extent of living the quantity of land to lie 
taken, the st‘r\'icc of the notic<* may be said to constitute the 
relation of vendor and purchaser ; but until tile m^tiations 

(i) TTcwfiiij; V. Weeding, 1 J. ft H. 

424 .- 

(jr) ffembyr. JTaifMaic, 12 Bear. 

ff«2. 

nvjme r. Teglgr, 10 Jnr. N. 8. 

US. 

(nf Teyiu' v. TWor, 10 Ha. 475. 

Jl. Ob. r. 

tk^ I Opit 71. 9w tut •*« /« n 

t % 


lie JSutJiiMhiAirt A Jet, ft Oem't 
1 Ott. ir. B. SM » aad C 
p.c.m. 

(<) 

and MW efJHih , 

tuba, f Ct *81} MJII 

a 11% lid j 8 S«IL Ck m : Ain 
tNiMi%iaikfta.87. 
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thiM ifwii in^^waal kg»«meiii, or in neb Ckb^m 

ihe p«ti«i oq^viJoa^ timnio (sb, e^., the fixing of the priee -. ..**^.*' 
by aibitifw^OiO* there is no contract, whidi the Court can 
epecifically enibroe at the suit of either party, and therefore 
no convendon (d). Thus where, after service of the notice, 

^e vendor stated the price which he was willing to take, 
but died before his ofier was accepter], it was held that, 
although the purdbase was afterwards completed at the price 
asked, there was no conversion (#■) ; so, where the contract 
with the landowner merely fixed the price per acre, without 
specifying the quantity tjt !«> taken, the purchase money 
paid for land taken after the ownei's d<‘ath was held to bo 
realty (/); but whore after seivicr of the notice, two sur- 
veyors were appointed under the L. O. C. Act, and the land- 
owner verbally agreed to accept the price tlius ascertained, 
but died before completion, liaving by a will, long prior to 
the notice, specifically devised the pruix-rty to A , it was , 
held that there was a valid contract, and that tlu‘ devise to 
A. was adeemed ; but that A. was entitled to the rents which 
aecniwl between the death of the testator and the com- 
pletion of the purchase Q/). 


In the absence of express clauses for the purpose, it is Whw owner 
not the efiect of a Railway Act to alt<‘r the course of the 
devolution of the property without the omier’s consent or 
election; and it in now well settled that if the owner be a 
lunatic, or under any other incapacit}*, the purchase-money 
for the land Udeen retains the character of realty (A). 

^Vhere money was paid into Court under certain local Acts, 
and one of the persons entitled was convicted of felony and 


(d) Waynet v. Si^yniu, 1 Smr. ft 
Smn. 4‘i6, nad OMW dted in Jnds< 
mmt; ud rfallr p tlO; and 

(%. xvn. a ft. 

(«) Sc AnuU, n Beav. ftftl. 

(j^ & jwrtt ffslfeer,! Draw. 608 . 
(0 Wem y. Warn, Is B. ITlS*}. 
217 ; tM tlwT.>0.'i oounwti w 


parte SacAiuc, and v. Ifayntt; 

Mid 990 alM> Harding v. Mttrop, Rc 
Cb., La R. 7 Ch* Ap. 154* 

(h) Midland M. Oo. v. (kwin^ 1 
CSoll, 74, 80 ; In ffi a coo© 

dftdded Loirds JiMtioos* and 

dtod 2S Bo»Ta 198 ; Imt we Sued t. 




Cofttit 


Bale of MtUed 
eataieei 


mmrt&r <xmBWt 

touuforted. it was held that hie diare inii IfcO hi e^mderod 
as realty, and that it was not forfidted to tho ChOWA (i)< 

Where, on a sale by order of the Courts real oatato la sold 
in excess of what is i-equiied to satisfy tho {nixpoae for 
which the sale is direcUKl, the sorplns prooei^ have been 
held to n'tain the character of realty in a veiy 

recent case (/ ) the propriety of this doctiine was qoeationMl by 
Sir Oeor^ Jcssel, M R , who expressed it as hb opinion that 
“ if a conveitiion is rij^htfiilly made, whethttf by the Court 
or a trustee, all the consequences of a convonion must 
follow, and that theiv is no ecpiity in favour of tlw heir or 
anyone else to take the pnqn'rty in any other form than that 
in wldch it is tbunil , and that the sole question is whether 
the estate has b<-en riiihtfnlly or wrongfully sold” (J): and 
this has lK>on followed by V-C Sir 0. Hall in a later case, 
wheti' a mere order for sale was hold to elTect a con- 
version (jji) 


In cases of settb-d cstau* it has lioen held that acqui- 
escence in a notice to treat by a railway or other public com- 
pany, and negotiations as to tlie prici', do not amount to an 
etputable oxeixisc by tenants for life of an absolute power of 
appointment, so as to o^anato as a conversion of the estate 
into personalty as against remaindermen claiming nn<ler the 
limitations in default of appointment («) : nor where the 
estate is con vei title at the request of » tenant for life is con- 


version the necessaiy result of the money having been paid 
into Court and invested in ( ’onsols on his apj^licataon, and of 
his havui" received the dn ideruls (o). Of course OVen in th« 
case of an ab-,oluto owner, an agreement which, in anticipa- 
tion of the possibility of land being taken by the company, 
merely fixes^he price of any land which may ev<^tiai]^d^ 


Jlt Heirrop‘$£tt<Ue,Z Drew. 72S. 118. 

(/) Jirmp r Ptuim, IS Sim. S69, («) JV'fliyHpit.lfttliHMk * t>SifcM. 

8W ; (kokc >. DdAty, 22 ftO. 24* 

(l)AM(tv,i»n!Mv-,i:..B.18%l»2.^t<«} A fhlhn t Ba. fiM} n* 

Pitewi ^ % $m.% ; Ml B»mr, 
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Vr , if -f ’ * ^ 

80 takeft, ia fdK>’«amni«iA (^). But conTmsiou ia tiie aoeea^ obaiv m 
sary noiilt ni in Udiual tonding contract fbr sale, althooglt 
the lai»iQr«vttA|r Baa in fSact no option bnt to sell (g). Com- 
pensation &r seveiance, &c., is subject to the same rules as 
puzchaao-money (r). 


A contract under a power of sale in a settieincnt revokes SOeet of 
a subsisting devise by the tenant for life, of the revei'sion in deviae. 
fee over which he has a power of testamentary apixiintment ; 
and, although the contract is not completed at bis death, the 
devisoe is not entitled to the lienetit of the veiifloi’s lieu for 
unpaid pmchase-money (s). 


If, at the vendor’s deatli there he a hindinj^ contract as Blghu of 
against tim purchaser, hut iu> hinding eonliact ha\e been 
entered into by Uie vendor, the rights of his heir oi de^isee 


arc, of counte, unaffected ; hut if in such a case the heir or only 

purchaaer. 

devisee were to eoncur with the [lersonal n'piesentative in . 


enforcing the contract, it would apix'ar that it would enure 
fur the benefit of the latter. 


If the contract were biinling upon Isith jiarti< s at the time Event* mW 

eluent tu 

of the vendor’s death, no subse<juent act or matter can alter vendor'* 
the relative rights of Ids n-prit^ei datives (t): s(, tliat, if the 
purchaser sulisequcntly act sti as to h>se his light under the 
contract, the estate belongs in Equity to the next of kin of 
Uio vendor (tt). 


If the oontraet (originally binding) 1 h- leseimleil oi ahaii- Effect of con- 
doned by both parties hi the lifetime of the vindor, there 
nairntw to be gTOUnd to contend, nndei the old law, that the before 

righia of tiio devisee are restoretl (jc) : if, however, it were 
held that the deviaee could not take, the heir W'ould be 
entitled henefieially. 


(p) Jb pant tfWfetr, 1 JDn. 608. 
(f) A* Jfaatbnctt A 0*., lO 
Smv. StNL ' ^ 

M & (ft jt, 

(*) (fate V. (fabt tfi Bww SI& . 
(() MenntU f. Lori faahm^ Ir 
Via 170} »Bd M* WIWt. Ewito*, 


6 ^tim. 40. 

(tt) Curre V. BoicfftTf 5 Bc&v. 6. 

(jr) Sng. 18^5 ; but the jHiint i« 
doubtfnb T Ve«. 558 j 19 
179. Sce^ ag^iuit the claim of the 
deviseoi slUdrrw ▼* Aniirtmp 
520* 


m OI uie 
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If, dariag tiie v«Ddor^s lifetime, tiie purduuieir altme abandon 
the ocHitraot, or act so as to relieve the vendor from his 
liability to convey the estate, it seems that the property 
vrould be comidered real estate at his decease (y); but unless 
the vendor have aoptiescod in the vacation df the contract, 
there would sotun tu Ite a difliculty in m^taining the rights 
of the devisee against the heir; except in oases coming within 
the new law : and it has been decided tliat, under the old 
law, the contract operaWs as a revocation whore the purchaser, 
having paid iwirt of the purchase-money, becomes bankrupt' 
befora completion, and the vendor buys up his interest under 
the bankruptcy (:). 


orihepvr- If, during the vendor’s lifetime, he himself abandon the 

chfeSHBr. 

contract, or if, tlirough want of title or for any other reason, 
the contract, at the time of his death, be capable of licing 
enforceil only (fijahust and not hy him, the right of the |)er- 
sonal representativivs Mould seem to de|K*ntl u|H)ii whether 
the puichaser do or do not choose to enforce ajieciiic per- 
formance (o); the case l»eing, in eifect, .siiiitlai* to those in 
which the purchaser has, ah initio, a mere option to pur- 
chase- 

Effect of ^ A general tlevisc, of all his real estatCH, by the vendor, 
cuntmet, Mdll, prinut and in the alm*nce i>f 
limitations i r other matter inconsistent with such an 
8old : inttjntion, pass the legal estate in the property contracted U) 

be sold (/>) : l»ut a general IxMjuest by the vendor of '"all his 
]easehf>ld estates anfl securities for money/* wae held iiot to 
pass the leaseholds, Mrliich at the date of the will he had 
to an infrjit contracted to sell (e). Where the estate is devised to an 
infimt, the necessity for a suit and a decree of the Court 

(|r) Sag. 191 $ 1 Januu WHU, 46 re 4b O* SS0. 

. ssff* (a) See I WfOa 

I (i) Andrtiff y. Amirttr, 1 Jar. N. . <4) r, % 0m. 4b W, 

w . jSk S SioA* a G. ISO^ eSiriiiiMi on ' 494* - 

jr. KidgibtJMw • («) OmU % Hv. K. 8- 
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not Bupersedod hy the &ct of the will contaming advise of 
timt estates (d ) ; and it is conceived that the saiao rule will 
apply, where the estate descends on an incompetent heir. 

Altiiough the estate l>e devised expressly by name, the 
devisee, as a goneml rule, takes merely as a trustee for the 
purpose of carrying out the contract, and the purchase- 
money forms part of the personal estate (v) : but if the 
contiiict is not to be completed until a dak^ which 
.happens after the testator’s death, the devisee is ( iititlcd 
to the mesne rents and profits (/). Where a kstator de- 
vised, by special description, lands subject to a meixi option 
of purcliaae, to A., not in fee, btit for life, with remainders 
over in strict siittlemcnt, it was held that the purchase- 
money was subject trO the same limitations as had been 
declared of the lands (;/), It may Ik* doubted, whether the 
specialty of the description is a sufficient ground (/<) for 
distinguishing such a case from the earlier cases ol' La u'vm \\ 
Bi unet («), and Totrnley v. Bnlarll (/) ; but such a distinc- 
tion may, it is conceived, K" supjjorted iiinui the ground that 
the estate was devised in a manner inconsistent with the 
inUmtioii tliat the devisees were to take, in)t Ijenelicially, 
but merely for the purixise of effecting the sale. 


And the law^ as alx)ve stated, api Hal's to be imalbnvtl by 
the 1 Viet c. 2(i (/) ; which, however, removes all iloubt as 
to tlio devittoe's right in cases where the contract is rescinded 


(rf) Puffer V. DaHty, 4 K. & Jo. 
41, 48. Af to coate of euch suit, 
Ch. XIIL a. 9. 

(e) KnMy$ v. Shti^kerd^ 1 Jec. a 
W. 499, died Tkiiik v. Vaughan, 24 
L.T.a 

if) So hddbj L<»ra Sdbonto u M. 
R., ia an uurqpoiied oaoeof Hunter v. 
Waieon in Mayi tS74 ; eao alao Wat/Ut 
V. Watts, L, B. 17 Eq* 217. Under 
tN old ^wiheoontraotforaeknNHtld 
Itare boon an adein}ition of tlie devlee. 

{g) Hmnt V. Fiiiife, 1 Y 4t C. C. C. 
880 ; eee jndgment t. Smithy 


2 De G. k S. 72*2 ; compare liotccn v. 
Ilarhir, L, K, 11 K»i, ICG. 

(A) Si*e to that effect in 

Wecdititj V. Weeding, 1 J. 8: H. 431. 
(f) 14 Vc». 591, 

1 4 ) 1 Cox, 167. And mo Culling^ 
wood V. Po?r, 3 Jur. N. S. 785. 

0) Farrer v. Loni Winterton, 5 
Beav. 1 ; 3/oor v. Fahbecl', 12 Sim, 
123 ; Midland Counties R Co. v. 
Omin, 1 CoU. 74, 80; parts 
Ilatekine, 13 Sim. 569 ; Gate v. Gals 
21 Beav. 819. 


Olie^^Vn. 

8eei5. 


Of specific 
deviee. 


Effect of 
1 Viet c. 26. 




iSMinAQiiM by ibe vendor, or linoi lBiii3i||f ^ bim ; end 
-~_-^'SiRbo^i8 in &voar of the devisee's ben^fioitl. Intent in cases 
siwiilAr to Knollya v. Supturd (m). 


The vendor’s interest under the contract ris in^lin the 


Vante^ 

IsIWNWl^ii 

'wWribtlfctti' .Statute of Cliari table Uses (9 Qea H d0)» aa4ja bequest 

xddiift mUBSm , 

of it toscluurity is void unde^* the Act (fl). . Sc^ isalike 


bequest of a legacy chained on land (o). 


Seotiona (6). Deciih of pmvhaser bffore comjddioin; tfo iffect ou 
■ rdative riyhts of his real and perstytkd, repramtalives, „ 

v/nder old, atul under neiv law. 


l)Ma«inir- 

rl|Minr trnf ffr? 
ikKBipktioii : ' 

it! effeetoa 

mi lii» real JHod 
personal repre- 
sentaixres, 
under old, and 
nnderneir 
law. 


Upon the death of the purchaser before completion, the 
equitable ownei-ship of the propc^rty contracted for (assuming 
it to be freehold or copj-hold of inheritance) vests ifi his real 
representative, as quasi heir or qiutsi devisee ; and until the 
Act amending Locke King’s Act (p), he.vras primAfaene 
entitled to have the purchase-money paid or reimbursed to 
himself, out of the personal estate (q) ; and ihis although be 
•was himself the vendor, and the purchasei^s petsbni! repre- 
sentative (r) : and Locke King’s Act (s) did not deprive the 
heir or devisee of his right to have the punduum^liMmey pmd 
out of the personal estate (() ; a vendor’s Hen for unpaid pur- 
chase-money having liecn held not to be a sum ehaiged on 
land, by way of mortgage -witliin the meamBg <or the Act (i<) ; 
bu". by the amendment Act (ar), the ww|’ * mortgage” 
is to be deemed to extend to any lien for unpaid ;^rcha80- 


(if») Cln b«o Sug. 187» 191. 
(ih) IlwrrUon v. Ilurrimn^ 1 Riuv, 
4 M. 71. 


: \i>) hrook V. Badlejf, L. K. 4 Eq. 

Affirmed L. B. 3 Ch. Ap. 672. 
Aum r. R 4 £q. 73. 

» 30 4 31 Vio^ c. 69. 

V. Athkanutf 1 Bio. 
C. ilOT; 1 Wk 4 T.Ii.a669; 
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money fl|K>l||tiip|ll>^ <Mr iMMEUant^fs pw^iUMfi^ 1afa^i«h <3 ^ Y*» 

taitoe (y)>< .'tStiillm or devisee has the same disposing power ‘ — 

over the wdatoMhia ^iioestor or testator had (z). , . 

Whne ft trmtee fbr sale bought the trust estate at an 
auotion, and died intestate before completing the purchase, 
it was held &at his heir ha'l no c’i(iiity as against the next of 
kin to have the purchase-money paid out of the personal 
estate (a). 


As in the esse of the vendor, so also in the case of the Bdrtire 

, riglite of teal 

purchaser, the question >)ctwccn real and personal repru- aadpenonal 
sentaUves is this, viz . : whetlier at the time of his d(>a*ase, 
he was, either absolutely or conditionally, under a bin'ling 
contract to purchase : if absolutely bmnd, or if conditionally oontnet. 
or opticnudly bound, and the condition ujmn which the 
liability was to become absolub' W subsc<iuently fultilled, , 
or the vendor’s option to sell Ite dt*clared, the real reiJresen- ‘ 
tativo is entitle*! (6). Ainl his rights will not 1)C aticcted 
by anything sulisoquent to the <Ieath of the purchaser: 

8ft that if by such 8ul>sequent matter, {r<j., the felling of 
ornamental timber by the ven<lor,l the contract cease to be 
bin<Ung on the purchaser’s represmiUitives (c), or be actually 
rescinded by the vendor on the gi ound of delay after the pur- 
chaser's decease (rf), or in exercise of a power reserved by the 
contract («), his real representative is nevertheless entitled 
to the purchase-money. And, it is conceived, the lact of the 
contract cot being binding on tlic %endor at the time of the 
purchaser's death., does*not atiect the above rules. 


If, howftfcr, the contract gave the purchaser a mere option, ■ if not liaUe 
whidt he h^ not declared at the time of his decease ; or, if. 

(y) xrv. mol 0. aibd B. 28S. SSI. 

(1) 8w Pkf,»VMtu. (r) 1 Jum. on Wills, 40 ; Mid aee 

030. ' , ’ Broom r. MohcIi, 10 Vei. 607, 604. 

(«) Jttjik V, Al olllii f i l e W BwW. 001. ((f) IFUMaler T. IflUCalcr, 4 Bro. 

(6) Jmiwwir T. aiwwy, 10 v«a a 0.81 1 Mid mo io yea 000 . 

000} Mtd wa JMJBMlttorv. ASiidWa v. CiMd, Ii. B., 18 

n T«a 481 ; 110a. 017 
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43uroiii(^ 'waat<^ title in the vendor or any aot or omisBiun cm 
his {Mut, the agreement, although intended to he binding on 
both parties, was, at the time of the purchaser's death, bind- 
ing only upon the vendor, the real representative of the pur- 
chaser has no claim upon the jx'rsonal estate for the unpaid 
purchase-money ; and a bill filed by him against the personal 
representatives and the vendor, will be dismissed 00 : but, 
upon principle, it would seem that, if he chose to pay for the 
estate out of his own p(.>ckot, he might enforce tlio contract 
against the vendor unless the clause of option were so 
worded as to l>e confined to the pim;hascr individually. 


Wlierc a defective title was not made good until after the 
purchaser’s death, though the defect might have licon 
remtslied in his lifetime, his real representative was held 
entitled to have the pureha-se-money paid out of the personal 
estate (y ) ; so, where the owner of a pi«*ce of land contracted 
with a builder for th»' eivction of a house upon it, but die«l 
intestate iK'fore it was coJitplete<i, his heir was held entitled 
to have the house completed at the oxiienso of tlie personal 
estate; even though the contract was not cnforccablo in 
Rjuity {/(). 


RcljktavQ 
righto of heir 
nodderiiMo 
under old 

tow. , 


Tlic‘ relat i \ e rightn of lu ir and of the piirchiih(‘r, 

in cases falling w'iilun the old law, seem to depend on the 
following niles : — 


A purcliaser, upon entering into the conti*act, l)ceinnc en- 
TpmMvptm titled to disposes hy will, of all his rights under it («}. If, 


(/) Oran v. iSmith, 1 Atk. 578 ; 
Brwm V. Mtmd', 10 Vet, 507 ; Chf- 
Uer V, Jtnkin*, 1 You. 205 j 8ng. 
UKt But the devttee of ma eetotc not 


eiliikncstod for, but only directed by 
UtotoOlto bo pntchMMil, i« entitled, 


If AeparAMecunMibe effected, to 
lljpiMUMMeaey wUek Uw t ee tet oreo 
■jympeW"* laUtflMtiitffkefniO^ln 

v. 

AlitTPb AwmI 


T. AToari , 10 Vea « 0 L 
< 9 ) GanuU V. Jetoa, fl| Benv. 188. 
(A) Oot^ r. Ifc R. 8 

98 . See Braet r, IfiriUirli 28 Beffv, 
348. See M *0 nM| of MtqditK Mt 
•lirMBDiaitiar | wi4f Bwi eg 4lte telk 
(d ft oo.«inMitoto tax., S. 7 A|. 
484! aad sA/to MUh* eefUnM 
end wbUluv <lMqr«M eaBmillft la« 
XVUba i, 

(i) JMmkB V. remw, it.lMt 
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* ' 

however^ the &6 date of the 

ing upm ilie wmdor^ (either absolutely or subjeet to a 
condition or option subsequently fulfilled or declared,) it 
conferred on the purchaser no enforceable rights ; and his 
will was therefore inoperative: and any interest subse- 
quently acquired by him in the proiKu-ty descended on his 
heir (At). A clear indication, however, of the testator’s^ 
intention that the devisee should take, either the particular 
lands, or, generally, all subse<{ueiitly purchased lands, was 
Bufiicient to put the heir to his election between the 
descended land and any provision male fur him by the 
will (/) ; and this even as regards a will coming into opera- 
tion before the 8 & 4 Will. IV. c. lOG, s. 3 ; although in such 
a case the heir in fact took by descent and nf>t by devise (m). 
If, however, at the date of the will, the contract were bind- 
ing as against the vendor, the purchaser s diivisee l>ecamc 
entitled to the benefit of it (if remaining unperformed at 
the purchaser’s decease) ; but his right to have the pm-cliase- 
moncy paid out of the pci'sonal estate depended, as above 
dfiown, upon the question whether the contiuct were 
binding B$ against the purchaser at his decease ; and, if tliis 
were so, it is conceived that the devisee would (as against the 
heir), be entitled, although tlie contract were not binding 
upon the purchaser at the <late of tlie will. If the contiact 
were performed by the veiulor in the purchaser s lifetime by 
a conveyance to the latter in fee (/?), oi’ to a trustee for 
him (a), (or, perhaps, to the common uses to bar dower in his 
favour, in eases where the contiuct was for a conveyance to 
him or such uses as he should appoint (y/),) the devisee was 


518, 528; Broome v. Momrl, ubi 
eufrdi Mm v* 11 Ve«, 

5SS ; giiiilarl5 v* Xorri LouMker^ 12 
Vmi 107 1 Beg0 Ita, 184 } Morfff^n t. 
ir«4f<»rd^l8al.4G.10L 
{k) Mmv4 {hmtlf9^ifkmeMouprA: 
IhMt 525. 

(!) TMlmem v. Woo^lftrd^ 18 V«i. 
200; Okm^mem Irdmdt iBm* 
250; IBaw a Hi 260; bat Uw 
ItgBiM Uts bo Ufa «a tbs laad lor^ 
foobOMrlof tboomonoltyM bo In* 


proiMsrljrreot'ivea ; Greenwood y,Fcnny^ 
12 Beav. 403. 

(«) Schroder V. Schroder, 578 \ 
affaSEq.R. 97. 

<fi) See PareottM r! Freemen, 3 Atk. 
741, 740; Ifarmood r, Oglander, 6 
VeB. 192, 220 ; S. 6\, 8 Yes. 106, 
127. 

(o) See Jtnkimn ▼, WcUie, hoBi, 
609, 615 ; Mm y« Cnnpi 0 kamie, 11 
Vm.554.; 

(p) duf. m 
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have to pay 
for it 
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devise. 



SMm makft <w 

in Equity; and the legal estate 4eM^nded to the 
h^ as his trustee. A QonTeyanee to uses td bar dower, 
operated, however, as a revocation where there was eiilier 
no written agreement (^), or an agreement to OOnvey in 
fee (»•), or even an agreement to convey to the purohasor, 
his heirb, <i pjHtinti ^ or as.signs («): the doeirinOk however, 
is disa]>proved of by Lord St Leonards (t), and altoough 
apparently well settled (</), seems open to mudi obemvation. 



EffMtof 



LaDd.s merely contracU'd for, might pass, along with lands 
contracted for and conveyed, imdcr a general 'devise of all 
lands purchased by tlie testator (j) ; and lands reemitly pur- 
chased and conveyed, pa.ssfd umicr a general devise of lands 
contract'd for (//) ; and copyholds surrendered to the u.se of 
the ct)pybolder’s will, i»assed under a general devise of copy- 
hold estates contained in a prior will and not subsequently 
republished 


BepaUia- The execution, acconling to the Statute, of a subseciiient 
tioo* 

codicil ''o ], although puqiorting to deal only with, personal 
e.state, svas a republication of a prior will (6); and a will 
spoke, for general jmrposes, from its Iqst republiea^cm (c) ; 
not so as to alter the meaning of expressions ovidenUy re- 
ferring to the original date or ilevisu (tT) ; but so as to extend 


(f/) llani Mo*rff 4 368; 

Plincdm v. Undt, 1 Sim. N R. 171 ; 
ruvensed on another (loint, 2 Do G, 
M. h G. 684. 

(r) Jiatthm V. JiutyiSf 2 Vets, & B. 
8S2. 

(d) JBuUin V FUtfheff ] Kc. 800; 
2 M. & C. 432, 

(t) Sug. 183, 184 ; 2 Diu & W. 

497. 

(u) cannot fsay I aw anything 

Hke a doubt on the aulhoriiieti.** Per 
Ldtd CotUmham, 8 M. & C. 441 ; 
Mroder v. Kay, 678. 


4, (g) 4M0rl€$ V. Yerntm^ *10 Mod. 

MM; 8 Ad. Ifc B. 10, 


•r,i;idcM»eited 


». ^ irfadHi, 

V.'V^Wi I fla SMi 


*ee now 1 Viet a SS. 

(a) Akturku v. Vmew, 10 Mod. 
MB ; Cota It 8S1. 

(H Bartm v. Omotf 1 Vw. J. 486 ; 
P'njtot T. B oHer, 7 Viso, 06 $ Ouat t. 
WiHwjf, IS Mm 2 1 b«k tee 7«iwtt 
v./^Mmt.lSJnr.OSS, 

(r) OmM t. mOKi, IS Mop. 2 ; 


ntOm y. ffft/gaU, 1 Vm 288; Awfty 
V. Sgtem, 3 M«r. Itfit libmCNMi «. 

UemtUk,smm.kB.ti‘lL , 

(d) JStrUkmm T, 'JOMPt 1 
48St Mtnrmmt v. aiMm s Bom. 
a M, U7f iMwiil, 0 3vb, 
872( 

688 1 Mp 4 Xjt 

a itot 

•ar. fl. 

Q» a|.2 B^itf lpri‘4Ww6iBV»Btefc)p4| 
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a ha^ iviA a sjiecifiad loei^ty. to dii^ 

lands soJbiiilM^^ jpmOlws^ witiun tho same localify (e). — 

% . • 


In caiiew ol urilh fisUing within the operation of the late BOtetnf 
Act, the above questions between the heir and devisee are 
settled in ibvoiir of the latter, by the provision which makes 
the devise operate upon the testator’s interests as they exist puHa«Mr. 
at the time of his death. 


It has, however, been held that property will not, by virtue Wbers 
of the Act, pw under words of sjM'cific description, which, 
though applicable at the death, wcu- inaj)plicable at the date 
of the will(/); thus a devise in l.s+t of “all my Quendon 
Hall estates in Esse-x ” (i>arol evidence Ijoing admitted to 
shpw what was comprehended in that description at the date 
of the will), was held insuHicit nt to pass ceitain small addi- 
tions to the property, which had been contracbsl for, but not *, 
actually purchased (</) • but whoic there was a specific 
deviso qf “my mansion and estate called Cleeve Court,” 
followed by a residuary devise, and the tostatoi at the date of 
his will had contracted to buy an adjoining estate which was 
afterwards conveyeil to him, and he sultsoiiuently liought ' 
other snudi properties, it was held b^ V. C Malins (parol 
evidence being ailmittcd to show w liat w'as comprehended 
in the description at the date of the wdll and the death), that 
the subsequently acquired pi-operties j)as.sod umler the 
specific devise (31); «o where there w'as a bixjcific devise of 
“all my messuage partly freehold and partly leasehold. 

No. 8, C. Street,” foUowetl by a residuary devdse, and the 
testator auheequently purchased the rov'cmion in fee of the 
leas^old portion, it was held that the whole messuage 


(f) JtarNMi. OMm, 1 Vm. J. 436. 
(/) Mmtm T, 8mMt S De 6. & S. 
7SS i Md M* W$ v« CMt, 1 Mm. ft 
O. 518 : DbvkAu V. Kay, 

400 ( VTotk V. Avwtia ^ XL ft B. 
578; bat Wagf^ -v. 
L.&6Xq.880; aM^loMimUltab. 


lion, 8. 34 ; and WiUen ▼. Eden, 5 
Kxch. 752, 756. 

Y, 1 K. & Jo. 580, 

(A) Cattit Y. Fen, L. B. 11 Bq, 543; 
and tee iho V.^O.'a oouimeiiti OA ikk 
Y. iScdUi and OwUc y. 
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Kfled, under 
(dd of 
purcbaae of 
fee by ienuor ; 


and under " 

1 Viet c. 2«. 


jpMtmd bf the spedfic de^se (i), and tibe uaa of the pronoun 
** my" in the description of the thing given, il not sufficient 
evidence of an intention that the will shall not speak as 
from tile date of the death (1*) : nor, in the caab of a remduary 
gift, does the adverb “ now ” always have that effect (f). 

Where a will, under the old law, bore date only a fbw days 
before the conveyance, the Court refused to presume the 
existence of a 1 >mding contract prior to the will, even although 
for a long perioil no (laim hail been made by the heir («i). 

Under the old law, upon a binding contract for pxux^hahe 
of tlie inheritance by a pemiii jiossessed of a beneficial teim 
for years, th(* term, although specificall}" hequeathed by a 
prior will, 1 h*caiiu‘ attemlant on the inlieritance ; so that, on 
the death of the purchaser, t ven b(*fore conveyance, his 
legatee of tlie tei iu was mendy a tnistee for his heir (h) : tlie 
intervention, however, of any intenuediate estate, unless 
held in tnist fur tlie puichasta* (o), u-ould seem to prevent 
the oi>eration of tlu' nih' (jf>) : and the rule that the term 
became attendant was mendy one of presumption, n^hich 
might l)c rebutted by evidence of a contrary parol declara- 
tion by the purchaser {q). 

It seems proWble tliat, in cases governed by the new law, 
a contract for purchase, not completed by conveyance, would, 
in Eeuity, defeat (a^s b efore) the rights of a p«urty ^ming 
the tenn uiidei* ge neral l>e(piest; bl would not (except in 


(i) V. Milfi, L. R. 1 Eq. 4C2 ; 

Co9f%^Y, Bennett, Ij. R. 6 Kq. 422; and 
v. Jlihom, 0 Jur. N. S. 511 ; 
Midland B. Co. 34 Bt^av. 525. 

^ {h) Jfiif* ▼. Miles, vbi As to 

^jjwa mlduary devise* beuig #11 i^|>ecific 
tbo law wij||fereiioe to 
••ill* ridte^meWensfnetn v. 

V# A Pli 1*** ^ Rqi*' J^ntc* 
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(/) WaffSO^t. Waffdsfff L. R. 8 
£q. 229 : ui^ae U Bmt. (07. 

(m) Oattkm^y. Sad^ 4 De tL-'- 
S. 627. 

(n) Gdlum vSmtadf, S Atk. 426 ; 
Cafd ▼. OMOtif Vm, 802. 

(o) WkUAart V. IFUfelittvA, 2 
P.WmISS, < 

p) AKff yifnimdidt 1 Bm 0 . . 




ON «nuei»-of , FAiariB^ 971 

oases com^ viiluii ppontion of the 8 b 9 Viet* 
afiect a 8pec||pi legatee of the term: but even a 
legatee weoM Lm the benefit of the bequest, if the term were 
actuidly merged by a conveyance of the fee to the testator, 
or became attendant on the inheritance, or satisfied and 
merged under the Merger Act (r). 

It need scarcely be'observed, that where there is an evident Hanw 

w rhjim iiq£ 

intention that the term shall l)e kept on foot, there is no pro- 
sumption of merger : as where the owner in fee purchases an 
existing lease, and has it assigned in trust for liim, his exe- 
c<UorH,(ulminiMi'(ttorH,(iti(l (inniijm («) ; or, whei’e the owner 
of the leasehold interest, on jjurchasing the reversion, takes 
the conveyance in the name of a trustee, and expressly 
declares that the term shall not merge {t). Where the 
husband is entitled in fee, and the term comes to the wife, 
there is no merger during the w'ife’s life (u). 


e. U$^\ obg^m 

spo^ 8a»4 A 


(7.) Ah to the effset the contract in vuriom H/)ccial caoes. Seottoo 7. 

If a mortgagee, having agreed to puiehasc the equity of 
redemption, proceed to enforce his legal title by ejectment, 
the existence of the contract will, unless he have improperly 
delayed to enforce it'*(x), be a ground for refusing relief to 
the mortgagor under the 7 Geo. II. a 20 (y). 


Ab to the 
effect of the 
contract ia 
vaiiouB spedftl 


Mortgagee 
contracting 
to purbhaae 
may enforce 
hU legal title. 
Contract for 
sale by mort- 
gagee under 
power. 


It has bo<m held, that the fact of a mortgagee, witli power 
of sale^ having contracted to sell part of tlie mortgaged 
estate for a sum exceeding the amount ilue on the security, 
is no ground for restraining him from bringing ah action for 
recovery of the mortgage debt (5). 

An agreement by A., a tenant in |X)ssession, to puix^hase of A^ment by 
B., is a s|iifiicient p^idfack evidence of B/s title to enable 


(r) But 866 MtUi V, JlfilZfit, ^ B. 1 
Bq. laS, «t quam 
(f ) OanUr y. Gunter^ Sd Beay. 571 ; 
TftrwIhiU v. 32 Bear, 244 j 

but 666 Sug. 595. 

(0 Bdamy v. MmeHf Xa B, 2 Bq. 


210; affd. L.R. 2C1 lAp.1S8, 

(ic) Jones V. Davies, 8 Jur. N. S. 592. 
{x) Skinner y. Skicejf, 1 Willa. 80. 
{y) Ooodtitle v, 7 T. R. 185. 
(r) Wmes y. leveU, 1 De G. a 
392. 
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'Where the aaaignee of a lease agreed to aw lt» and It was 
stipulated that the purchaser should not he entitled to ap 
assignment, and he entered and retained possesdon until the 
end of the teiiu, the latter was held bounds in E^uitj, to 
indemnify the original lessee, although no parW tO agree- 
ment, against breaches of covenant committed d-oring such 
possession (i>). 


lUbOS^iit 

eq«iMbMM> 


A person who has Itccome tlic equitable owner of a lease, 
by contract la-tween himself and tlw lessee, blit to whom no 
legal assignment has licen executed, is nut liable to the lessm: 
for rent accrued, i»i breaclKss of covenant committed, daring 
the time when he was in possession (c). The decision in this 
case was rested on the geiitml ground that the relation of 
landlord and tenant ii as a pun*ly legal one ; and the circum- 
stance that the eipiitable assignee had parted with the 
property does not appear to have l)cen considered material. 


acnaBent 
by leMtortor 


Wliere a lessor bi‘comes the equitahle assignee hf an under- 
lease, he incurs, in Equity, tlic ohliga^n of perforpiii^ the 
covenants therein contained ; and caXBIbt set .up their non- 
performance as a ground fur refusing perfarmaniCc of a^ 
covenant in the original lease (il). 



Under the old law, when assignees of a haakltqpt (gaitraeted 
to sell a lease, this fixed them as assigned of if^ altiidqgli the 
contract was su1)sci{U(‘nily altfindoncd; uuleae it weie diown 
that it could not have been enforced («). Where the aMi%noes, 
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Wi Mid Oreg, 2 717, 

I.WB 

4. t Jur. K. a 
r se a JM4* G- fifi: 

M r ^ ^ A 



wlikb 

nft I fH flU Miiit ^ 


the l4iy||cAv ^ 

(dy/Mlwa 
•adweSl^ji;^ 


-ttiiJrfw 






UK OF rABTlE8. 


273 


* twelve yeim after the date of the baakruptQr, aesigned the Ciiap* TJL 
leaiie, having in the meantime done nothing to adopt it, it 

wae held that this was a sufficient acceptance of the lease ; 
but that it, was a question for a juiy wliether they had 
accepted it within a reasonable time (f). 

Under the Act of 1869, tlie trustee of the bankrupt, who Anwement 
ftlls the place of the assignee under the old law, may, where 
the property acquired by him undrr tlie Act consists of 
land of any ttuiiire burde ned with onerous covenants, or of 
any prop<:^rty which is iinsalcal»le or not readily saleable, by 
writing under his hand, disclaim such propeity, notwith- 
standing that he has endeavoured to sell the same, or has 
taken poHseasion thereof, or has exercistMl any act of owner- 
ship in relation thei\ito (<j). The Act prescrilx's a limit of 
time ivnthin which the tniste<‘ may Ik* compelled to exercise 
this right of disclaimer (A) ; and in cases falling under the 
n<*\v law, a contract for sale by the trustee is notan accep- 
tance of the lease, and the (juestion wh<‘ther he has accepted 
it within a ivaaonable time cannot arise. 

# * 

A Cfmtract for sale by a joint-tenant seems to be, in Equity, J®™* temacy. 
a severance of the j||igt-tenaiacy (i). 

m 

• The co-ownerahip of a common right, as, r.q., of fishing Co ownenbip 

... , ....... \ 1 of a common 

on a lake, is not a jitft nultvatutiin, even where merely 
appurtenant to land ; but any ont^ of the joint owiei's may 
alien his right, either wholly or in part, though not so as to 
prejuviice the enjoyment of his co-owners (/,). 

A contract for sale by a single man, was, in cases subject Dower, 
to the old law of dower, sufficient in Equity to exclude the 

(/) MMikjfy,PaUendmf7Jnr,N^ (•) Bro»n. v, Maittdlf, 3 Ves. 25G, 

B, 267 ; Freiten v. 2 Bro. (L C, 

(y) $2 k 83 Viet a 71, a 28, and 220, 224 ; Kintfrfoi^ v. BaU, 2 Uif. 
yldt i«H» P* Ajip. 1. 

\k) 8^ 24 ; pud tea Bvikruptcy (h) Menda v, ifoodoiwW, 2 Jur, N, 
mloi, 1871, r. 28 ; and pvrk 8, 675, 

niip, L. B. 9, Oh* Ap. 886, 

VOf*. I. 
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eVdm to dower of a wife whom he mamed heifora oon* 

■' ■ V veymce (J). Whether the contract by a mori|;agee in fee for 

0*a«roMUw. the purchase of the equity of redemption let in his wife’s 
dower, seems to lie somewhat doubtful (ui) : but such a con- 
tract does not appear to merge the security as in favour of 
mesne incumbrancoi-s (h). 


In one case, where the purchaser elected to take the estate 
with a compensation, spt'cific perfonnaneo of the contract 
was cnforcisl against a veiulor, whose wife, entithsl under 
the old law, rofiist'd to release her right of dower (o). 

Under mw ’ T’'nder the new law (/A, the contract for purchase lets in 
the Jower of tho purchasStT n wile; hut she may lie deprived 
of it in any <»f tie* various ways specitiod in tlie Act (7) ; na 
roganls copyla^lds, tlu* 1 iglit to fivobench dtVH nut attaeli until 
actuaj aAlinittanee (/) ( >11 tht^ otln r hand, the conti'act for 

sale binds tlit‘ dower of thr vendors wife, imleHB he have 
before man iage agreed not to bai’ her dower (s). 


Legacy duty. 


It has l>een thought that in the case of a muro power of 
.sale under a will, wdiere the proceeds of sale are to remain 
personal estate, tlie conti*act would the Crown’s cUum 
to legacy duty (t) : hut ^cortling to a modem dedaion of the 
House of Lords this is so only when the power is so wordetl 
os, in the events which occur, to l»o in effect i‘r|uivaleut to a 
tmst ; and a mere discretionary power of conversion for the 
convenience or benefit of tin* paitles Wneficially interested, 
does not let in the d nty , althongh a sale be actually effected (»), 


(n Llojfd V. Zhi/d, 2 Con. k L. Oiti, 
(m) See and tx)iihider Knrjht v. 
Framplon, 4 Beav. 10 ; and Flack v. 
8 Beav. 420. 

r (ii) v. Ukltardaon^ 9 Ha. 

34 ; b Ch, XV. a 7. 

(o) Wikod V. WWiam, 3 Jur. N, 
820. 

3 4 4 Win. IV. 0 . 205, whieh 
only woaMn ftianied alter 
1*4 4 24 wi dues 



{q) Sects. 2 to 10; ii$§meL 11. 

(r) Smith v. JdamSt 18 Jur. 888 1 
18 Bear. 400 ; 5 X>e 0. II 4 G. 7!^ 
but tee t. J/yol^ 20 Beav :m» 
wbenre tbe nol to 

have been admitted* 

(i) Sect 11. 

(0 See i44.»<Xsfi* v* Simcfut, 1 Ba« 
740; and M 8XKdb43t andM* 
Om. V. 8 M . 4 W. 120. 

(a) v« AnlM} 1 bboi|« 2i« 

L. 0.780* 



ON ia<am or.PASiiBs. 

So, ^en tho ptidoeeds are to be remvested in land, so that 
the praj^ri^, althbogb in fbct converted, will remain land in 
contemplaiion of a Court of Equity, it ha<) been decided that 
no duty ai^hes, although a sale 1>c actually effected, and the 
will contain a power of interim investment in the funds or 
on mortgage, and the parties elect to take the property as 
money (x). And, on the other hand, an absolute trast for 
sale, although not 'acted on, lets in the duty (y ) : the test of 
liability being the 0 (iuitabl(^ nature of the property at the 
time of the death. It has lasn held, that where a will 
contains a discretionary power of sale, and a sale is made by 
the Coiui, the question of liability depejuls upon whether 
tho Court acted by directing the trustees to exercise their 
discretionary power, or sold undfi- its own gencml juris- 
diction (j) ; the duty not attaching in the latter case : but, as 
we have seen (a), the present doctrine seem.s to be, that 
a mere dlscretionaiy' i)ower, although actc'd on, does not let 
in the claim to duty. 

Hy the Succe.ssion Duty Act (h), the duty impo-sesl by the 
Act is made a first charge on the property ; and every pei-son 
in whom tho same is veste<l by alienation or other derivative 
title at the time of th^ .succe.ssion (c) becoming an interest in 
po8.session, i.s personally accoiui table to the Crown for the 
duty payable in respect of such .succession (<?) : but every 
receipt and certificate, purj)orting to Ije in discharge of the 
whole duty paj'able for the time l)eing in re.spect of any suc- 
cession or any imit thereof, c.xonerates a bond fide purchaser 
for v^ue, and without notice, from such duty, notwithstan- 
ding any suppression or mi.s.statcment in the account, or any 
inBuflidency in the assessments ; and no Imvi fide purchaser 
for value tmder a title, not appearing to confer a succession, 

(at) ffeati v. 22 L. J. 358 ; (ti) Saprd, p. 27 i. 

Muie» V. Jenninfjfs^ S Bxoh. 830* (5) 16 17 Viet. c. 51. 

(y) Att,<Oen. V. Hdttford^ 1 Pr. 426 ; (r) As to whnt is a succession, see 
WiUiamon v. 10 cl A F, v. 4 Drew. 40; He Love- 

1 ; «nd see AiU^Gen^ v. Hrmninej/^ 8 itwe, 4De G. A Jo. 340 ; IkJenhineon^ 
H. L, C. 248. 24 Beav. 64. 

{z\ Htibwn ▼. 8 £xch« 36S i (<0 See Sects. 42, 44. 

17 Bear. 178. 
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ruent umler a 
general power. 


k subject to ftny duty which may be chargeable upmi tibe 
property by reason of any extrinsic circumstances of which 
he has no notice at the time of his purchase (e). In one case, 
where it was (lou])tf‘ul whether succession duty or legacy 
duty was payable, a certificate from the Inland Revenue 
Office that the latter duty had been paid, was held to^ haVe 
dischai^‘d the land (/). The donee of a general power of 
appointment under a dispasitiou taking effect upon the death 
of any person dyin^ after tlie commencement of the Act is 
to be deemed entitled, at the time of his (‘xercising such 
power, to the property or interest thereby appointed as a 
succession tlerived from the <lonor the power; and the 
apixjintee under a limit<sl jxAver of appointment under such 
a dis|H)sition, wlio lakt's any property by the exorcise of 
such a power, is to deemetl to take the same as a succession 
fn)m the person creating the power as predecesmn* (//). The 
Act does not expressly provide how the succession of an 
appointee, under a ijem rol puwi*r of appointment, which 
lias taken ellect on a death happening after the commence- 
ment of the Act, is to K* treateil as derived ; but the Court 
of Exche<[iier has held, that in such a case the interest of 
the appointee is to lie taken as derived from the donee of the 
fsjwer (ft). Cunsistmitly with the abdve-mentioned rules as 
to legacy duty, the Succession Duty Act provides, that the 
interest of any successor in moneys to arise from tlie sale of 
real property (which includt*s leaseholds) (i) under any trust 
fo’^ the sale tlien»of, so far ns tlie same are not chargeable 
under the Legacy Duty Acts, shall bo deemed to be pemmal 
projierty chargeable witli <hity under the Succession. i>uty 
Act ; but, if suliject to any trust for the reinvestment 
thereof, such moneys are to lx? deemed real property, and 


(e) Beet 224, and oaeee there died ; 

{/) Eurl limee v. Earl of UchfiM* pare In re Bnrheff 7 H. a K* 109 ; 
li. It 2 Ch. Ap. 155 ; affimiing M. It v, 9 H. L» Ck. 477 ; 

L, It X Kep 641. and genenlljr on Act, eee y. 

(p) Sect i ; aad «ee Ee Znvdacf, 4 Jarman^ L. B. 14, Xq, 367 ; and the 

De G. k Jo. 340 ; ^3 L. J. iJh. 4H9 ; eommmU In that gbm on 4tk*0en. v, 

Ei WnOo/e IVud, 1 Be O. t k B. 6^ 8 H. A 0.4116. 

^ «««, («•) fitoeiwfcl, 

(A) T. r|4M, t. B. 1 Kx, 
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chargeable with duty as such (j). In the case of settled 
property^ powers of sale, exchange, and partition may still be 
exercised, and the sale moneys or properties received in sub- 
stitution or severalty become liable to the duty (k ) ; and it has 
even been held that when an estate was settled subject to a 
jointiiVe (the cesser of which wouM involve the payment of 
duty), and with the concurrence of the jointress, was sold by 
the trustees of the settlement in exercise of a power of sale 
therein contained, tlie liability to succession duty w'as 
shifted from the land U) the money ; although the power of 
sale did not ovemde, but w^as overridden by, the jointure (/). 

The following ]>oints wdiich have arisin on the Act, in 
adflition to those noticed above, are desendng of attention. 
On the sale of a revtu'sion, or of an estate subject to a 
peri(Mlieal charge, the dumtion of Avhieh depends upon a 
life or lives, the puroliaser is, as between himself and the 
vendor, liable to hear the duty, unless there is an express 
stipulation to the contraiy in the contract (//<)■ In the 
decided cas<*, the V(‘ndor w’as a trustee with pow'er of sale; 
hut the decision w^as hasiMl on the general gioimd that the 
jmrehaser had bought the light to succeed ou the death of 
the tenant for life, and that this carried with it the tax on 
the succession. In the eoinmon case of a leiuiiit for life 
and ivmainderman conveying the [uoperty in fee, it remains 
liable in the hands of th(‘ purchaser to the payment of the 
duty on the death of the tenant for life. The Act, how ever, 
gives the cominissionei*s a discretionaiy pow(U* to commute 
the duty (?j) ; and the puiThaser sliould either see that this 
is (lone before the completion of his purchase, or insist on a 
Hufficient indemnity from the remaindermen or reversmiei'S. 
As between themselves and the purchaser, the liability of 
these parties to commute the duty would seem to depend u}K)n 
whether . the purchasei* bought with notice of the state of 
the title being such as W’ould jirimd facia involve the 

(j) SecU. SO. CU. Ap. 501. 

(it) Sect. 42. (w») Caoptr v. 28 Beav. 194. 

{1) J}»gdnh v. Aftacloire, L, R. 0 (n) Sect. 41. 
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OHLTIL ’ liaHUiy to the daiy. If a tenant in tail in renutindor bare 

- , ^ entail, and re-settles the property in his own &voar, he 

must» on the death of the tenant for life, pay the same duty 
as if he had taken under the onginal settlement; but if, on 
disentailing the property, ho absolutely alienates it, the 
liability is shifted on to his purchaser (o). The appbintce 
imder a general power of apj)ointiuent contmned in a 
British settlement, which is oxercLso<l by will, is liable to 
the duty, notwithstai\(bng the foivign domicile of the donee 
of the power (p) ; but neither legacy duty nor succession 
duty is in the first instance payable in respect of legades 
given by the will of a jx*rson domiciled abroad (y); tlic 
distinction being that in the former case the appointee takes 
by \nrtue of a settlenumt which must bo governed by 
English law, while in the latter case the legatees derive 
their title solely under the foreign will. For the purposes 
of taxation, the value of tljc property is to bo ascertained 
at the time when the interest of the successor accrues ; so 
that if it has then no .saleable, or actual or potential annual 
value, it Is incapable of as-sessment under 'the Act(r); and 
the beneficial enjoyment mentioned in the 2l8t section, is 
the enjoyment of the [wssessor in his owu right, and for hia 
own benefit, and not as trustee for another (s). 


(o) DrayhriXike v. AtlrOtn.f 0 II. L. 
Ca. 150. 

(p) lie LordacCy 4 l>e G. & Jo, ZiO; 
Me WetUopB Trust, 1 De (i. J. & S. 
656 ; Re Capteridk, 2 H. k C. 985 ; 
Re Baditrt's Trnutt, L. 11. 10 E<[. 288. 

(q) \yMice Att.-tifn., L. R 1 
Ch. Ap. 1 ; blit Bee commente on thifl 
ease in AU.-Gtn, v. VampUUj L. K. 5 

k It, Ap. 524 ; and see thin caae 
nlao as to tbe liability to duty in 
mfpedt of any devolution of the pro* 
|»0rij alter the pnrpoiuis of admbiii- 
tntixm havo boon natiafiod, and the 
jMd hm bneminvoaiod in thio country | 


nee abfo on the Aot| AU,*(i€tu\.LkUe* 
ilitle, L. IL 5 £. and Ir. Ap. 290. 

(r) Att-G(n, v. Marl of 11 

H L, Ca. 257. 

[s] Ik ; and aeo gaaerally im tbo 

Act caBCB above dted» and Re 
thmite, 11 Back 452; Betrdin^ v. 
ffardinq, 2 Oil 597; » 7 

H. A N. 265 ; v. 7 

H . A N. 28S ; 1 0 W. B. 7«2 ; A Ann* 
soy, 80Beav. 75; Oftf/Mdr, 

8 Jnr.K.a 107 ; RiRilmee^^n^ 
4£xdt ZUimAmUlkU^e. 
92;and28A20l^il0i 



CHAPTER VIIL 


Cliap. VIII 


AS TO THK ABSTRACT. 

1. Geneml matters relating to ike ahsirad, 

2. Whm perfect ; — what it must contain and show. 

3. What sltovM be farnUM, ia various Sjtevijiefl cases, 

4. As to its pvepamtion, contents, ami delivery, 

5. As io its examination and i>crmal. 

6. As to its verification. 


(1.) A ruucHASER may require to l»c funiislied witli an ab- 
stiuct prepared in the usual waj*' (a ) ; even altliougli he 
have agreed io accept the title (/>) : lie may retain it, during 
ni^goiiations upon, and even afU‘r rejection of, the title, until 
the disputc3 bo tinally settled, for the purpose of sliowing 
the giouuils of such rejection (c) ; and, in the interim, he 
may inaintaiii trover for it, even against tlie vendor (d): 
when the contract i» finally abandone<l by both parties, lie 
must return the abstmet, and may' not retain any^ copy^ of 
it (r) ; counsers opinion and obsen ations he may, it appeal's, 
retain if written upon separate paper ( /’) ; or, if written 
u{)on the aibsti'act itself, he may erase them before I'eturn- 

ing it (jg). 

But the purchaser of a mere conritict for sale is not en- 
titled to teqture his immediate vendor to show’^ the original 
vendor’s title (h) ; as the subject-matter of the subsale is^ 


(«) Sofms Y, 8 Sc. K. E. 

3i0;8ag. 408. 

(6) Morrk T# JTesr^ejf, 2 Y. a C. 
180 ; iteyM ▼* 20 L. T. 244, 

V.-C. W. 

(c) 2Tftniit278;Siig. 428. 

(iQ KcterCf ITyviie, 2T»iiitt2e8; 
bat MS Lan 0 daw v. 1 98. 


W 2 T«unt. 277. 

if) 2 Taunt 270; but see 8ug. 
428, and Alexamhr v. Crothie, 2 Ir. 
£q. B> 141 ; a deoiMon referable to 
the passage in the treatise!, see 143. 

(y) Wood V. Court, 2 S. Cone. 
488 , 

(A) Kiotrm t, H. h K« 
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THE ABSmCt. 


dM^ynL not ihe property but the riglite therein of the ori^nal 
purdhaser under the original contract. Whether the owner 
of a moiety of an estate to^ whom is given the right of 
preemption over the other moiety, can insist on having an 
abstract of the common title, has l>eon doubted (i) : but in 
the onlinaiy cas^^ of a sm-viving i>artner purchasing the 
shaix} of his deceased partner, a stipulation that the vendors 
shall deliver an *‘ab.sti*act of their title has been held to 
mean an abstract of tlie gcnei-al title (<*)» 


Vendor pnjs 
for. 

Except on 
Aoleo lo nil- 
way oompanj, 

ac. 


The vendor, as a geneml i*ule, pays for the abstract (/) : 
but on sales to a company under tlie provisions of the 
Lands (Causes Consolidation Act, IS-to, whether such sales 
be voluntaiy or compulsory, and whethei* maxle by absolute 
or merely statiitoiy ownci-s, the costs of the abstract (in the 
absence of agreoment) are thrown on the company (m) ; and 
similar provisions (n) aiv contained in most of the earlier 
railway and other similar Acts: such costs seem to be 
included in aiy geueiul stipulation throwing on the pur- 
chaser the costs of cunt r^tet (o). 


Copy alxiinot. A solicitor, who merely furnishes a copy of a fuiiuer ab- 
stract, is nut justilietl in making the usual charge for pre- 
paring an ahstjaei it* iuu:o (pj; eiu^s, however, may ofUui 
occur in which the adaptation of an oM abstiact to the 
ex* >tuig circumstiinees of the sjile may recpiirc so much skill 
and labour as justify more than a meixj chaise for a 
stati<mer s copy, altltcaigli the actual altemtions may not l.ie 
t^onsiderable, if estimatcil by their length in folios. 


857 f aiicrc tb( contract was far a 
letm ; and aee Phipp* v. ChUd^ 3 
Dmr. 70^- 


(I) See aid ocniakler Brooke v. 

jo. 603 ; 2 Be G. a 



{m) 7 ki Vtot 0 . 18, •. 

(a) See /fi ii JIMkm emd Qmn* 
wkkR,Oo..ZMM^n. 

(o) See Ez fotU Addm'e 

3 Ha. 22, 26 j iiiid fife ^ 
xniaf; 

(p) M*CvdMk yf* I 1C4 
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(2.) Ah to v^ien the ahstnu^ -is j)erfect ; — wluit U iniud 
contain and diow. 

For ihe purpose of coiulitioas, Arc., as to time, an abstract 
is said to be perfect,** if it Ikj as perfect an abstract as the 
vendor is able to furnish at the time of delivery {q ) ; although 
the title shown by it may be defective : an abstiact is, in 
the stricter sense of the term, “ pc^rfect** or complete, when it 
shows a perfect title (/*) ; that is, when it shows that the 
vendor is either himself competent to convey to, or can 
otherwise procure to he vesWd in, the purchaser, the legal 
and equitable estates free fnim incumbranei‘S (s). If, on tlie 
face of the abstract delivered, the vendor has sliown, say a 
sixty, or in the case of a contract entere<l into since 1874?, a 
forty, years* title (/), and if for the pnipose of mipporting 
tliat title, it is necessary to show that a person died intestate, 
or anv other fact — if tlie facts are alleged with sufficient 
specification on the absti*act — then it a good title, 

although the proof of the mattei’s shown may be the subject 
of ulterior investigation {ti). 


Chap. VIIL 
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the abstract k 
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When “per- 
fect," ae show- 
a enfficient 

V.a Kin- 
deraley'a defi- 
nition of a 
“perfect" 
attract. 


For ulstance, the non-i (*gistration of deeils, which can Ije Certain im- 
registered (.r), the existence of incumhrances, when the in- 
cumbrancers can be compelled to receive their money ami 
join in the conveyance (//}, the out>tiin<Uug of the legal 
estate in a trustee (z), or in a married woman whose interest 
is lx)und by ah order of the Court of Chancery (o), are not, 


{ 7 ) 2 Ha. Ill ; and see, at Law, 
BUtMurn v. 2 Exch. 783 ; 

(SVecr V. Cruwkjft 11 W. K. 861. 

(r) 2 Ha 111 ; Sug. 427. 

(•) See and consider Lord Bra^* 
hrciAe V, InBdpf 8 Ves. 436 ; Boehm 
Y. Wood, 1 Jao. 4 W. 419, 421 ; 
/umpeon V. BUeken, I ColL 18, 15 ; 
Sag. 428. 

(f) See 87 & 88 Viet c. T8, sect 1. 
(n) Far V.^O. Klodersley, in Parr 
V. Lmfjtove, 4 Drew. 177 ; and aeo 
QMhm Vt Pike, 11 Jut N. S* 866 { 


and see ako Steer v. CrowUtf, 11 
W. R. 861. 

(or) SiowtU T. Robineon^ 3 Bing. 
N. C. 928, 935. 

(y) Tovensend v. Champermm^, 1 
Y. a J. 449 ; and see 2 Moll. 583 ; 
but not if their concurrence cannot 
be compelled ; see Page v. Adam^ 4 
Bear. 269 ; Sug. 425. 

(«) Berketeg v. Dauh, 16 Ves, 380 v- 
Sellick V. Trevor, 11 Mee. A W". 728. 

(a) Jumpeon v. PMere, 1 CkL 
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iMUfi in ft Conrt of E(|nity (b), te^^arded as iuparfections 
of title; so if, on the uoiapleiaan of ft contraot entered into 
since 1874, the purcliaser will have an eqnitfthle right to 
the productluu (c) of the deeds, the inability of the voador 
to furnish a legal cost for their prinluction is no objection to 
the title at Law or in Eijuity. 


But, consistently with the terms of the ftbOve proposition, 
where vcndoi's cannot give to or procure for the purchaser 
a valid discharge for the purchase-money, the title is de- 
fective (d). 

And the more statement on the face of the abstract that a 
party who is not coinjwllahle has agreed to join, although 
ustjial, is, it is sulauittcd, insuHicient ; and, in Ec|uity, the fact 
of a third party, wliose concuiii'iiw is nocisisary, being under 
no legal fu- ispiitaMe obligation to join in the sale, has been 
held to Ik* an objection, not merely of convey<mce, but of 
title (0- A written agj-eoiuent to omeur, enforceable against 
the party, as Isdiig founde<l on a valuable consideration, 
should, in strictness, U* procuivd and abstracted (/) : nor is 
such agreement sutticient, if it do not al)solutdy bind tbo 
interest of the party signing it ; title dependent on an 

agreement by a k-nant in tail to l*ar his estate tail, would Im) 
imperfect (</) : so also would Iw a Aiiere agreement by a 
manied woman, ■with or without her husband, to concur 
in n“-pect of her inkrest in real estate not ^ttlcd k> her 
separate use, and over which she has no general po'WX'r of 
appointment. 


So, if the legal estak; outstanding, the abstMMi mtisi 
show in whom it is vesk'd (/t) ; but it hfts been held 


(6) Bat ie^ »t L*w, UaMdip r. 
JMwUe, t 038. 

^ ^ («) t3 It 84 Viet c. 78, lecfc 2, 

V. fS Sim. ^ 


av,3K.ftJ<Nl81. 

(f) Sm Kidt T. A^MUm, 

cni. xvni. a »i 

\) Itam. m i 

(A) ITinim V. 1 Btw, X88. 
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Etjuiiy &aJb if ^ 1^1 f^dtoie be teaced to a deceased Ch^ Y iyi. 
trustee, tite abstract is suffiaent, although it Ml tp point _ 
out his nprea^tatii^ (i) : whether the same rule would 
prevail at JLaw seems to be doubtful (k). 

Where an ^tato is sold free from land-tax, the abstract Mnctaiunr 
should tfet out the certificate of redemption, unless there is 
a condition binding the purchaser to accept leas conclusive 
evidence (1). The existence of land tax, or insufiicient ■oUfewItom 
proof that it has been redeemed, renders the title bad at 
Law, if the estate is sold free from the tax (m). Where the 
estate is sold subject to the tax, its existence need not be 
mentioned ; though it is usual and convenient to specify the 
amount in the particular: a statement so made must of 
course he verified. Where it is sold free from tithe, the 
ground of exemption from tithe must be shown by the 
abstract. 


The expression used by Lor<l Eldon (a) is, that the abstiact 
is complete, “whenever it appears that, upon certain acts i)rg)^y, in- 
done, the legal and ec^uitable estates Avill l)e in the purcliaser:’’ l»w : temUe, 
it was, however, suggested in the two first editions of this 
work that, at least in a Court of Law, it would not be suffi- 
cient for the abstract to show merely a future (although 
certain and early) right to the proixsrty ; and that the exist- “ *•** 
once of an incumbrance ■which cannot be discharged on or whicE cannot 
betbre the time fixed for completion (o), would amount at ‘^“‘’•“rged 
Law to a defect of title (ji ) : but in a modem case, ■wffiere the 
vendor, who was not bound to convey the estate by any par- 


40 JBromt, 14 Sim. 803 ; 

Arititqrv. XbnA, 16 Ve*. 880; and 
Ml /umpmi r/JHkhen, 1 ColL 13. 

(i) Sk) ffAmfip t. Pt^wUk, 5 
Exok 688. 

(0 An a nt tha rq^star, 
ar a atatotw^ Jae h B r a t i wn that the 
tax hM not bak {Mid lor a eartain 
mmiherof ymu, 

(m) Mitekium r. Pttppbk*, 4 Jar. 
K.8.414; 4 0.B. N.8.49. 
(»)8Vea48«. 


See (a case depending on the 
specialty of the contract) Forster v, 
Uotjgari, 15 Q, B. 155. A mort- 
gagee, we mi^ remark, need not re- 
ceive hie money before the day fixed 
for redemption, although previonely 
tendered with interest up to each 
day : Brown v. CWc, 14 Sim. 427. 

(p) See Ilandip v. Padwidk^ 5 
Bxoh. 615 1 and comtAra WM r. 
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THE i^BSTlUOT* 

tii^ohr day, deduced a good title to tlie equity redemptioiit 
tile exiatence of mortgages affecting the property was hM 
not to bo a defect of title; although they were not mentioned 
in the contract, and no notice had been given of the intention 
to pay them oft' (q). In Equity, as a gen^l rule* mortgages 
and other incumbmnces are considered merely matters of 
conveyance (r) : and this doctrine has even been extmded to 
cases where the pi-opeity was mortgaged to an amount con- 
siderably exceeding its value (s) : they seem, however, to 
have been decided on the principle that the vendor had the 
legal power, if he used the necessary means, of prociuing a 
conveyance; and the conclusion would, it is conceived, Iw 
different, if, by reason of an agreement for the continuance 
of the chaige, or otherwise, the vendor had no right to call 
on the incuiul»raneer to join in the convej^ncc (f). The 
equitable doctrine as to the consolitlation of securities 
furnishes a strong argument against the obligation of a 
purchaser to acci‘])t the conveyance of a mere equity of 
redemption instead of an uninciiml)ert»d estate (u). Ix)itl 
Langdale ol^senes, on the geneml (|uestion, “Where an 
interest is vested in a party to secure a right, the satisfac- 
tion of wliich right entitles the jmrty who has sold the estate 
to call for a conveyance, then the court considers it a 
question of conveyance only ; but I think it has never gone 
further than that” <V) : in wliich ifc seems to be assumed 
that the right is capabh* of lieing satisfied at the time when 
the question of title or no title arises. At any rate it may 
be considered tliat the title is perfect, whenever it appc*ars 
that under the contract the purchaser either already has, or 
will necessarily, liefore the time fixed for completion, be able 
to acTjuire an immediate and indisputable right to the kgal 
and etjuitable estates ; even although the absence of partly 

(f) iSSflsry V. Underwood, 23 L. T. L. ft. 4, SS7« His flh ieet dfi^ 
141, Q. B. 87 a 38 Viot, a73, Coeiaftirflseiais 

(r) TmmtHttd r. Chmipemotm, 1 equitable iu oowMlMafte. Tbie 
; X a x 44a eect, it k nadenil^ k aknil tq be 

W repealed. 

cited l Y.fJ. 450 . {w) ?. < 
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or otlUBr oireTtmdwifies, may ooadderably delay tiie convey- C&i^ vm. 
anoe (y). • . . 

It has* in faet, been held, that the Master, under the old WhetlMr 
practice, was warranted in finding that a good title was de- ^ 

duced, when it appeared by the abstract that the vendor was 
tenant in tail in possession, and able to convey the fee simple teiumi in IkU 
by an enrolled conveyance (z): this decision, so far as it may 
tend to establish, for it ])y no means decijles, that such a 
vendor is not bound at oiici*, to execute a diseutailinj; assur- 
aiieu, and limit the fee simple eitlier to liis own iiso or to his 
appointment, soenLs open to observation. It is clear that hi.s 
contract would give to the purchaser no right which he could 
enforce in the event of tlic vendor s death befoixj the execu- 
tion of the conveyance ; which sufficiently distinguishes it 
from the case put by the plaintiti’s coim.sel, of a contract 
entered into by a tenant for life with a jwwer of .sale : for a 
contract to exercise such a power, if entered into for valuable ' 
consideration, would l»e enforced in Kipiit^' against the issue 
in tail and rcmaindermen (o) : whereas, in the case of the 
teiumt in tail, the jurisdiction of E<iuity is expres.sly ex- 
cluded by Statute (b) : and it seems uiu’casonable that a 
purchaser should be put to the exjxm.se of investigating the 
title and preparing his conveyance, when the death of the 
vendor would deprive film of the estate, and possibly leave 
him without available remedy for rec<jvery of his costs, 
and deposit (if any has been paid). These remarks apply 
more forcibly where a futurc day is fixed for completion ; 
before which ti»e vendor is not bound to convey ; so that it 
does i»t rest with the purchaser to get rid of the state of 
uncertainty by at once accepting the title and taking a con- 
veynnee. In such a case the title decluced is not, it is snh- 
nuttod, with reference to the terms of a contract, stipulating 
for a conveyance, in futuro, an absolutely good title ; but a 

(^) A* to «lk«i k good fitls fa fint V. £aH of Yarborough, Johns. 70. 
shown, see Shtrmn v. Shak^^eart, 17 (z) Cattdl v. OorraU, 4 V. A C. 

Bekv. 887 ; 5 De CL M. A O. 617 ; 828. 

Bridget v. Lougmem, 34 Bakv. 87 ; (a) Sag. Pow. 657. 

Parrr.Lo»^rove,i'Dmr.m}Lglt (6) 3 ft 4 WiO. IV. o. 74, A 47. 
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(3.) As io v'hat uhdmct should be furnished {w various 

mses. 

If one tenant in common purchase of another, he is en> 
titled to an al)stract of titeir general title, if the vendor 
stipulates in general terms for the delivery of an abstract (e) ; 
but, in the absence of sueh a stipulation, it seems doubtfiiV 
whether he can ixHjuire more than an abstract showing his 
vendors st'paratt' title (<V) 


Onporohaae 
of aUotmeiit. 


Teonre of 
aUotmeintBL 


Of land Uken 
in mbanges 


T^jx)n the sale of laiuls allotted un<ler an Incloauro Act, 
the aKstract down to the award, must 1x5 that of the title to 
the lands in respect of which the allotment was made (^) : 
and when tlie allotment has K^en niatlo indiHcriminaUdy in 
respect of lands hel<l uiuh^r ditferent titles, all such titles 
must 1 m* shown hy the ahsti-act (/). It may be observed that 
if the Act omits the usual clause assimilating the tenure, an 
allotment is fieehold ; altliough made in respect of customaiy 
lauds : an<l this, notwithstanding the Act directs that aUot- 
inents shall l>e held to the same uses, as the lands in 
respect of wliich they are allotted 

Where the estate has l>een taken in exchange at common 
law, or under mutual conveyances wdth eviction dauscs, the 
abstract must, down to the exchange, show the titles to l*oth 
estates (ft); unless, in the case of a common law exchange, 
(as to the future opeiation of which see 8 and 9 Viet, e 109, 
B. 4,) the estate given in exchange has since be<m aliened 
and the vendor can prove the alienation. 


(tf) Mmrit T. Kwrdfift 2 Yo. a 
OolLm 

{(tjf T. i 0 ti% 9 Jur. 741^ ; and 
Chkd^ 3 Drew. 709 ; 
V. 3 % a Jo. 008; 

.(j^ atofl canldw XiUff v. 


Moodg. S filn, * IBb 

W0rd,6BM.eil 

(s) Itefv. iMMiHi',! link ft6d. 
176i Dot T. jNKml,* Bim. ft Cr. 
7«». 

(h) JMMw#, MiMV I in t 

300.971 

1 tmt. Odttv. bgrS. n. 
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CNf.vin. 

Acts authodbdttg the exohaiige of eodesiastical property (k) ; 

or under an Inelosure Act, or the provisions of the 4 & 5 
Will IV. a 80 (authorizing the exchange of Common Lands,) 
the tttle down to the exchange must be that of the estate wndw indto- 
given in exchange. Lord St. LeonaixLs, in fact (speaking of 
exchanges under Inclosure Acts) states, that “ the title of the 
person holding the estate is the only one relating to it ” (1 ) : 
this nmy be admitted if the validity of the exchange be 
asmrued: but, as such exchanges, and also exchanges of 
common*field land under the 4 t 5 Will. IV. c. 30, are only 
authorized to be made by or with the consent in writing of 
pci'sons having certain specilie<l inten^sts in lM>th estates (m), 
it is conceived that, in such cases, an alntract can scarcely l>e 
regarded as perfect, unless it diKclose at least so mucli of the 
prior title to the estate taken in (‘xchangc as may l>e suffi- 
cient to show that the tmusoction was within the provisions 
of the Act But where the estate has been taken in ex- 
change under the general i>rovisions at the CViuinons Inclo- 
sure Act, 8 & 9 Viet. c. 118 (?i), the single title alone seems 
jiecessary; as the Act contains a clause making the award, 
when confirm^^d, conclusive evidence that tlie directions of 
the Act have Ixjen complied- with, ami tlecloi ing that cvciy 


(ir) 55 Gteo. III. c. 147, Bee 8. 3 ; 
and 55 Geo. IIL c. 52; 1 Geo. IV. 
r. 5 ; and 5 Qeo. IV. o. 8. See, as to 
eanannatioii id void exdiangeB, by the 
tiihe-oommuiatioii oommisaioners, 5 
4 b 5 VIct a 54, B. 7. Exchange of 
ohatilQr laadi held taSd, alihongh the 
oonsenlii^ Bishop waa a trustee of 
the charily; AU,*Genn t. Bishop of 
Worcuur, 0 11 % 328 ; 

(1) V. and P, 878- 
(») See 4 It 5 WOL IV. c. 30, 
w. 21 , ^4, and 25, tn which note the 
wordBt “apoording to the provirionB,'’ 
; and 5 4; 7 Wm, IV. ^415. 
e. 35. See alao 8 4c 4 VIct* c. 31| e. 1, 
which, in cbm falliog within the Act, 
niahee the award oonrinelTe evidence 
th at the pcovisioiui of the general 


Inciosure Act, and of the 6 A 7 
Will IV. c, 115, have been complied 
with, and that all necessary consents 
have been given ; but, query, whether 
tins meets the difficulty in the case of 
an exchange ; it would rather seem 
to liefer merely to such consents as 
are ro(|uisite to the validity of the 
Inciosure* 

(n) Amended by 9 & 10 Viet c. 70, 
SCO 8. 11 ; and extended by 10 & 11 
Viet. c. Ill, see ss. 4 4t 0 ; and 12 k 
13 Viet c. 83, see Bs. 7 & 11 ; and 
see 14 & 15 Viot. c. 53; 15 A 15 
Viet c. 79. 88. 17, 81, 32 ; 17 4t 18 
Viot c. 97 ; 20 & 21 Viet c. 81 ; 22 
k 28 Viot a 48; and 81 & 82 Viot 
C.89. 



tftt Avsmcr. 


t 

c{>edfied and set in tl^ »«srd, 
l^twIQilie binding and oondosive on allpenona wboni0oever(o): 
ttjDid ibe aame may probably be tbe caae as xdqpeeta fuivate 
ex c h ang es under s 147 of the Act (j>). So. also, if the tide 
be desaibed in the particulars or conditions as arising under 
an exchange by virtue of an award under an Inclosure Act, 
it is sufficient if the abstract show a title by award in respect 
of other lands and common rights, without showing the par- 
ticulars of the exchange : and if' the agreement be that the 
title shall commence \\ ith the awanl, the purchaser cannot 
retpiirc the title of the lands gi\ cii in exchange for tiuHto 
contracted to Ik* sold 'q) 



Where the title de|K*nils upon an exchange under the 

IB a a rv 

Cton* !& 2 Geo IV c 92, (authorizing the exchange of charity 
******^' lands,) the aljstract must show* the title as well to the lands 
gpven as to the lands taken in exchangt* ; inasmuch as the 
" right of re-entry in case of eviction is expressly reaer\ ed to 
the charity trustees (j) ; and it is conci‘ive«l that the pur- 
chaser may ns^uia' e\ ideiice of the land giv’en in exchange 
having been «|uietly enjoyed by the charity. 


VnaertlM 
nopt Aet. 


Under a recent Statute fs), where the trustees or persons 
acting in the administration of a charity have power to 
determine on any sale, excliangc, partition, lease, or other 
disposition of the charity estate, a majority present and 
voting at a mts'ting of their l»ody «luly constituted, arc to 
have full power to execute and do all such assurances and 
things as may be rwjuihite for carrying such sale, &c., into 
effect ; and their assurariecs and acts are to have the same 


(o) Boot 106 ; M to evidesoe of 
^ flio SMcd, «ee g. 146 ; and ne m to 
IMWtillona hj the eommtiidgnerg, 11 
ft IS Vteb «. 89, M. 13, 14, and 15 4 


(fl) OMOl r. OtnO, i T. 4.C. 

2S8. , 

(r) Bee mM. 8 of Aet 
(a) SS A » m a lift, a IS. 
Hiie aactioo oowii Bee 

thoAotoU ft 17 Viet a 1ST 4 18 A 
19 Viet a 1S4 ; II ft 84 Vlot a 186; 

a l,Uti'«hi«ft tea oefMr 


/Mma79,eM7,81,82. 

, the eaafmbaloiMn efpw to 

' lUP tetikr 

JiUMa |wii'iiHih|tMir-T-T hpftilMlft 


BN iMIMiiiilliL IB 







efibot M if MUMAitod % dl the trostees or a^tdnlotniki^ 
and bgr tlie offidal trustee of charity lands. Where the title 
is derived tntdev this Act, or the previous Charitable Tniete 
Acts ineoiip<»ated with it, the abstract must show that all 
the statototy requirements liave been complied wiih. 

So where land has l)cen exonerated from tithe by an Oflnd 
exchange under the 0 & 7 W^ill I\'. c. 71, s. 30 (t), the 
title to the land given in exchange for the tithe must be j 

shown (tt). wm. rv. , 

' ' • c.71,*.S0. 

The title to terms of years attendant upon the inheritance. Of estate 
and which are considered to have meigi-d luuler the 8 li: 9 sttendsat 
Viet. c. 112, must still he traced so as to show in whom they **”“• 
were vested' at the time when tliey iH-caine subject to the 
operation of the Act (j) ; viz , by abstracting, if practicable, 
the deed creating the Umus, aiul tin* iiKsleni mesne assign- 
ments : these latter, liowever, may Is' ahstracted verj' con- 
ci.sely (y) ; and when such deeds aiv numerous and 
voluinin||US, it is not uncommon for counsel wiien settling 
conditions of sale or a contract on lu'lialf of a ^endor to 
stipulate that such deeds shall be al>stracte'd merely by giving 
their dates and a short statement of their eflect, unless the 
purchaser chooses to have a full abstract at his own expense. 

The Act, it may be remarked, <loe.s not appear to extend to 
copyholds, customaiy freehohls (c), i>r leaseholds («) : and it- 
has been doubted, altliough appaicntly without sufficient 
ground, whether tlie firat and second sections extend to any 
hereditaments other than hind ordinarily so called (6). 

Upon a sale of land formerly copyhold, the abstract must Ofeonao- 
trace the copyhold title, and also the lonl’s title to the manor, 
down to the enfiandiisement (c) : and it is suggested in a 
work of ropntatiem that a purchaser may further require 

f * 

(() Aai SM'S * « VM a H ■- N. S. 1005 ; 1 Dwv. ft Sma 418. 

6 ft T. ' * • (jr) Bug. 8M. 

(«) 8MSft»Vloia«ka W. («) See Baa Omuftw Btm. 70. 

itfft V. tmt I K w ft wni i U* , (a) SM sM- ft ~ 

jAlma 70, 74. As te aftootia arito Daa a Pna 7B| 80. 

asdtetin, MsBtawv. / oAOMhTAw. ' ' 

TOI* t, 







^^02^ -iNrlih tfaft ^ tbe 

liIbBfcraet (4) ; siich a Teqoisitioa 1 mm iMvar <K«iM 

’tttida’ the observation of the author of the pEMeal and 

^ it seems very doubtful whether if made it edtOd. iM hilnsted 
on. Wlicre the cnfrancliiscmcnt has been effiM^ed under 


the general enfranchisement Acts, it is uimtipess^ ,to show 
the lord’s title (< ). 


oriMMiMiib 
— finiMd 

ioiMrIybe 

|iVddl|MMid; 


M«io|iinAer 


PrcNTiously to the S" and .‘18 Viet. c. 78, the rule was that 
upon a sale of h'aseholds, the abstract must (except in the 
case of a Bislio]i’s lease (f ) ) show the lessor’s title, as well 
as the suWspient title to tlie tenii (y ) ; even although the 
lessors were a coijtoration, and the lease was ono of Irmg 
standing (A). The rule, a.s to the non-piuduction of the 
Bishop’s title ( i), i i‘st«-<l on the gi-ound of the lease having been 
granted in a nuHle pivscril>od hy an Act of Parliament, and 
upon the pn'smaed notoriety arising from the use of the 
episcopal seal ; and it would seem to apply to leases grant 4 Kl 
by a Dean and ( 'hapter, and jxissibly to oUier cases : Sod the 
general rule did nut ajj^ily when the purchaser entered into 
the contract with notice that the fix'ohold title could not be 
produced (/.-) ; nor -was it clear that the rule appVed where, 
on the sale of a h-ase (»f great antujuity, the vendor showed 
the creation of the tenu, ami deduced the leasehold title for 
the last sixty years f/) But now, under the recent Act, on 
the completion of any contract made after 1874, for t^ie grant 
Of rArignment of a term of years, whether original or derivac 
tive, the iiiti'nded grantee or assign is not entitled to CsU for 


t 


^ (d) 1 Jann. Conv. by S. 83. 992 ; IfaU r. JMlg, 4 Mw. 4 Ot. 

(»} 4 k & Tict. c, 85, see s. 64 of 410 ; Olire r^JBmumimt^t De G. A B. 
Aet; and aee IS & 16 Viet. c. 51, 397. 406t dtdMfMl «. JVasIwii^ S Da 
«. 11, 2% 83, 34. and 47; and SM the O. AS.«»| SNM Vt, 7 04, 

•aviBg'm a. 48, «« fuart. And see 18& And •** iBrSaiN T. 


■Mt 10 «f SI A 22 Vkt. c. 94 ; which 
MpMdi a 11 of IS A 16 Viat. c. 51 1 
aadMi^ Acrr V. Pmvtm, 25 £«av.394, 
.aAMaaSilBi' Iho Act 1852 { 

Pw w 


L.H. 80 .r.»ft 1 ,/v^ 

Pwu y: TA ail 


^ fteeMI dUetoei^' liow^vitt^ 4^ n^ tsim^'^itja. 

aj^y to idiS^idd’ w Wto } nor. in the essence of ezpreee 
Btlpoleliwa |i|$|pMtii;Vjhig the tight, does it pr^ude the gnntee 
or purdbtoer Mtlmderlease from calling for the title of the 
iminedhito Wor. 


In a lec^t ease at Law it was held that there is no mtoilHritie 
difference between an agreement to grant a lease and an to^SS^^ 
agreement to assign one, as legardn the liability to make a slewe. 
good title (n). A person who agrees to let land agrees to 
grant a valid lease, just as a peison who agrees to sell land 
agrees to execute a valid conveyance of it (o) 


Upon a sale of renew'able leabchohls, if (as generally Ofrenewa^a 
happens) the subsisting lease l»e expi<‘^se(l to lie granted 
in consideration of the sunendei of the prior lease, the 
abstract must show that the sun emit i or was the equitable 
as well as the legal owmei of the suiieiulered lease (j?). 


If the lease be held for lives, o\idence must, of course, be OfUaaesfor 
given, that the lives are in evisteace , anti this, although 
there be a covenant for poi|}etual lenewal (ty). 


X'^pon a sale of shares in mines, the purchaser is not entitled Of iCsHp hi 
to a regular abstract of title to the mines themselves, as if 
he were purchasing a share in the land in wdiich they arc 
W'orked : but he is entitled to such on itleiice of the constitu- 
tion of the emnpany, and of the natuie of the title under 
which the mines are worked, as will sliow that the sulject- 
maiter of the purchase is what it profosses to be, and that 
the proposed Ibim of transfer will give liim a valid title to 
the sham i^)* 

(m) 87lktoVJ^{|h?8>M0i,S. C.C. 291j BodghiuiM v. 9 

(*) Btranki t> (ft- V«A«i, Xh B. S Bmv. 804. 

a F. 870; w4 tmtAmn (s) Andermm r. Sig 9 in$, 1 J. ft L. 

(e) (r) CMi^ V. jnigAt, 2 Ph. ei8| 

/iiA% «M tufri. * , *#0 6 4l. 

■(•) V, FtmjfiuHifkf 8 Bm> 

V i 
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, l7]Mm (he sele of railway or other ttharee^ little evidence o£ 
title is needed («). Until the 'seller has paid up all his calls, 
the oompany may refuse to register the transfer ; but if they 
acknowledge tlie transferee as a sliareholder, they cannot re> 
cover from him tlie arrcai's due fmm his vendor (t). It is the 
purchastu’s duty to see that the transfer is registered («); but 
in Older fully to pruU'ct himself fixmi all liability in respect 
of future calls, the vendor sliould see that the purchaser's 
name is substituUd in the ivgisU'r (a*); for if he fail to do so, 
his name will lie put on th»' list of contrihutories in the event 
of a winding-up. In such a case, the vendor will lie entitlerl 
to an indemnity from the purchaser, notwithstanding that 
the transfer may not have l>cen registered (y). 


I’^pon tiu- sale of a messuage with pews claituetl* as appur- 
tenant thei-eto, the light to the jx'ws must l»e praved, either 
hy pixKluctiou of (he faculty, or hy evideiitv of pn’wcriptionf:). 
With resiH-ct to seats in the chaiusd, if the llector allows 
.seats to Ik* erecU-d or pla<*ed th<*iv hy the parish, the same 
.seem to Ik* thenceforth in the sahic position as pea's in tlie 
body of the church ; ami ti In; subject to the like juriwlic- 
tion of the Ordinary : but the Oidinary cannot interfere vrith 
pews occupi(*d hy the Ib-ctor and his family and tenants, nor, 
indeed, with any he has liccnscsl ; and he cannot introduce 


Shaw V, Fiihtr, 2 De G. & S, 
11, 14 ; 5 De G M, & il. SIKJ ; Wtfnne 
V. Prire, 3 De <;. & S 310 . Ah to 
specific perfommuco of a coQt|act for 
sale of Bharen, r/c/t infrd, Cli. XVIII, 
a. 1, 

(t) Watson v« £aks, 23 }iea>. 294 . 
(tiji ^yles V. JiUine^ 14 Q. It 205 ; 
Ifa^ V. BartUtt, 18 C. B. 845, 861 ; 
1% re and Utnry^s rase^ I4. R. 

$ Oil* 'All** 431)1 43]^, 

(ar) cast, L, It 2 Bq. 

IMIAl h. It 2 Cb. Ap. 16; I/wTt 
mm, Xa, It 6 Xq. 60 ; Widit't 
md 

l4.It 6 Bq. »C%Aifc. 


764 ; Crast r. Fame, L. It 6 Eq. 
641. 

Wynne v. Price, 3 Be G. A S. 
310 ; Troiler'e ctm, L. R. 2 £q. 564 ; 
Head's case, L. R. 3 Rq. 64 ; WfUtPs 
case, Uk 86. Sm a« to Ute UM^pea of 
the Stock EnohaiigiB, and their bear- 
tog on the oontracty 
towe, B. R« 4 C. E 66; 
tom, hn It 4 Ok 3 ; and vfde 
i^frd, Ch. XVHB a. 1* 

(r) Bea, on the to p«ii% BM- 
loid on Btatnle% 6 tk oA p- 93 ; and 
/Iqqper n Bernard, 7 Jnr. 1426 j 12 
K cT, H. a. B. 361 ; v 

8t Mdry^i Hmseknt 15 Jar, 478. 
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|>ow8 OT seats into chancel without the Hector’s con- Chap, viii, 
sent (a). ♦ ' 

Ah to tlio commencement of the title, — Before the recent Miwt extend 
Act (6), the rule was that upon a sale of freeholdH, or (it is 
conceived) of copyholds or renewable leaseholds, except 
where the first lease w^as of more recent date, the title must 
go l)ack at least sixty years (c ) ; but 1>y the recent Act, the 
l>eriod of forty years is substituted for that of sixty years, 
subject however to the purchaser being entitled to call for a 
title going further back than foHy years in any case where, 

Ixifore the passing of the Act, lie might have required more 
than a sixty yeai-s* title (<1). 

The title to an advowson must carried back at least One hundred 
one hundred years ; and the abstract slmiild be accom- of advo^i! 
jmnied by a list of the presentations during the period over 
M'hich it extends (f). The nde, it is conceived, is the same, ^ 
whethei* the advowson bt* sold as in gj-oss or appendant; for 
although a sixty, or now a foily, years’ title might be suffi- 
cient, if it could lie shown that the advowson was in fact 
appendant to the principal estate, yet the purchaser, it may 
\h} contended, has a right to sec that no destruction of the 
apjieiidAncy, by severance of the advowson, is disclosed by 
the earlier title. • 

Wc may remark here, that the wonl “ living” is sufficient 
to jiass the atlvow'son ; though it may bo restrained by the 
context to the next presentation (f/). 


(a) AyliHb'* Paragon, 480 ; Degge's 
Panon'ii Counsellor, 178, 0th od. 
1703; Watson's dergymaa's Law, 
388, 3rd ed 1725 ; Nelson’s Eights 
of the Heigy, 494 ; Ptideaux's I>urec- 
iions to Chiurotiwal!dens, 74, 75 ; see 
1 Brown and Ckmld, 45, dklum per 
Lord Coke ; (Xiford t* Pidb, 1 Bam. 
A AW, 498; M&tyan x, 8 

Maaik A By* 389. 

(5) 8T A 38 Viet c, 78. 

(c) Cooper Y. Aiaery i Pb, 388? 


Jlmhjlcineon v. Coopa\ uhi auprd ; 
Finch V, iihair, 18 Jur. 937 ; 19 Beav. 
500 ; see Moulton v. Edmonds, I Do 
O. F. A Jo. 246. 

(d) 37 A 38 Viet c. 78, sect. 1. 

(e) See 3 A 4 WM. IV. c. 27, 
B. 30. 

(/) Sug, 367. 

<Sr) WM V, Eyay, 2 K. A Jo. 669; 
(m Ap. 2 Jur. N. S. 1243 ; and H. L, 
8 Jur, N. 8. 1185. 




AT 

. !ir|foiik 114 idb a xevfinfouMy 
m its waiiquiiy, the ahetmet maet gd hachi |IMB«4eBtly fttr 
io eihow its creation ; and it sihould alao be i^tioimn that the 
estate has been enjoyed in possession, C(ndbtinat4y 'vdith tho 
instrument -whicli created t)ie reversionaiy interest (A). This, 
however, only applies to the sale of rovenaanesy interests 
commonly so called, and not to the sale of an estate subject 
to an attendant term , in such a case it k sufficient to show 
a good si-vty j ears’ (or now a forty years') title to the fiee- 
hold, and to the possession of the tenn, abstracting also tho 
deed creating the t4-rm , and even if iliis be lost^ the loss is 
sud to be numaterial 


Shoidnf 

tttbtooM 

•(BPIUh— 

wbelliar ffioffi- 

eiflnte 


It was statiMl in fonner editions that upon tlic sale of an 
old tenn of yeai-s, it is sufficient if tlie abstract show the 
creation of the U‘rm and a sixty years’ title to the possession, 
omitting tiie ink-riiKHhate title , and that the absence of the 
deed creating the tenn would not render the tiUe unmarket- 
able (Ij However, in a lecent case (1), where the passage in 
the text and the authui ities on w hicli it is based were cited, 
the (’ourt of Exche«|uer Chamber held, that a vendor of 
leaseholds, wlio deduced a goinl title for more than sixty 
years, wan hound to pioduce a lease dated in 1C06, nndcr 
wliich the property was held, Uiere being nothing in the 
contract to prevent tlie purchaser frdbi requiring its proiluc- 
tion. 


OsmUsT i^nd it is conceived that in the case of the sale of an old 
term original!} created liy way of mortgage, or up(m trust 
M raising i)ortions, or for any other hmited purpose, the 

T abstract should -Het out, not only tho instrumeni creating 
the term, hut also those which evidence its snhifatq^ asjjfia 
absofttto estate : cy , a decree of foted<Mniin, tn’lin tsplgia^ 
under a pow'er of sale in the case of tem> 9K 

‘‘anaii: ms ms 
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m ^ Mte iq{ ft term for raidng |Kirtiom CKta^mtii. 

<^r in 

held for &e redidUoB of old terms of this description 

have for tettikiy y^ears been dealt with and treated as freehold; 
and thmr existence constitutes a source of danger to titles 
which it 'may often be iinpossible to guard against by any 
amount of professional vigilance. 

Upon the sale of tithes held as a lay property, or of any On ial« «l 
other property held (as such tithes geneially (hl) are) under a 
grant from the Crown, the abstract should set foHh the crown^t?* 
original grants and then, oiuitting intermediate instruments, showoilgtnal 
take up the history so as to sliow’ a good sixty (oi* now forty) 
yeanf title (n) : so, where tlie tithes are consi^lered to have 
been merged by the tithe-owner under tlie late Acts, and 
the estate is sold as tithe-free, the eaily title to the tithes 
jaust be similarly deducesi (o ) ; except in cases where the 
ineiger purports to have been etfecte<l by an instrument 
made with the consent of the Commissionci-s before the 
|)assiiig of the 9 & 10 Viet. c. 7b (/O- 


If the purchaser have agreed not to call for the legal Buies not 
estate, this will not shorten the period o\er 'which a title 
must bo shown to the ecputahle estate ; and it must also be 
shown that no adverse use can be made of the legal estate. 


(4.) As to the 2^^cparatiot7f contents, and delivery of the Section 4. 

abstract, Aetofiro- 

peration, oon- 

The abstract must always commence with a document, of 
at least the i:e<juisite age, if the \en<lor have one (q): but abstract 
neither can a purchaser require, nor would the vendor’s 


(m) Titbes my hs Jbeld m lay pro- 
p«^ by 4|it Iw 
of land tax. ^ 

(a) PUiktrinff V* Xftvf SIMome, 1 
Cmwt ft Dix. Abr* <1 SS4 1 1 Jam. 
Ooaw by ft Bug, UT* It ia 
oonoaiired that aeot 1 of tba ST ft 38 
Ylct 0. 78, which in tenua ap^ 


only to a contract fur sale of land can- 
not apply to a contract for the salo of 
incorporeal hereditaments like tithes ; 
but see IS ft 14 Viot c. 21, sect 4. 

(o) mo, 

(p) See Ifafter r. BenHej/t 8 Ha, 
828,832. 

iSt) SSng. IS8,10Sie(ftt 
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TBC AB8TBACT. 


Host if Mh 
iimie»iiillli4 


old detdinot 

itisctod: 

butimuit be 
prodoeedlf 
m vendoi^ft 


fiolieiter be lusdfied in Ibmiehing an abefaraoi^of deeds prior 
In date to that which would constitute a good root of title (r). 
Where the root of the title, as ahatracted^ is insuj%i6nt, 
ee (as, €Jj., in the case of a general devise without proof of 
the testator’s seisin), the purchaser ntay require an inspection 
of the earliiT deeds in the vendor’s possesdon; hut 
whether lie is entitled to this, as a gineml rule, when a good 
sixty — or now f<»rty — yeaiV title has l)een deduced, is con- 
sidered iloiihtfid (s). The Kdter opinion, however, scciuh to 
be, that invsjx^ctively of any question as to exjKjnse, and 
supposing the roiiuisition i^ not presiludcd by the contract, a 
vendor is bound to show, so far as he can, his entire title, 
however ancient it may he 


Mnit eom* 
meiMse with 
what deterip- 
tion of do€U> 
meat m « root 
of title. 


As a general rule, the first abstmoUsl documents should 
pnq>ort to deal ^^ith the entire legal and tvpiitable estates in 
the projK'rty ; or 'should at h^ast afford pi'imd facie evidence 
that the title t<» such legal and equitable estates was, at the 
date of such documents, consistent with the title as sul>»c- 
quently deduce<l : they should not 1 h‘ dependent for their 
validity ii[Km any jirexiuiis instrument; and should contain 
nothing raising a fair <louht whether the parties claiming 
the interests there puiq»oiteil to lie dealt with, wciu in fact 
entitled to deal with them. 


Koiwith will 
oontainiog 
general 
ddfiaa. 


« 

Thus, a <'cncral <lc\ in a will r)f real estate is an insufli- 
ciciit root of title, there being nothing to show that the pro- 
pert y in <juesti(»n wa>. inbuuleil to, or could, have passed hy 
it: the conveyance to the testator .should be abstiacted ; or, 
if there arc no earlier dec<ls, evidence should bo famished of 
his seisin at tlie date of his w'ill ; and even a spediic devise 
is not an eligible root of title ((). 


WbMbtr piOt it is conceived, a mortgage for a term of yeat^ or 

rt !u S* *o ra * improper commcncemoni of an abateact of title 

leSM. ‘ 


(r) 1 Jaiai. Conr. bjr S. 68 ; bnt 180 ; Bug. 407. ‘ 

|i!nwjv.AaieUf|p,Ii.tL9<^B.218{ (<) 8 m /WtV. Zmgfwfe, i Ouw. 

.170. 
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to tho fee aimple^ wliere the vendor hae eariier documents ; 
ualeHs, perhaps, in eases where, independently of the mere 
fact of the ^demise (which might be attributed to a power, or 
to a mere chattel interest in the grantor), the instrument 
contains matter which furnishes a fair presumption that he 
was the absolute owner in fee. A vcn<lor, however, in 2 >os- 
session of earlier documents, couM not be a<lvi.sed (except 
under veiy special circumstances) to commenc<j his abstract 
with a lease; as it would almost inevitably lead to exj)cnsive 
discussions with the piuchaser. And where a loa^e relied 
on, it is necessary, unless it exjured Kdbre the time of living 
memory, to show that the lessee ha<.l actual 2)ossession of the 
estate (u). 

So, also, an instrument reli<*d upon as an exercise (^f a 
]>owor should be pixwded by tlie instrument creating the 
power; aiid^the admittance to copyholds sliould 1 h‘ j)receded 
by tlie surrender; and a recovery deed oi* a disentailing 
asstirance, if it disclose an entail, by tlie deed creating the 
entail (x). 

“ If, however, such deed is lost, and i>ossession has gr>nc 
along with the estates created by tlie recovery for a con- 
sithjrable length of time, and the j^resuinption is in tavour of 
the recovoiy having l>et«i duly sutfered, ” tlie loss of the deed, 
and want of evidence of its contents, arc no objection to the 
title (y) ; and the same principle Avoiild probably aj^ply in 
the case of the absence of a deed creating a jiower (:) ; or in 
tlie case of the loss of an ancient lease, on a sale of long 
leaseholds (a). 

So, if the first abstracted document contain recitals or 
otlier matter throwing a reasonable doubt upon the title as 
respects the contents or constiiiction of the earlier documents 

{u) dafi^ion y. 5 T, B, (s) See NouaiUe yMrtmwood, Turn. 

412 ; Blurt Comp^ pi 42A & R. 26. 

(dr) 1 Jem. Cody. S. 67. (u) But eee Frend y. Ii. B. 

(y) CoHumaher v. Stwdlt Sog. 666. 6 Q. B. 213, H fwm ; tuj>rd p. 2»4, 
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inotiiiisiv nuy iii6 vendbr, «ol» ttuljr to (todtice 

<Wi) Also to sbeiriwt^ so much of toe i»ior |Hl» to fihi^ he 
imfficieiit to remove such doubt ; hut, in toe eheedto of such 
reasonable doubt, the mere fact of eaiiior doeoutota being 
recited would not entitle the purchaser to aH abstract of 
them, cveu where he may rc<{uire their productom if in too 
vendor’s possession or power (/#) : and it is Snffictottt to pro- 
duce (w'ithout abst meting) an instniment which bt mquhod 
simply ‘‘to establish a fact or negative an mf^rence’* (e). 


It is not that the origin of the title ahonld bo 

sliown either by deed or will ; in the absence of documents 
it may l>e sutlititnt to inotlucc e^idencc of such long uniiitt'r- 
rupted possessidii, enjtyiiient aud dealing with thepre^rty, 
as to atiui'd a reosunalile pi< sviinption that there is an abso- 
lute title in fee simjile (</ But the piouf of title by evidence 
of possevsion is not adiiuHsilile in cases trhere'^'ldoctunents 
fonuing pait of the modem title are lost or destroyed : in 
such cases the \endor must piu\e their contents and execu- 
tion ((' , foi which inn-jwiso, when the land is in a raster 
coxmty, a legisteied laeiiiorial is good secondary evidence (/). 


As a geneial luh*, the rwitals in any document which is 
sbsUact<'d as a loot of title, should so far as it may in any 
way affect the < state coinpi is«‘d in the contract, be set out 
folly; even though the inn chaser may bo preduded from 
fomtJing any rcspiisition or objection thereon. 


The title, w'heic\( r taken up, should be thence Cdntinucd 
dther in cliioiiological or some other r<^lar order. Where 
separate parts of the estate arc held under sepacato titles, 
such toles should, of course, be traced septoittd^'tto Jon|r 
tb^ remain distinct : every subsequenf dtttonMilD^ ^dealing 


feta 

8Sk /vjuii 


Pnmtr i. M oU^ 6 Madd. 
CoSv. ligr 4 e> and 64 ; 






(<) Btfud v/jUto * Bn** li 
Si«.4M. 
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wiUi tiltil (16^^ expuied leue^md mritli tlie CWynt 

tUte^f ictfonsed to (g),) lAiould be abeiraetod ; fw „ , ,****'^ . 
inatooee* %,ioW%age and a reconveyance are not to be atiip- 
preaaed wider tbe notion that the title has been thereby 
brou^t hwik to its original state (h ) ; such may, or may not, 
have been the case ; and is a point to be determined by the 
advisers of the purchaser, not of the vendor. All documents Bdemanti 
forming part of the title should lx? abstracted in chief ; the 
intro<luction of them merely ns recitals in other abstracted ***^ 
instruments, (which is not uncoinmon, t‘->iK‘cia11y in the case 
of wills,) is, it is apprehendtsl, clearly impi'opei . were it not 
HO, a copy of the conveyance to the ^en<lor might, in many 
cases, tak$ the place of an abstract ; besitles which, tlie omis- 
sion to abstract a docuincnt in chief may proeecMl fnim a 
(V**yre to avoir! noticinjf matt' is of a sTl'^ 2 )ici(>as chai'actcr 
occurring in such document, hut wliich are not noticed in 
the recitahe It is convoni(*nt to intioduee, in tlieir proper Sutements of 
places, direct statements of death‘^, marriages, and other 
matters of pedigree; an<l not, as is fieqmaitly done, to trust ^ 
to the recitals in the abstiucted documents : and in cases of 
complicated descents, &c , a regular i>edigree should accom- 
pany the abstract. 

DocunWnts affecting morel} eipiitable interest give ri^e to ^ 

considerations of greater diiticulty. I.<<u’d St. Leunaids states evideDdug 
generally, that the solicitor ‘^sllould abstmet eveiy document 
upon which the title depends, or upon which any difficulty 
has arisen ; wherever he begins the iwt of the title, he ought jnstifialge. 
to abstract eveiy subsetpient deed’’ (/) this, however, it is 
conceived, must be understood to mean every document upon 
which the.jpuivAciser’s title will necessarily depend. If, for 
instance^ the vendor be possessed of a document declaring 
that a prior owner who purchased, apparently on his own 
account, wae in fact a trustee, or, that a mortgage-debt was 
trust-money, the title of the vendor who has notice of the 

(p) iSfifprd, p. Y. (}reaio^ L. E. 10 Ob, Ap, 

(A) Aitotlfeding«riiidiiapn^«fy (0 Sug. 407, 

of (upi^iDg a xnoiigagSk M ifeftfAi 
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tniit ixuty depend upon various instrumt^nte whieh would bo 
elk^thcr immaterial to a purcbaaer destitute of eueb notice ; 
and it would, it is conceived, Ikj unusual, and iinpix>i>er, for 
the solicitor to allow notice of such a trust to appear upon 
his abstract. Tliis, however, it must Ik? a<knitted, is, ptv 
tanto, a deimrture from the general principle, that it is for 
the purchasers solicitor, and not the vendors, to jutlge of 
the maiiTialitv of the muniments of title: but it is sanctioned 
by convenience and imivei'sal jmictice. Other cases may 
perhaps occur in which a document may be, without material 
risk, suppiVHsed ; as, for instance, wliere a good title is shown 
to the legal estate, and a eliarge, wliich clearly operatcsi 
merely in Jvptity, lias lK.‘eu ])aid off and no trace of i]^ppeam 
upon the subsecjnent title. The ditienmce Klween the sup- 
pression of sueli an iiwtnimimt and a legal morigagc is 
evident : the etiuitahle chaige has no ojH‘ration as against 
a suKHtHjiient purchas<‘r for valuable consideration taking the 
* legal estate uitliout notice: and hi.s title, therefore, is not 
dependent on the sufhcitwy of the release; nor does there 
seem to l>e any gofnl reason for making a distinction between 
an e<[uitable charge by deed, and a men? memorandum 
accompanying an old eijuitable mortgage by de}x>sit, which, 
except iii>on spe cial gi'ounds, i.s never al>stracted. But, in 
the caw* rif a legal mortgage, the purchasers title'^at Law 
will depend (theoretically if not practically) upon the legal 
validity of the d«*e(l of roeonvtyance, wdietber its existence 
l;e ^ nown to liim (»r not. Still, even in the case of the 
e<iuitable charge', it wi-ms at least probable that a solicitor 
who supj>re.ss(s it, under the idea that it is unimportant to 
tlie title, does so at a risk (/ ) ; and it is submitted, that such 
a course should rarely, or never, be taken, in respect of an 
instrument wliich is framed that it could by poesibill^ 
afibet tlie legal estate ; as, for instance, a mortgage onviXk 
equity of redemption, drawn as a conveyenee with a proviso 
for redemption ; and which although merely a charge in 
ISqnity if liret mortgage be valid in LaW| would yet pass 



TilQ ABSTfUJUX. 

the legiU etipiKMing it not to have been effeetually 

transferred by the prior inatroment 

But in a late case (Z)» it was Jield that a vendor was not 
justified in suppressing a letter creating an equitable charge, 
wliich was intended to 1x5 paid oft' ; and, also, that he would 
not have been justified in so doing, even if the charge had 
l>een actually satisfied : and the Ctuirt, in commenting on the 
above passage in the tt*xt (as appe aring in tlu* 3rd edition), 
olMorvcd that it “inustprobalJy mean tliat where an equi- 
table charge has been <liseharged, it may In* a<l\ i>abh‘ not to 
put it on the face of the abstiaet, but that Ik* (the V-C’) 
ha<l no doubt that sueh eliarg<*s oujflit in some way to be 
coiuinunicated to a puixdiaser ” Tin* intention of the UTiter, 
however, was not to limit tlie rule in tin* way suggested by 
the (/ourt; but to lay it down gi*ni*rally, that wliere an 
informal equitable charge has l><*en satisfied, its past existence 
may, except ujuler special and exceptional circumstances, bo 
HlM)gether suppressed by the wndoi s solicitor. The strict 
lule laid down l»y the Viet'-diancfllor, Sir W P Wood, 
in DvaunnoUfl v, Trm^ey, and sanctioned l)y Lord St. 
Leonaixls (//<), may be theon*tieally eoirect but its practical 
inconvenience, os muelj to purchasers as to vendoiN, is so 
givat, that in practice it liad pieviously been all but univer- 
sally iguoml: nor has tlie practice, it is l)*‘lie\ed, been 
materially, if at all, affected b\ that decision Thus, to take 
a common instance, a solicitor, who is conducting a sale of 
Ids client H pmperty, fixsjuently mak(*s Idm an a<lvance in 
anticipation of the sale, and, as a security, takes an informal 
(Hjuitable chaigo upon the j>iopei ty, oi the expecbnl sale- 
pixxseeds, out of which, on completion of the puroliase, the 
debt is satisfied. The existence of such an incumbrance is 
seldom, if ever, disclosed. Its sujipression can in nowise 
prejudice the purchaser : its introdiictiou upon the face of 
the title would be a pmbable source of future difficulty and 
expense. If the rule be really as laid down in DnuHtnond , 

(/) Drummond v. Johns. 

COB, C12. 
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(m) Sug. 411. 



. tBB .4l#WUg>*t 

^ «0ei^'.^‘ lie M tlie 

wiilt vlddi taodem oaeveyatnoiae IbiMre lAviven to 
^^<' )>‘-' the icmtieeeasary disdosme upon A at mere 

*< ' > dqtdties, has lieeiii altogether a mlstidee ^-^thon^^ their 

practice, in this respect, has Iwen sanctioned hy the example 
of the Court of ( 'haiicery itself, in its btm conve^^cing 
transactions ; — ami that eveiy defunct equity, which, during 
the last sixty — or now forty — years, has affected the 
property, whetlier created by writing or merdy by parol, 
(for there is no valid <lislinction between the two modes 
of effecting the same n.‘sult) ought to be abstracted : for of 
course it would Iks meie waste of time to communicate their 
past existence to tlie purchaser, and leave him to require the 
abstract to l>e amemled Upon the whole, with the greatest 
possible respect foi tbf \eiy eminent Judge who decided 
Drum moml \ Ti to < ■/, it is siibmittetl that the rule, as stated 
hy the Miitei, is one wliich is in conformity with long csta- 
. blLshed cons cyanciug usage and as such, and as being also 
based upon considerations of great practical convenience, it 
ought not lightly to l»e annulled or shaken. Of course, if 
the vendor or his solicitor is especially required to state 
whether there are any undisclosed inciunbranccs affecting 
the property, the existence of sudi an equitable charge, if 
subsisting, must lie dismlgcd. It Ls one of the inconveniences 
of such a risjuisition, that it may elifit information, which 
has Ik*cii judiciously withheld. 





If the veiidoi's solicitor, by fraudulently snppresdng a 
document, damnify the purebaser, he is answertiMc for the 
loss, ami by a late .Statute is made criminally rmponsiblc. 
By the 24th section of 22 k 23 Viet c. 8S, a adler or mort- 
gagor, or his solicitor or agent, who conceals mf buiewipsA 
mat^al to the title, or any incumbrance, from tlMjmrdi^r 
^ mori^gagee, or who falsifies any pedigree^ on irhidi die 
mk does or may depend, in order to indttee Uadi ptotshaeer 


or mortgagee to^ accept the title, with intcyt pPf defraud, is 
^tnadegnilfy of miademeanonr, and also HihlolOian aetdon for 
IhidVniaoniit ia OMweivod, 



;iunr^ 
safipraBS 

ameraeqttitaiiodiMge,Vhidbliasbeen satisfied, or which no 
longer affeeto.ihe title. The section plainly contemplates 
that there may. he documents of title n’-liich txa-wA materi^ ; 
what are, and what are not, material in each particular case 
may safety he left to the discretion of the sdlicitor, who, 
with the pepa! consequences, of this Statute in view, is not 
likely to tuake an omi^i^ion which Avill prejudice a purchaser. 

The loss of a deed of a date suljstsjuent to the commence- 
ment of the abstract, is no ohjectien to tlie title, if, under all 
the circunisttmees, the clear piv.sumption he that the instru- 
ment, if produced, would not throw any difficulty about the 
title (u) ; this doctrine, however, must 1 k‘ applied with the 
greatest hesitation to case.s where modern deed.s are lost, and 
no satisfactory evidence exist.s of their contents (o). 

The abstract shouhl notice all drainage aiwl land im- 
provement loans ( 2 ») and other suh-Kisting cliarge.s upon the 
property ; and should also, if the tithe has been commuted, 
state the amount and paaticular-s of the conumitation lent- 
charge. 

Copi«j of wills abstracted, (if of an at all informal cha- 
racter,) and of private Acts of Parliament upon which the 
title depends, should neenmpany the abstract. 


the vendor's orimiiuJly responsiUe.if he 


It ha« been held at Law to l>c sufficient for tlie purpose of 
identification that the abstmet should refer to, without con- 
taining copies of, maps or plans indorsed upon the deeds (q): 
hut this <^n scarcely bo so in enses wlu‘re, as now pften 
happens, a deed contains no substantive description of the 
property, bnt eonvoya it either merely, or as respects its 


(») MinehU vj Atk. 

Conr. $S6, b. See, wd to dooa« 

mentis JI*rouer ▼. 6 lliuld. 

and 01 to the Im of tlw JMe under 
which tho property hi lifild, v. 
Budkif, U R. B* 213i (ia 
ejeotaumt) Ih€ r* Broohi, S 4^ & K 


613 . 

(o) Videi^fr^ 
ip) Vido t«pr4>^S8 ; infrti, Ch. 


soot. 2. 

(tf ) See 
792 ; Hd qimt* 
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by leferenoe to JLooording to preiie&t pt«c- 

tioe. a |Jaii is generally employed, if not to define, at any 
rate to eluculate the description of the paroels : a tracing of 
it, if^hen not sent with tho aletract, is usually ftamiBhe<l 
upon the purchaser’s ixsjuest ; and may, it is conceived, in 
most cases l>e insisted on (r). 

A statement of the evidence which tho vendor is able to 
produce in support of tho title may conveniently accompany 
the alistinct; this, hmvever, is not ofUm attended to. When 
matters of imjsirtanc*- an* to l>e provt*d by statutory declara- 
tion, it is desirable, with a >i»*\v t«) expi*diting bu8int*ss, that 
copies of the propos'd <b>claratioiLs should accompany the 
alwtract. 

• 

not unfntjiu'iitly oociir of complicated tiilcH^ in 
which the s<»lioitor who the abstract will 1x5 justified 

in layiiif^ it In^fore counsel on Ixdialf of lus own client ; this 
remark applit's pailicularly to heavy mortgage tmnsactions, 
in which cousi<h*nihle exp^nst* to the mortgagor may fre- 
(juently Ik* ?>av<‘d hy tlu* deliveiy in the first instance of a 
p<‘ifect and well-v<*rified al>stntct. 

It not unfre<|Uontly occurs that a heavy abstract is pre- 
faced by a concise analytical tahh* of contents. The practice 
is a most commeielahlr <»in‘. • 


An alisti-act maj' he written so illegibly, or uixm paper of 
such an inconvenit‘nt siz<* or snlistance, as to justify the 
purchaser’s solicitor or counsel in declining to recftve it (a). 


Tho non -ch li very of a perfect or sufficient (f) abstract on 
the.. Jay named, fliscliarges the purchaser fipom any conditions 

(r) M to the imporUnoe of % plan tain ten, but ere iMilly paii^ on 
la eeoeeteliilngr tbe perceU, eee v, texetion If ocm|aliiI»g on en evefage 

li. R. 1 K. 4 Ir. Ap. 222 ; eigbt» lolloe per idieet. /e re Walsh 

end rifk kifrh, Ck* e. 4. 12 Beev. 4»^ 

(t) lie Bug. Abvbrecti^ It (t) Vkk p 281 ; ae to what 

appear^ on^ Id etiltiiieie to eon^ ie a perfeet or euAeieiit alnd^^ 
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bi]id% a Eipedfied! tiixie 

after diMi^(%f\ iodi^ at t4^w, relieves him altc^her ftm 

the eositiiet (o^l t S*i Equity, however, the purchaser will he 
bound if eiti^ he neglect to apply for the abstract within a ^^«wa»ct 
reasons^ time before the day fixed for its delivery (y ) ; or 
if, upon its bding subsequently tendered, he receive it with- 
out objection {zyi but the wilful (a) neglect on the part of a 
vendor to prepare the abstract within proper time, when 
pi'essed by the purchaser to do so, will, even in Equity, en- 
title the purchaser to avoid the conti*act so soon as the time 
fixed for completion has elapsed (h) : wher(‘ the purchaser's 
solicitor intends to rely upon the non-<leli veiy of the abstract taken ad- 
upon the day named, or (if no tlay have l>t‘en named) within ® • 

a reasonable time l>efore the da}^ fixed for comjdetion, as a 
ground for refusing to complete the purchase, he should 
decline to receive it ; or, if foru’ardoil to him under cii*cum- 
stanccs which gave no oppoiiunity for its rejection, he 
should at once return it, ami without reading it ((). 

Where it is important to the purchaser to complete, (if at 
all), at or about the time fixed for completion, and the ab- ceoding by 
strait, having been called for, is delivere<l so late as to render 
' it doubtfiil whether this can be accomplished, the most ex- 
pedient course would appear to be, to retuni it unread; 
olferiug, however, to reteivc it again, without prejudice to 
, the purchaser’s right to annul the contract, if, on investi- 
gating the title, it should bo found impossible to complete 
at (or wifhin some short specified period after) the time 
originally ^fixed for completion. 

Upon a sale of an estate with a title registered under the ^i**?*^^ 


(«) v. HyL a c. 

211 ; «nd see Mkrti v, 8 30^ 
a M. G. 201 ; sad ««e Sker^in t. 
Iikttk$p$are, 5 Ba G. H. a G. 817 ; 
ITfp^Um V. likisokotlt L. H 0 Oh. 
Ap. 486 . 

{») Sag. 260 ; Bmiy t. 2 

Ei^. 640, 

(y) OueMVn ffais/biy, 5 *Ve 8 , 818 , 
TOti I. 


828 ; Jones v. Ptict, 3 Anirt. 924. 

(4 Sag. 261 ; Smith v. Bumam^ 
2 Anst 527. 

(a) See BaherU v. Berry, 8 Do 
G. M. & 284 ; TiRey v. TkomaSt 

Ifc B» 8 Ch. Ap. 61 * 

(5) Sug. 261 ; Sekm v. Sfaje, 7 
Ves. 265. 

(€) See 7 Yen. 27a 
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Xiad Begistiy Aetk SS & 29 Viet, the ftbetnMiiidMHiid oontnet 
of o(^psB of siu^ entries upon the register ee are dbeeasaiy 
in order to show the subsisting state of the as aj^ieacing, 
for the time being, upon the register, and inrespeotively of 
the antecedent history of tlie title. Sometimes, howerw*, 
the entries relating to tho subsisting title refer to ttie ante- 
cedent entries in such a manner as to incorporate them with 
the later entries ; and in such a case, of course, such ante- 
cedent enti'ics must themselves also be alistractcd. 


(5.) rix to tin' (.rum I nut ion and jtei'mcd of tlu alMract. 

The purchaser’s solicitor may, if he please, compare the 
al>stract with tho doods licfoio invi^tigating tho title, and 
the vendor (assuming that thei-o is a binding contract) must 
pay the costs if tho title pi-ove had {d ) ; but unless the al>- 
stract lie apiMinoitly defective, it is l>etter to defer doing so 
until couiisol's opinion (if taken) is obtained upon it(e). 

A purchaser’s solicitor, it is conceive«I, is jmmd fdeii' 
legally justiliod in incurring the expen.so of counsel’s opinion 
upon the aijstract. In London, perhaps, the niajmity of titles 
(except those of the simplest description) are submitted to 
counsel ; in the countr}-, the practice indinea considerably 
the other way : it appeal's, howevdr, that a solicitor ought 
himself to peruse an alistract Itefore submitting it to counsel ; 
and that lie will l>c allowed a fee for such perusal, and also 
tho stationer’s charge for making a copy of the alwtract (/). 
Titles it is U'lieved arc corestantly accepted, almost without 
investigation, merely upon tlie tiuth of thmr having, on 
some previous occasion, been advised upon and accepted by 
counsel of eminence. It should, however, bo rememliej^ 
that the decisions of the various Courts of Iaw and Eejiuty 
have a retrospective effect upon titles; ao tliai, in ertimating 
the value of a favourable opinion taken a few years pre- 

(4) Sttdgti ▼. Mari rf iUe^A, 1 (/) Pnm v« aerM^ 1 DowL P.C. 

(4 Magt 41 |. 
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vioudy, iBWife be made ^ the pomibiliiy of ibe chap. vm. 

title becan einoe rendered unmarketable, posnbly un- ^****'^’ 

safe, by mme intennediate and unexpected exposition of the 
law (y). It is also important to know whether the counsel g^****”^^ 
who accepted the title did so upon an open contract, or tMe. 
under the restrictive influence of special conditions ; and 
whether any special reasons may have existed, which would 
probably render him astute in endeavouring to take a 
favourable view of the title. It may also lie of some im- 
portance to know whether the investigation was on behalf 
of a purchaser or a mortgagee. For in some respects the 
requirements of counsel arc, or ought to Ik;, more, and in 
others they may properly lie less, strict when advising on 
lichalf of a mortgagee than when advi.sing on behalf of a 
purchaser. For a mortgagee who looks merely to a return 
of his money and cares nothing for the estate or any part of 
it except so far as it is a security for his money, on the one 
hand requires an absolutely safe title to a suflicient amount 
of property to leave him perfectly secure in all events ; and if 
satisfied as to this, he may be compaiatively indifterent to 
defects in title to that whicli he can aflbrd to regard as a 
mere maigin to his security. He might, therefore, on the 
one hand, in the case of a rovsidcntial property, be indifierent 
as to a probable want of title to some particular part of it, 
the loss of which woidd be all-important to a purchaser, as 
destructive to the place as a residence, yet would leave an 
amount of unsightly but productive acreage amply sufficient 
to cover the amount of the mortgage debt. While, on the 
other hand, a mere shade of doubt respecting the soundness 
of the general title, which might very possibly be disr^arded 
by a purdutaer eager to acquire an attractive property, would 
be a suffident reason for a mortgagee at once declining to 
advance hia money. Land adjoining, or in the- immediate 
vicinity of, residential property, and which if in other hands 
might be so used as to depreciate the {oincipal estate, will 

($t) Tbs dadiiia In Bimi/mod v. attains * »Ma»nt»>Hng d«ed of copy* 

Ar^, 80 Bmy. 1, Hid by hold*iqiontbeConrtBolbwitbindz 

tbatinGib&oMT. AMpe^lDa Ci. J. a wlembur moetbo nftw eiecntion, my 
B. 621, MUblisbing the neoeedty (or be' cited fat Oloitntion. 




*1 

hy tlie otni«r ol' ‘«8kll#ilt 4faR«gud 
]Di pwi unoertaint j respecting, d* erea of iKMltive . and 
•odriotiS objections to, the title. Hie aboto totdatln apply 
patticnlarly to questions as to evidence of identity <1^ parcels, 
and as to boundaries, and casementa As iciqpeate mere 
pecuniar}’ chaigcs it is obvious that when an estate isV veiy 
ample value, a question as to the possible existence i^diarges 
of Ibnited amount, and which would be of serioos importance 
to a purchaser, may Ik; altogether disregarded hy a mortgagee, 
who is about to advance his money upon that whitii even 
minus the charge is a {M’rfectly satisfactory seeunty. 


OafgrcSiime- 
mtint dKNud 
ftoocamiaiiy 


The abstract when .submitted to counsel, should, (^ course, 
be accompanied by a copy of the agreement and ctmditions 
of .sale fif any). 


It is suggested that the most convenient plan of perusing 
abstracts (especially for those whos*' experience is limited) is 
as follows ; > iz , immediately upon perusing, and thoroughly 
understanding, an abstracted document, to enter it, by its 
date and parties, in the abstract book, or, which is more 
convenient, on paper so arranged as to be readily collected 
and Ixmnd wh<‘n desired ; with as concise a statement as 
possible of the effect of each abstracted document^ and a 
memorandum of any peculiarity which may appear 'in its 
contents, or of any deficiency in the usual statmnmiiB as to 
execution, registration, indorsement 0 / recetpts, &c. ; and 
then in the margin of the abstract hook or papm: to make 
all those queries and requisitions which would properly be 
made if the instrument in question wore the tenaination 
of the title, except such as the early date of the instru- 
ment or other circumstances may rendet evidftiitiy unne- 
cessaiy: fur instance, an estate tail has been Created,'^ 
the qCery will Ix), “ how has this been biuned a man w- 
quires within a recent period an estate in jllj^’^tiie query 
. will be, “ is any wido^ dowable tiie estnto is ehaaged 
nn aimnity,— the query will be,* is tinis-n snbsistiiig 
dee^ or descent is stated^r'^hp npnginal nqte 
be, evidenoe n^deoid is not negis- 




^ ^ ji^psteire^, at the ^ vm 

vundoiia in al) prohabOity, (m advaiiciiig forthibr 

in the afmtir^et^. xnoet of the queries will be sarisfoctorily 
answered, and many of the requisitions will be found to be 
\uineoe(|niy i and, whenever this is the case, the pen may be 
pcissed*!Jghtily through the marginal ndte, not so as to render 
it illegible, but merely to show that it is unimportant, and 
tite number of the subsequent page which supplies the 
information may be added by way of reference. By adopt- 
ing this course, or some modiheation of it, an interruption in 
the perusal of the abstract Is rendered comparatively unim- 
portant ; a very short reference to the analysis is sufficient 
to shojv how matters stood at the time of the interruption ; 
and when the perusal is finished, such of the marginal notes 
as have not been crossed out will furnish safe materials for 
the opinion. 


The acceptance of a title is no waiver of objections which ,^2'*^**”*b** 
arc not disclosed by the abstract (li ) ; nor is a client bound by —to wh*t ii 
his codnsers acceptance of a defective title, even although “**“'*■• 
the defect appear upon the a1:>stract (i): if, however, counsel 
waive a requisition, and the purchaser adopt his opinion and 
deal witbf the vendor on that view, he cannot afterwards re- 
pudiate it {k). 


If a solicitor be concerned for both parties, although of Drfe<^iii 
course bound to see that the purchaser does not buy with a not u 
defective title, or buy that which is in fact his otvTi, he is not 
at liberty to disclose defects in the vendor’s title of which to t«ke »d- 

^ t v»ntsg6 

the pufchascr might himself take advantage : and af soheitor thereof. 

flut ing in contravention of the rule has been held liable in 

an acti^for damages (Q. 


(A) ObMa % Barr, S Her. 67 ; Att.- miBdeecripUon dieooTered aliunde. 
Qtn. V. aHeeAt I Y* & C. 670 j Ward (0 See Dntrdl v. Lord Bolton, 18 
y. l)ra(ktnf^i ffia. 8S } 8 J«r. 808 ; Vos. 606 ; Stemui v. Alliton, 1 Met. 

MeOuUMkr. K. * J- *86; 88 ; MeOuUock v. Grtgory, 1 K. ft J. 

•ad BW Bom V« BtontU, *1 Bmv. 202. 

681 ; TurfuM o,^BMot, 17 L. JT. (6) Akxandtrr, CVosiy, IJ. ft 
Oh. 880, vhsrv hasl 666. 

takes powsitott, imp * WM slloved {!) TojM v. EdoMov, 8 Bln®, 
to ttMind oa the froiinl «< tfoAm K.O. 236. 
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whAtevidenoo 
number*- 
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A« to proof 
of prirttie 
Acta. 


Of Awards 
nndar In- 
closnxe Acts, 


Of oopybcdd 





(C). Aa to the verification the abelraet. 

Assuming that an apparently good title is deduced by the 
abstract, the next matter for coasideration is, tbe ,evidonco 
which a purcliaser may re<|uire in support of it ; and this 
subject naturally tlivides itself into two heads ; ri|, iirst, 
what evidence may be required of tlio cxistonoo and genuine- 
ness of abstracted documents ; and, secondly, what evidence 
may be require*! of other matters of fact. 

A private Act of Pariiain«*nt directetl to be noticed as a 
public one, is sufHcientlj' proved by the printed copy, if 
printetl by the Qius-n’s printer (m) ; and it is by an Act of 
the j)resent reign rendere*! unneces-sary to prove that the 
copy purporting to l)e, was in fact, so printed (n) ; nor was 
such proof previou'^ly necessary as respects Acts which con- 
tained the usual clause making printoil copies evidence : in 
default of sucli evidence, an Act shoidd be proved by a coi>y 
exauuned with the origuial (o). 


An award »mder an Inclosure Act i.s proved by a copy, or 
extract, signed by the projK-r otticer of the Court, if the enrol- 
ment have l*een made in one of the Courts at Westminster ; 
or by the Clerk of the I’cace for tlvj County, or his deputy, 
if the enrolment have been made with the dork of the 
Peace (/>). 


Copyhold assuiana-s are provwl by the copies gf Court 
Boll signed by the steward ; and it appears that, in strictness, 
evidence may be required of the steward’s liandi^priting (?). 

except, perhaps, where he is dead (r), and the document jia 

/ 

(m) Btmmnnt r. 10 Bing. SS8. ^ * 

404. (l») Sm 41 OsalHa 100,a85} 

{•) 8ft»^«t.G.113,,.8. 84 4 WDL IT. a 87, a 2. 

(«) 1 Jami, C«wv. by & 169 ; as («) Botiv. m Bd. p. 881. 

to pact ol oU fitivato Act, wUcb (r) Aat ClMli my, for tUi |nr. 
ImbmearittodliMW ibeFarUuMDt poM^ W pnmmd after 80 ywra, 

J>Mr.MieM,i6Jw.e79,Q.B. 
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above Uiiiiy yeazs <dd at^^ypoiaea from tiie proper custody (s)': 
such a requintion. howeveir, when even mod^ copies come 
from, the proper custody, is not usual, in practice, >unleB3 
there are special grounds for suspicion. Copies authenticated 
by the steward arc evidence, although they are not, the 
copies originally delivered to the tenant (t) ; and so also are 
mere examined copies («.). The purchaser may, it is con- 
ceived, in the absence of special agreement, generally compel 
the vendor (at his own expense) to verify his abstract by the 
production of authenticated or examined copies, in cases 
whore the originals are lost, even although the steward will 
allow the purchaser to inspect the Court Rolls; probably, 
however, the rule might Ikj different when, as may often 
happen, the vendor’s solicitor, by being him.self the steward, 
or otherwise, is enabled to pro<lucc the original Rolls at the 
proper place for verification of the absti-act, and can satis- 
factorily account for the ab.scncc of the original copies, so as 
to avoid Miy difficulty which may Ixj mised by the doctrine 
of WhUbread v. Jonlan {>:). If the vendor be thus obliged 
to procure fresh copies for the i)iuposc of verification, they 
will (unless he sell to another person an estate of greater 
value held under the same title, or himself retain property 
held under the same title) belong to the purchaser (x). If a 
surrender have been by attorney, the power of attorney 
must be produced, and, evidence must be given of the prin- 
cipal having been alive at the time of its being acted on {y) : 
and where the power w'as not given for valuable considera- 
tion (a), inquiry should Ik) made whether it was revoked 
prior to its apparent exercise : the statement of a power of 
attorney <m the Court Rolls is secondary evidence of the 
original, if the latter cannot be found (u). 

(«) Sedv. on Cop. Sth Eda 861 ; (x) 8ng. 476. 

Wjfnne v. TynikUt, 1 B. & Aid. 376. (y) See cnees rated 5 C. B. 017, n. ; 

(<) Srme v. JBavier, 14 Sitn. 860 ; Sug. 417. 
and MS now 14 a 16 Viot 0 . 09,1. 14. (z) WMdi would render it iire- 

(») See Dot v. 12 M. A vocnble, see MboU v. Strvtte», 8 J. A 

W. 844 1 aiid*ewntnod oo|ttw, not L. 608, 613 j Smart ▼. Sandan, 6 C. 
dgnedby tho ttnmid»dotM>tNiioire B.917. 

•taapi.: S, Q, (a) i)o4 d. Omutll r. Oaptrioa, 0 

(*) 1 y. A 0. 808. CMr.AP.n8. 


caiap.vni. 

Sect & 



{''"‘'’4^ <ih0,'|En^|il^^ of tlw 
wi^^itttjld, if not loot or de^yoi^) ; ’witness, 

oroonof the attesting witnesses, ^ aii’ve^ nuiigr,p«i^ps, in 
Stdetaiess be required at Law to prove tbo due exseation (o) ; 
^ unless the deed be thirty years old and oomss from the 
proper custody (il ) ; but this, where a modem deed oomes 
from such custody (r), is never urged in pracUoeexMpt upon 
speml grounds (/) ; and such a requirition, unless made upon 
sped^ and suflicient grounds, would prdbably bo dis- 
countenanced by a Cotirt of Efjuity, And now by the 
Common Law Prooe<.lut-e Act, IHol (y), it b not necessary to 
prove by the attesting witnc&s, any instrument to Uie 
validity of which attestation is not requisite; such 
iustruinent may be proved by admission or otherwbe, as if 
there had been no attesting witness thereto. When a deed 
has been executed by attorney, the same requisitions and 
inquir)' shoul<l be made as in the case of a surrender by 
attorney (/<). Wliere the loss or destruction of a deed can be 
proved (/), secondary evidence may be given of its opnteuts ; 
but proof must also be given of its due execution and 
deliverj' (k ) : an atte.sted copy, however, taken and kept for 
110 years in a public office, of a deed which could not be 
found, w'as a<luiitted by Lord Hardwicke aS sufficient 
evidence of the oiiginal ; an<l bo intimated that, under the 
sfbeial circumstances, a plain copy^ would have been ad- 


(&) Suprd^ p. 142 An to mutilation 
of ilc«dii^ anti in ibe stampH, 

&«.» tide irt/rd. 

{t) Lojfthoarjf v. Bryant, 1 Bing, 
N. C. 421. 

(<0 2 FbiL on £v. 203 ; Man v. 
^ttkkeUi, 7 Beav. 93 ; Iht t. Jfkkad, 
UJiir.« 79 ,Q. B. 

(«) Lc, a place where it majr 
tMioiiilkiy be ex{iected to be foundi 
iltliaagh not the matt jfnvper place 
K of ; Orms^Umi v, Blakt^ 12 

M. 4 W. 205 ; Hht r, PhUUpt^ 8 i)sr 


sufficient, in Ibe abicnoe of epeoial 
circumstaneeii, on the Mle of frediioldd, 
to pro\e the due exeent&on of the oon- 
veyanott of tbe loo to i||p vfmdor : 
V. A P, 489 ; aee flileiMKm v. MUmt 
1 Bep. 184; iVtiil t* Tprmr^ ML 
217 1 but MO elm CNiiff Pertf, 1 
Oos^ 808. 

to) lTAi6Vktc.m,M.26.j^ 
(A) Aynm. , ' ^ 

(q As toiihm avUiwS iMs b 
wOaiA fi. a <4 


18* 

l^ann. Oiiaf.«yr&17». Loid 

i^yiMaiMdi MmmkOM am It a 


a fs s* t*' ask i bsm. 1 i 

a C. M7} 

^ 7 ic. ff. a 

v‘ 



sis 

A ^ 

mmible (i):* fmBfSb mm, the Houae of 

Lords adoi^tted: *i «li atteetod copy of a settlement 

dated in l<l| 0 fl(^|Nt!odtU!^ the proper custody, and accord- 

ing to nrhick poeeession of the estates had gone for many 
years (m). JBmnined copies of tho enrolment of deeds re- 
quired by Iiaw to be enrolled, arc, it appears, suflSicient evi- 
dence of tho originals; but, where the enrolment is not 
oompuboryia is evidence only as against the parties on 

whose acknowledgment enrolment was made, and their repre- 
sentatives (n): and the non-pro<luctiou of the origiinil should 
be accounted for* The recital of a deed is evidence of its EedtoUof— 
oxktenoe as against all jjartias executuig the deed containing 
the recitalf and those claiming under them, but is no evidence 
of ite contents or effect Ix^yoinl what its name an*l nature 
nccCHsarily imply, unless proof be given of its loss or destruc- 
tion (o) : an examinerl copy of tho memorial of a deed regis- 
tered in a Register County is secondary evidence of tho deed 
as against the parties theivto, and all i>ei*.^uns claiming under « 
tliem (p) ; but probably not as against strangers (q). 

The enrolment or an examined copy of the enrolment of 
any deed, executed under the provisions of the Acts relating 
to the Duchy of Cornwall, is sufficient proof of the contents 
and due execution of the original ; although its non-prtKiuc- 
tion be not accounted {or (r) : so, too, tho office copy of In 
enrolled bargain and sale is sufHcient (s). 


In a awe in Ireland, by a settlement executed in 1745, 
estates were limited in strict settlement, with a i)ower of 
rcvoca&on reserved to tlie settlor; tliis power was stated 


lit 


(l) Mrnrm S Atk. 5il. 

(m) FUzmUer 10 CL A F. 

052* 

{%) ^ Jana* Cony, 8. 170. 
fo) BittiCoukOii pL i*t% d 109.; nee 
GUm T* AVMi 7 AA A B* 788 ; 

V* UMbdii e Mug; K. C* 
788, 

(p) 

kOr. m, Ihet, CM* 


P. 448 ; sec ffobhou$c^v, UamUjkm, 
1 Sell, k L. 207* 

( 7 ) the V. Cliffonl, ubi snprk : 
AUtn V, Allen, 1 Con. k L. 427, 457 ; 
but see Ooliin$ v. Mattie, 8 Car, k P* 
502* Aa to tnemoriulfl of Msignmente 
of Irifih judgniMito, oeo FitapmM v* 
FUsfftirM, 8 O. & 592. ^ 

<r) 7A8V^a05,a84. 

(4) 10 Aiwei a 18, «* A 
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OlgkIWDCfc ik>liiwbm«x«rionied lijr A «iQ4i«|<edlnl741, bi^ 

aettlwr the origiiudi 0(0* any aopy ocmld be pgrodneed ; the 
estates were ro-scitled in 1703 by & deed which recited the 
jx)wer of revocation and exercise of the power by the will, 
and’poBsession had ever since g(me under tliis deed ; under 
these circumstances, Lord St. Lconanb hold the reeital to be 
suiheient evidoiice of tlie contents and exeeotii(m of Uio 
wUI (0- 

Tlie same estates were limited in strict settlement in 1788 ; 
in Februaiy, lM4,tbe U>nnnt fur life and first tenant in tail 
entere«l into articles of B>;nM‘mcnt to l>ar tl»o entail and re- 
settle tlie estate-* to certain Hj)ecifiod uses, witli a power of 
revocation: neitluu- the orij^inal nor any copy of tho articles 
couKl lx* piwluced. althun^ii search luid lH*en made for them ; 
they were, hoM'ever, recited in the del'd making the tenant to 
the pnix'ipt', which was dated March, 1814: in 181,>, upon 
tho marriage of the tenant in tail, the power of revocation 
was* exercised, and the c-staks were re-settled, and had since 
been enjoyed accoulingly: Lonl St Leonards, after remai'k- 
ing tliat the articles apjH'aivd to have been voluntary, and 
that the settlement was fur consideration, held, tliat, luider 
the special ciicumstances of the case, the ri^tal wa» sufficient 
evidence of the contents of tho articles (m). 

Possibly, in tltc alwve case, the decision might have lx*cn 
different, if, instead of iiu-ir articles of agreement, Uie uiixs- 
ing instrument had Ix-eti one which affected the legal estate. 



IbaMMd 



Tho i-ecital or mention of a l(ja«e for a yetf many convey* 
ance executed iK'fore tlic 15th May, 1841, ia sufficient (widenee 
of the execution of such lease ; without proof of its loss (x) : 
and In any renewed ecclesiastical lease grcnted sinoe the Slst 
dune, 1830, (unless in pursuance of a covenant or agreement 


(n Muimdfr r, Vro^bg, I 3. kti. 6M. 

a(9t MM e Madd. (m) 4l(fiinbia41,al SwMto 

aa ■ lMiba444M>lla9/10«o.a»aa. 

^ 3.kh. 
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entered into beliun the let of Maxdi; 1836,) the recited of ci»p. vm. 
the old ieaee, and of tiie deaths, dsc. of the oesHm que vie, is : ^ 
conclusive evidence thereof (^). 

Where the title d^nds upon a deed acknowledged by a Ad»ndedged 
married woman, under the 3 & 4 Will IV. c. 74, evidenoe 
should be givm of the certificate of acknowledgment having 
been duly filed (z). 

A fine should be proved by the chirogiaph, or an cxem- Fines, 
plification under the seal (a) of tlie (Jourt, or a copy e.x- 
aniine<l with the original roll, and proved by the oath of the 
examiner (ft) : mere office extracts, although often relied on, 
and generally received by conv<‘yancers, arc not evi<lc‘ncc (c). 


A recovery is proved hy an exemplification or an ex- SacoTeries. 
ainimsl copy (</). 


A seale'd certificate hy the proper officer of the cnroliucnt Proof under 

statutes. 

of a disentailing assuranct', or any otlier deed or document 
enrolled in Chancery, is .sufficient pruM fudc evidence that 
the same was duly enrolle<l at the time mentioned in the 
certificate ; and copies of all enrolments, if stamped with the 
.seal of the Chancery Enrolment Office, are evidence to the 
same extent and in the* same manner as the original enrol- 
ments (c). 

So, certified copies of, or extracts from, deeds, documents, CerUfiod 
maps, &c., deposited in tlie Office of Land llcvenuc, Hecords, 
and Enrolments, are admissible in evciy ca.se in which the 
original would have been admitted as evidence (/). 

(jr) 6 WSL IT. 0 . 30, as. 2 & B. Craven, 2 Moo. & S. 140. 

(s) 7oQy V. Hwieorie, 7 Bzoh. 820. (6) Burt. Ooinp. pL 487 ; Dot v. 

As to the mode ftndpnwdoe of taking Bate, 7 M. & W. 102. 
•c)uiowledgiiMDt,VMlewtfW,Ch.Xin. (e) BuUer’e N. P. 227. 

1 , 1 , . . (d) Burt Oomp. pL 400. 

(«) The loas et the eeel ii imam- (e) 12 & 18 Viot c. 100, as. 18, 10. 

InW, if tiiedoeunMBteeUMfiram tbe (/) 1$ A 10 o. 6% a. & 
proper onetody ; Jf«|w tf Satrftg v« * 





Ilf 


, ,Whm% m Iwon twenty 

yettra OEr upwards under a title which depend upon re> 
ccvtaiy whidi has not been enrolled, the deed making 
^’tike-tmant to the pnecipc, and leading the neee of tiic re* 
covoiy, is sufficient evidence thereof, as in fiivour of Uie pur- 
chaser, and all i>artitts claiming under him (g). 



Uator VIbm The 3 & 4 Will. IV". c. 74, a 13, provides for the ebange of 
ydB awiwfai custyjy of tjjo Reconls of Fines and Becoveiies levied and 
suffered at Westmiastcr, LancasU>r, and Ihurham ; and iiudccs 
extracts and copies, supplied after sudi change of custwly, 
as available in evidence as they would have been if supplied 
in the usual way liefure the passing of the Act; and by the 
a Yict. c. 32, provision is made fur the enrollnent, in the 
office of the Registrar of the (’ourt of Common Fleas at 
Westminster, of the pnict'edings iil Fines and Recoveries 
levied and sutfeml in the Courts of Great Session in Wales, 
and the Court of Givat Session in Clieshirc, and for remctly- 
ing in certain cas*.‘s defects in the original Records (/<), and 
for supplying e\ idenw of the fines having been levied with 
proclamations; and os regards prodamatieos, the 11 k 12 
Viet. c. 70, contains a similar provision as to fineti at West- 
minster. 


PiMtof snmt grant fiom the Crown is rcgulai-ly proved by fUDi exem- 
bw Clown, pliticatiuu, or ceitilied copy , but if the original be lost, and 
the vendor’s solicitor ascertain and inform the purchaser 
here tlie grant is enroll) d, the latter cannot, it appears, 
require a copy, but must examine the enrolment at his own 
expense (0- 


OltSwMil- Proceedings in the Courts of Law and are regU- 

larly proved by exemplifications under ihiQ smIs of the 
VtplHf, Courts, or authenticated by the s%Datiune cf, the Ju^ (in 
eases where the Court has no seal) (k); ^ the 

S 14(}M.U.c.i0,i,4 Ahmw 4 Owy. M* 

8m JDwv./44H^ie 1C. AW. As to jfMln 
Mt 1Mf(4«ftot4A’iFVlM,at^a7; to 

Id M IMt ICL 


}■ 



V 

smI or 
c. 118(/).^ 

Prooeedii^ in Bankruptcy and Insolvency are proved by 
co{Mes certifiM in uanner directed by the several Acts (m) ; 
proof of the seals and signatures is rendered unnecessaiy by 
the 8 & 9 Viet c. 118, and also by the Bankruptcy Acts of 
1849, 1861, and 1809 («). 

The Hat, (or, if the case be under the Acts of 18t9 or 
1861 (o), the petition), adjudication, and certiiicaU* of ap- 
pointment of assignees, if not enrolled, ought to have l)een 
entered on record by the vendor, and at his expense ; Mr. 
Januan ^nsidered tliat this was necessary, although the 
bankrupt was willing to join in the conveyance (/>) ; Lord 
Ht Leonards hold the contrar}’ , and aKo, that such a 
nspiisition could not 1)0 insisted on if it were too late to 
upset the bankruptcy (y) ; and this seems to l>e the sounder 
opinion. 

A certificate iSy the Court as to the appointment of a 
trustee, and as to any change in the trusteeship, is by the 
reci'nt Act made conclusive evidence that the named 

in such certificate is trustee (/•) An<l a minute signed by 
the ngistror, or other* p<'rson presiding at a meeting of 
creditors tmder the Act, of the resolutions and proceedings 


(/) See last note. 

(m) See, aa to InaolTmoy, S3 Geo. 
IIL c. 102. a *4 ; 7 Geo. IV. o. 67, 
a 76 (aee v. Euuib, 1 Oo. & SI 
460 ; Dot ▼. Stoiy, 7 Ad. A £. 009) ; 
1 A S Viot a 110, a 105; 6 A 6 
'net. a 116. a Ut 7A8yiet.a96, 
a 87f 24 A 26 Vkst, a U4, a 206 : 
•nd aa t% Batilcnvlctr, 0 Goa IV. 
a 16, a 97; 1 A 2WilLIV. a 66, 
a 29 ; 12 A 18 Vlei a 106, m. 232,' 
d tej. : 24 A 26 'Viet, a 184, aa 203, 
at tiq, ; and aea aOW 82 A 88 Vlot. 
a 71, aa 107, 108. 


(n) aSce 12 k 13 Viet c. J06, 8. 236, 
not reisealoil bj the later Act; and 
nee 24 & 25 Vict c. 134, as. 203, 204, 
206, 207 ; 32 k 33 Vict. c. 71, a 109; 
and nee General Kules 105 k 106; 
and an to the appointment of the 
trustee being gazetted, see note 111. 

( 0 ) 12 k 13 Vict c. 106 ; 24 & 25 
Vict. c; 134. 

(|>) 1 Jam. Conv. by s. 97. 

(q) Sug. 54i; see 12 ds 13 Vict.^ 
e. 106. 8. 286 ; 24 dc 25 Viot. o. 134," 
8.203. 

(r) 82 & 38 Viot a 71, a. 13. 
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tBs ABsmAcrr. 

li Mdi ineetiiig, is to be received ee evUenee bi ell legel 
proceedings {«). And any petition, or copy of § petithm, 
in Bankruptcy, or any order or copy of an order, or any 
o^ctificate or copy of a certificate, made in Bankruptcy, 
or any deed or copy of a deed of arrangement in Bnk-* 
roptcy, or any other instrument or copy of an inCtru- 
ment, affidavit, or document made or used in the course 
of any Bankruptcy proceedings, or other proceedings 
had under the Act, may, if any such instrument or 
copy appears to l>c Heahd with the seal of any Court 
having juiisdiction, or purpoiis to 1 k) signed by any judge 
having jurisdiction in Bankiniptcy under tlie Act, be receiv- 
able in cWdonce in all legal proceedings whatever (0 ; and 
provision is made for tlie a^Imission of scaled copies of the 
depositions of a tleceased witness (u). 


Copies of, and extracts from, eveiy i-egistcred award under 
the (’opyhold Enfninchisenu‘nt Act, 1852 (jr), purporting to 
l)e sealed or stamped udth the seal of the commissioners, is 
evidence, without the necessity of further proof 

So, office copies of orders in Lunacy, purporting to be 
signed by the Ilegibtnir in Lunacy, and ae^ed or atauiped 
■ttith the seal of liib office, are evidence, for all puipoaoa, of 
such orders fy) 

Office copies, (i r., copies made by an officer of a Court 
under its authoritj',) although not strictly evidence («), ex- 
cept in the causes or mfettere to which they belong, are 
received as evidence by convej'ancers. 


And we may here remark, that l>y the 1 and 2 Vici c. 04, 
tibe Records of the Courts of Chancery*, Exchemlpav Quel’s 
Bench, and Common Pleas, and of the abdliabra Courts in 


(4^ 8«^ los. 

OH Seal. 

^ j[«) Sagt 108. ( 

^ (<4 IS * le Viet a S$a 4»j and 


■Ml6*l7inetaS};rta 

O') U*MVM.«.87.tS0. 

(i) Sot aw now 14 ft IS Viet t 

e^al4,4>«fM. 



"Wtieit OhiM i tm M» <rf Ety^aire oommittod ^ 

Am fipt(;^i^i^.lfa 8 ter of tbe Bolls; and liy 86(^0118 12 & 
" 13 , oertii^ eopiaa sudi Records under the seal of the 
Record Office, aire made evidence equally with the originals. 

British Diplmnatic and Consular agents abroad are em> 
powered to do notarial acts ; and any document, impressed 
or subscribed witii the seal or signature of any such agent, in 
testimony of such notarial act having been done by or l»efore 
him, is sufficient evidence, without proof of the seal or sig- 
nature (a). 

And by the Act amending the law of evidence (fj) it is 
enacted that “whenever any l>ook or other document is of 
such a public nature as to l)e athnissiblc in oridence on its 
mere production from the proper custo<ly, and no Statute 
exists which renders its contents pi-oveable by means of a 
copy, any copy thereof or extract therefrom shall Ix) admis- 
sible in evidence in any com-t of justice, or Ixjfore any person 
iioW or hereafter liaving by law or by consent of parties 
atithority to hear, receive, and examine evidence, provided it 
1(0 proved to be an examinetl cop}' or extract, or provided it 
purport to be signed and certified as a true copy or extract 
by the officer to whose custody the. original is entrusted;” 
and such copies or extsacts are to be furnished on request, 
at a chaige not exceeding foui-pence per folio of ninety wonls. 

Extracts from parochial registers, pui-porting to be signed 
and certified by the ciimte, have been admitted in evddence, 
without verification of his signature, or proof of his being 
the proper custodian of the i-cgisters (c). 

The probate, or (if that bo lost) an official copy, is usually 
received by conveyancers as suffident evidence of a will, 

(a) 18 & 19 Vtot 0. 42 ; and MO (i) 14 & 15 Viot. o. 99, s. 14. 

\lio M to nolMal soli, IS ft 16 Vkt. (c) St Ntildy HaWt Sttatt, 17 Jar. 

c. 80, a 22 : Ch. 'Aeto, p. 20 ; Inoorreotly reported in 2 Do G. 

180, mi owes Hmn cited; Taylor, U. ft O. 748} See Porttr't Tnul, 
866. SJnr, N.S.849. 
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Undwximt 

A 49 I. 


tiM bew I 1 &I 4 to b0 lit «Mldb«lri 
< •» Meondaiy evidence, in » question of tmi& to lifotitold (d) 
oc^pyhold (e) property : however, in Bome mcNS^n Peerage 
eases, the copy of a will produced front iltib Preirqmtive Office 
was received in evidence, upon the aheence of the original 
from the office being accounted for (/) ; and it has been held 
that, under special circumstances, a purehaaer of merely real 
estate might require a testamentary instrument to be proved 
in the Ecclesiastical Court (g). Now, under the recent Act to 
amend the Law relating to Probates and Lettera of Adminis- 
tration in England (/i), wheiv a will affecting real estate is 
proved in solemn fonn, or where its validity is disputed, the 
heir and persons interested in the real estate are to be cited 
to appear (/) ; and where the will is proved in sedemn form, 
or its validity otherwise decided on liy the decree or order 
of tlie ( 'ourt, tlie prol>ate or a stamped copy of the will is 
made conclusive evidence of the contonts and validity of the 
will ; except in proccecUngs by way of appeal under the 
Act (k) ; and except in cases where the validity of the will 
is put in issue, the probate or an office copy is made evidence 
of the w'ill and of its validity and contents ; althpu^ it may 
not have been proved in solemn fonn, or deolax^ valid in a 
contentious cause or matter (1). 


tivotat up- The Probate Act Hook of tlie Ecclesiastical Court is evi- 
dence of the appointment of executors (m) ; and an official 
cx'ract from such book has been usually reeeivod in 


(d) 4 Jam, Conv. by S. 178 ; 
Kevidn V. Ktrlin^ 18 Jur. 813. 

(t) B(ssi% on (’opyhold, 5th edn, p. 
363 ; Jervmae v. Duke of Sifrihuipiher* 
Vmdf 1 Jftc. & W. 570 ; but see Anktr 
Ts 10 Sim. C24 ; 11 Sim. 507. 
And am, ss to the proof of a wi!l» the 
edigi|yii whkb is ebroed or htm 
ham l0t» Jp$ji(tn r. ItancUni, 4 Bear. 
14^ asid imi6ss rtf oases aabjoined; 

r. JrMiwan.^ m siia, m. 

tfl Cl 4lrr. 707 1 


am, hawaWf tho JPamaffi, 

2 Dow. 4b CLrS4^ wkam txnrj 
held tbatfNroof lliiiafe be fttm of the* 
actual loai er daahMton of the 


original 

iff) Waiddlt % 17 Beav; 

100. If ' 

(^)204b«mwf7. 

(I) aeot0)i«|liRF<^Mot 61 

(h)fiacA6$v^ . ^ 



^ tit im&a$ « ,IUle to « oim^'Viii. 
ohatod ^ iNnMI^ tibero is liiitto diaaoe of tho wiU — ^ *• 

oo&iainl^ 4 be^piest of the tom which may hAiVe 

been a yoi | i to4 , to Iby the executor (n ) ; and such an eiAaet 
is made evi^UfOOe hy.the 14 k 15 Viet. c. 99, s. 14 (o) : where, 
however, 4 title haa to be shown to a beneficial chattel 
interest, the risk of there liaving been such a bequest and 
c(»)sent riders it necrasaiy to examine tlie entire will ; and 
it is conceived that the purchaser may, in cither case, require 
production of the probate or an office copy. A will thirty 
years old,' produced from the pmper custocly, proves itself ; 
and it has been held that the thirty years are to be com- 
putc«l frbm the date of the will and not from the time of 
the death (p). 


In examining the title to a chattel inU*rcst, care should be 
taken to see teat probate has liccn giantid by a Courthaving intensu pio- 
juiisdiotion. Where an executor took out prerogative pro- aeen to liave 



( ’rturt, the tatlo of the second executor, as a repre.sentative of Ciwrt- 


the original testator, was held too <loul>tful to 1>e force<l upon 
a purdiaser (q). Under the present law this ({ucstion cannot 
now arise, dbr the Court of Probate has the same powers as 
fortneriy belonged to the Prerogative Court of the Archbishop 
of Canterbury (r). 


Upon a sale by a devisee of a ireehold estate, the purchaser WOl nood not 
cannot except under special circumstances (0, require the e^^[*^*** 
will to be proved in Equity against the heir-at-law. 

It may sometiines happen that a purchaser can require the 
producticn of ftn instrument, although it forms no part of title mint 


(«) The «bwe d i qi odng of tnut 
Mtetw k » WWded m to 

esoinde tiwileh beeidw wUab 
the devinee |a tmH m ueaea^tlie 

ejceoutori. 

« (o) J)orr^% IfiMV 
(p) Man r. 

m Q. Be 

(g) 

VOL, I. 


(r) Sec 20 A 21 Viet, a 77, s. 28. 

(«) See CbUon v. Wilion, S P. 
Wuis. 100 1 Wahman v. Du^heu of 
Rutland^ 3 Vet. 234 ; Mo/^rtU v* 

2 Madd. 37 ; y. ^f«r- 

mdgot Bug. 433 ; Smith v. IHhhmrd^ 2 ^ 
THAf 730 ; Ch. XVllL n. A 
(I) ijHFQfa r* 2 Pis. 313; 

• f 
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^ kliihough he cannot claim an aUeat^ copy on 

. completion: e.p., where property ia vested in trustees, in 

^ power to give receipts, and the trusts of 

tMsailt* the purchase-money arc declared by a settlemmit reCenred to 

KviauMa jjj conveyance, it is generally considered that a purcliaser 

can require the priKluction of the settlement for the purpose 
of seeing that it contains nothing inconsistmit with the 
power to give receipts, nor any other matter affecting tlio 
title, hut that he is not eiititlcsl to any attesi^ copy or 
covenant for production; and the fact of his not being 
entitled to such covenant or copy, negatives, it is conceived, 
the right of any subse<iuent purchaser to require the produc- 
tion of the settlement, unless it happen to be in thepossesMon 
or power of the imme<liate vendor («). It must, however, 
Ih 5 noticed, that in a case of ('tx^jier v. Emery (x), upon a 
sale by a party claiming' under the heir-at-law of a dwexised 
* omier who left a will. Sir L Shadwell, V.-C., is reportt'd to 
have hehl that the pnrcliascr was entitled to inspect the will, 
but could not insist upon a covenant for its production ; 
thus, apparently, <leciding tliat he was bound to acc<’pt a 
title without the oi dinary means of pronng its validity on 
a resah*. 


DrfiefenciMin In many casi's, however, where tl»e possession has l>een 

with the piioUi ftu ie title, presumption luay 
supply deficiencies in proof of the existence, or due cxecu- 
lioii. tion, of material instnniientH (y) ; the principle in the case 

GsBcral wfe. deeds (ami which, in geneml, seems oquaUy applicable to 
other insti-uincnts ojauating inter vivtw), being this, viz., that 
where theie has lan-n long enjoyment of any right which 
could have had no lawful origin except by deed, tliere, in 
favour of such enjoyment, all neaasaiy deeds may be pre- 
sumed, if there he nothing to negative such |au8umptioa («). 

(v) 2 Ua 260. ton, I Shn. SSfi ; v. ^A’ 

(*) T HajTM, Conv. 573. mengtrJ <&., S MyL 4 C., aw p. 35 ; 
(y) 8 m Okifmer v. BmdUif, 1 Sue. Mul Mtijr cmm ciOmiM in Jlml r, 
AW.tSi Snotmam, $ T- Bh, ^ 61 ; and m* 

£im$ r.Aei,l$X.tk W. 285, JMmm r. CkmA , 30 L. J. 188, V.-C. 

Mi t^pivrA bi % B. nmd T. gtnlme ItM^ 
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For instance, a grant from the Crown of an advowsmi ciMp.viii. 
(excoptcd in a foraiOT grant under general words) has been 
presumed as against a purchaser, after an uninterrupted 
possoBsimi evidenced by tiUc deeds fur 133 years and three CtwnH 
presentationB (a); so, a grant of foreshore has been presumed 
from a series of acts of ownership over it by an adjoining 
proprietor (b ) ; so, a reconveyance of the legal estate from oi nemmy. 
trustees has been presumcil, the projierty having for 110 JJy^*"*** 
years been dealt with without reference to its re maining 
outstanding, although the enjoyment was consistent with 
the supposition of such Ix'ing the case (c) : so, the fact of hy 
of a lease having been duly exectxted has Ijccn held suffi- 
ciently proved by the production of the countcipart (d) : of copyhold 
so, where copyholds w’ere devised to trustees, upon trust 
to pay testator’s debts, funeral expenses, two annuities, 
and a legacy, and then to convey the pi’emisc.s to T. W.; 
and T. W. was admitted in 1771, and a paity claiming un- 
der him accepted an enfranchisement in 1791, the validity 
of which was considered to depend upon the regularity of 
T. W.’s admittance, a prior surrender by the trustees to the 
iise of T. W. was presumed as between vendor and pur- Ofpoymentof 

^ , nioiigBge, 

chasor (f ) : so, payment of a moitgage debt, and a recon- and of ueocm- 
veyance of the legal estate, have Ikjcii presumed after an 
interv’al of eighty years, the mortgage not being subsequently 
mentioned in the title dcxnls, and the mortgage deeds having 
for twenty-five yearn been in the possession of the vendor 
and his ancestors, during which period no claim, it was 
allegeil, had been made for principal or interest (/) ; but the 
lapse of forty-six years from the death of a testator, and of 
thirty-nine years from the last notice of legacies charged by 
his will, has been held insufiicient to wairant a presumption 


(n) V. Chrk 1 Jaa ft W. 

159; Att-Oen^ v. £Mm 

and twe Jle iUikMi, 5 W. R 
ISO. 

( 6 ) 

Hw presumption does not so readily 
luiaa in the caee of a Crown or puUfo 
grant, ae In the case of » grant froma 
private penon. 


(r) imnrjf v. W flZfer, 12 Vee. 239 ; 
and eeo Emer^ v. Orococh, 6 Madd. 
54 ; and Xod v. Eewtey, 3 Sim. 103. 

(d) Ifowjkton V. Konig^ 25 L. J. K. 
S. 0. P. 218. 

(r) Wilion v. iOra, 1 Jac. ft W. 
eift 

(J) Cooht V. SoUau, 2 Bhm ft St. 
154v 

T a 




vt f 


'jKt$ fMmi^. 




Of mtender 
totneolwflL 

Of enlna- 

^of 


.^,** ips mrnpiiyvmAi^i 80,iS^hBW|m*pja^^ 1586 

Ib^ SKkK) yeans, with a covenant io ^vey^ 15^ IF xeqnired, 
by the lessees vitKin seven yean, H vat j^raniinhd, from the 
dealings with it, that the property was freehold in 1715; and 
the presumption was not rebutted by itsha'Hng been treated 
as leaseliold in documents subsequent to that date (%). So, 
payment of purchase-money has been preSiuned *Aer forty 
years (i) : so, where a memorandum of depoditi by way of 
equitable mortgage by' a former owner, is found ‘with the 
title deeds, it will be presumed that the chai]ge baa been 
satisfied or rcleaseil (1) • so, after forty years’ possession of 
copyholds under a will, a surrender to the use of the will 
was presumoil in an early case (/) : so, the enfranchisement 
of a copyhold has, after an enjoyment of 160 years, been 
presumed e\en against the (Vowm (/») : so, in general, it will 
be presumed that mesne assignments of attendant terms 
have been rcgidarly made («) 


PMonptioii “ The current of the later authorities shows that where a 
ofMuiwnder. assigned to attend tl»o inheritance, a surrender 

ought not to lie presumed, unless there has beon a dealing 
a'ith the estate, in a-hich reasonable men and nuuK^ business 
would not have dealt with it, unless the term had been put 
an end to ” (o) ; but such .surrender is not to be presumeil 
from a mere lapse of time (/i); not can it be presumed liy a 
Court of Law, without the intervention of a jqty (q) Tlie 
Act of 8 & 9 Viet c 112, has deprived the doctrbie of much 
of its practical importance it must, however, be remembered 


(yy ShieUi V. Jiiet, 3 Jur. 950 foDd 
Warren v Bateman, 1 Ft ft K. 
4iB, M to the iiutufficiency of the 
eiridenoe of iioii*{)e 3 nneiit, out of the 
pertlculMr Imnde, of intereiit upon 
^ diei^ e^hkh also affect other laiida; 
HvaUinfiri^ 

fit) V. Maehoj 29 Bear* 344 ; 

l^t e*a Pe^dtham, L. It < 

^ t|fo 4^ )9I. 

v. Ch. 

^ « a K 


996; bnt tlM|wiat4«M MOtt to 
have dfipitliiAi 
(0 Igfiml r, CtoaSSg 1 y«fa 199. 
(») £Mr.JWhSNj^UBtot,380. 
(«) Jtoi % JBbMsv S Bia. 
IMS; wm* t. $ nkmi h, nym. m, 
ssa *« • f » 

^ tMxaos. 



thftt the epplice^n (r)} fto4 thet 

where it s<all show in whom old terms , 

supposed jto Ipr^heen dtltro^red by the Act, wore vested on 
the day wl||ien> operation ; and that they were 

then atten^htolon the inheritance : so that ^e doctrine above 
refeiTed tp^ of presuming the existence of mesne assignments, 
is still of .pmpticai moment. 


9iS 

Tnt 

s. 


So, tho grant of an easement will be presumed after Of grant of 
twenty years’^onjoyment («) ; but, to raise such presumption, ’*”"*™*- 
it is necessary to show, not only enjoyment, Vmt that the 
party to whom tiie grant is attributed had power to make 
it (0. 


Land in Kent is pre.suined to l>e of gavelkind tenure oflandhaU 
(unless shown to be disgavelled) : but tho presumption may *“ 
be n>hutted, by showing, from ].)()mcsday Look, that it was 
then h^d in frankalmoign : or, in tho case of a manor, ' 
(including its demesnes, but excluding the ti'ncmental free- 
holds (»),) that it was held in ancient demesne ; or that it 
wns held by barony (x), or by great or little serjeanty (y), or 
by knight-service (*).. The appendix to a valuable work (a) 
upon the Kentish tenures, gives a list of nearly COO manors 
in the county, which were held by knight-service : and 
which, nm also tho lands formerly held of them, including 
the enfranchised copyholds, descend accoixling to the common 
law ; although most of them have been long considered to 
be of gi^elkjnd tenure. 

(r) FM« fiqptU, p. SSt. 

<() Sm itarwAi r. cited 3 

T. R. 1(9 1 Md Wwr «MM cited in 4 
Jam. Conv. Mb 

(4) JBdrUt T< MMardKm, 4 B. ft 
Aid. 579t w to Um ■tutntaty title 
erUdi nop bt MfdM nadw tho 
Ante, and irliUbi it htdependnit 
of tho title wllilih nogr be M^niied 
undw the ordbiHF dotUine ti pn- 
(ITiftoM W ffutt", 8 H. 
ft W. 898 j Da^int r, I €. 


P, Cooper, 329), vitfe tn/rt ) ; and as to 
tbe Preftoription Act having Baper<^ 
seded the necessity of presuming a 
lost grant, see Lord Westbufy’s judg- 
ment, in Tafliny v. /ones, 11 H. Jde 
Ca. 290 , 34 Le J. N. S. C. P. 842. 

{h) Elton on the Tenures of Kent| 
p, 183, 

(*) Jbid. p. I97e 

(y) /A p. 221e 

(x) /A p, m 

(«) Elton^ 
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Sq^ the fbnnaliiies of a deed aie ptemmed ; for 

instance, sealing and deliver will be presumed from proof 
of signing, and the whole wiU (if tht deed comes from proper 
custody) be presumed after thirty years without any proof 
at all (6) ; or within tliat time from proof of a deceased sub* 
scribing witness s handwriting (c): and this rule is not 
confineil to deeds or wills, but extends to all written d^u* 
meiits, provided that they pur|X)rt to be thirty years old, 
and come from the proper custody (rf). In a modem case, 
the House of Lonls held that a parchment writing, purport- 
ing to 1)0 the fiiNt skin of an indenture consisting originally 
of two or more skins, and seveivd by a shaip instrument, 
but which came from the proper cusUsly, was properly 
received in evidence in ejectment; and'tliat the mutilation 
of a deed forms an objection rather to the value than to the 
admissibilit}' of the evidence (r) : so. livery of seisin will lie 
presumed after twenty yeai-s' consistent poaseasion (/) ; so 
it will l>e presume<l that iu^i*soiis who have executed an 
award under the geiieml Inclosure Act, were icgularly ap- 
pointed an<l took the necessary oaths (j/): so, it will l>o 
presumed that an instrument, duly executed and which is 
lost, w'as also duly stamped (//) ; unless tlie particular cir- 
cumstances of the case forbid such a conclusion ; as whem 
the instiument lias been fraudulently destroyed by the party 
chargeable then^on. and it can be shown to have been un- 
stamped when it came into his possession (i) : so also tliat 
stamps, the amount of >vhich is obliterated, were of the 
right amount (1): but the Courts will not presume that 
forms have l)een complied vrith, which the Ij(^:islature, upon 


(&) A4 b) lofi» of a seal, ric/e suprd^ 
p. 315. 

(c) Gresley on Ev. 482. 

4<f) TSylor, p. 94. Umrtf whetbor 
the role a^ ipUes to a deed under the 
•eel of s onrpelratioii 7 

(4 Xord v. iTemaiii, 

( fl^JOrn V. Jtofd. : Md 

V. 1^. K sn. 

liQ 87. 


98i2MyLftiC.70a. 

(A) HoH V. ifoii, 1 Ka 1 ; and see 
Uughay. CMb»i5 lor. 430,0. 

CMS of secsmlefpsrt te^ Ckmua^ 
dene r. Cmrd^t lor. K. S. 474 ; 18 
C.B. 88. 

(j) SmUk e. 1 Bh. 801 ;attd 

see Mair v. 0m«tdi 1 Be G. & S. 

42 a , ' , ' 

{h) 
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grounds of gen^ pcdieir. has made esaenliial to the validity vb$f. vin. 

of an 'instnunent ; as, for insianoe, the muolment under the 

Statute of Charital^ TJttes of the ocmveyance an estate 

to trustees for a diarity (2) : nor will the Court presume the ^ 

surrender a prior life estate in order to set up a recovery, 

on the mere ground that, without it, there would have been 

no valid tenant to the prsecipe (»i): and there would seem to 

be, in general, a dit&culty in presuming any fact or docu- iior,MMU<, of 

munt which, lutd it ever occurred or existed, ought to remain ^ 

on record. 

And it seems that, as a goneial rule between vendor and Genenl rule 
purcliaser, the latter must admit, as presumptions, all mattei-s gammon be- 
a'hieh, in a Court of Law, the judge woul<l clearly direct 
the jury to presume; but not mattei's as to which the chaser, 
judge would leave it io the jury to piX)nounce upon the 
effect of the evidence (u). 

And now, as between vendor and purchaser, under a con- Hufc as to 
tiuct made since 1«74, and subject to any stipulation to the bek^^ence 
contrary in the contract, recitals, statements, and descrip- 
tions of facts, matters, and i)artie.s ctmtained in deeds, in- 
struments, Acts of Parliament or statutory declarations 
twenty years old at the date of the contract, are, unle.ss 
and except so far as they .shall be proved to be inaccurate, 
to be taken to be sufKcient evidence of the truth of sucli 
facts, matters, and de.scriptions. It is conceived that this 
and the other rules laid down by .sect. 2 of the recent Act, . 
could not be held to apply to a case in which an option of 
purchase or right of pre-emption has been created on or 
before the 31st December, 1874, and is exercised so as to 
perfect the contract at a later date: but upon this, as 
upon some other points, the Act will probably have to be 
elucidated by judicial decision or future legislation (o). 

({) Dot ▼. Watai<m, S B. & Aid. UiUaryy. Wa&er, 12 Ve8.,iee p.270; 

149 i V. 10 Em 4, 409. lee Baldtein ▼. Ptaek, ] Y. A C. 453, 

(m) Ptnny ▼. Alba, 8 Jur. N. S. which, however, wu not » omo be- 
273 ; 7 De O. M. ft Q. 409. tween vendor nod porobaaer. 

(a) Emtt^ T. QfoeocttC Uadd. 54 j (o) 37 ft 38 l^ct.,c. 78,tect. 2,aab- 

mot. 2» 








IlM^i llti ]MUS 
tiMMifK' llpMH 

Ni|iiini iO' I mi 
piovodL 


, M va^eete ariAenoe upon »aM«tt at %gi iAmii 
^ aeoiiMntuy Sneto), It may. it is tonoitvtd. W Im town aa' 
« genenl rale, that a purchaser can, in atriotiwai, rs^nire 
cvidmice of all facts material to the title from frM tale at 
which its regular deduction commenoee, whetbnr muh ihcts 
are to bo uscil as positive or negative proofii; thatlt, of all 
facts whose existence must bo either proved (Mr aasomed in 
order to establish affirmatively the vendor's tiHls, ajji, the 
heirship of a vendor who claims by descent; and*of all 
fitets the existence of which must be either proved or 
assumed in onler to establish such title nmrely by dis- 
placing the known or presumptive title of others ; e^., the 
fiulure, determination, or release of some prior estate or 
incumbrance the existence of which is either known, or 
may be presunusi as lietween vendor and purdiaser: so 
also, he may re<{uire a satisfactoiy explanation of matters 
which tend to im])t>ach the validity or sufficiency of the 
abstracted instruments (/>)• 


Botfaixxadsr'* 


p««tr,lNit 

waloranMl. 

If 


Kcgs tiwwf. But, as a general nde, a purchaser cannot oomp^ Uic 
be leqaiNd V Vendor to procure evidence fur the purpose of negativing 
mere possibilitif's ; although he may require him to Answer 
to the best of his knowledge any relevant quee^on on tlie 
subject, and to furnish all evidence in his pos sn s ri on or 
power (q) ; r f/ , where a power has been created. And there 
is no trace of its sul><iequcnt execution, the pnrehaser, 
* although he can re({uire the vendor and his sollriton to 
state whether to tlicir knowledge or belief the power was 
ever exercised, and may, perhaps, requite Iffie vendor to 
'^ke a statutory declaration upon the p(pnt» jBCttnot^ it is 
conceived, call fur such a declaration by say o^har person ; 
neither can he require the vendor to seAich jl^ Judgments 
or other incumbrances; so, ndUieiv eom- 

nHmeBs vrith a oonveyanoe byApein(NAh^«6>F^^ 

AiMaw, can the purchaser raqnire any tdlbir of 4iM 




IMsa 


lip P« AVlfc 



aiieMiior'$ ^ lu)^) a« ii ill the vandor^a ciM|i^ vhl 

t><MBesnoa0*)« «% v2iw*li vcndcHr is w has been nuurried, ****^ ^ 

the purduuNV idKnddI inquire .whether anjr ecttlenieni was ‘ 
exeented nn iJw marriage, and, if this were the case, may 
roqaire*io 106 the aettlomcnt if in the vendor's possession or 
power; but if tile vbndor cannot produce it or a copy, the 
pnrehaaer, it ia conceived, must rest content with his assur- 
ance or statbtoiy declaration that it did not affect the pro- 
perty Xn questimi; although, as a matter of prudence, he 
should, of comae, make inquirie.H of the wife's family on the 
subject. In fact, the general rule would seem to Is', that, 
where a primif faeie title is shouni, the purchaser can re- 
quire no e^ddence, not in the vendor’s pos.scs.sion or power, 
tending to negative any matter, the exisUuice of Avhich may 
nut bo praanmed, cither from the contents or nature of the 
abstracted documents, or by the ordinary rules of Law or 
E<|uity. 

And it Boems that, whore a prlui't f>iclc title is shown, Bat vendor 
the purchaser cannot re<iuiro from tlie veinlor a general ex- 
planation of circumstances which the purcliasiT may consider 
to lie of a doubtful character, but must confine himself to 
quastions directed to the particular defect wliicli he appre- qoJSm ; 
hends; where, for instance, a tenant for life with power of 
appointment exerciso<l such power in favour of his eldest 
child, and the father ani) child then concurred in mortgaging 
the property (a transaction which is pr# lud fticie valid under 
tho authority of i^Qu^en v. Farquhar {<<),) upon a suit for 
specifie performance, and an examination of the vendor upon 
intorrogaioriea, on interrogatory as to the existence of an 
andeibaad agreement that the child should join in the mort- 
gage waa tuA excepted to by his counsid, and appears to 
have been cemriderod unobjectionable by the Court ; but a 
general inAemgitixy aa to ** what was his motive or object 
in making tiw apikQantment" was held to be inadmissible (f). 

{r) Su^. 4#0. , B«*v. 10. • * 

(«) 11 V«. U7 ] wd M» fh Ptam t. fmm, 1 Oe O. A 8, 

V. Sofetilh 0 iwtf % 8./I00 i «d », 10. * 17. 
co»|i«ni i7«KN<A «. M 



330 


IBS ABSmCT. 


dimVlIL 

lMfc4 

woAiNMriiiiol 

miitftnh 

iav««iaollo» 
yMAlmwa/t 
bottii acted oa ; 


And where an appointment had been made under eiiuilar 
cirenmstaneee in iavour of an eldeiit child who joined with 
the parento in mortgaging U>e estate, and upon tlte inwi^ 
gagee attempting a aale one of the younger children gave 
notice to the purchaM'r not to complete, stating that the 
appointment wan a fraud u]M>n the poVrer, but not alleging 
any fact in Mippot t of thih a.wrtion, and did not follow up 
tlie notice by any proct^nling, it was held, that a good title 
was shown, and that the notice «lid not oblige the vendor to 
render any further explanations (o). 


Where, how e\ iT, at a sale hy auction hy moi-tgagecs under 
their power, a jK‘iN<in mtitleil to nsleem made a tender of 
the principal and iut«i»*'t, which was refused, and the sale 
pnxxH.sied, it was held timt the purchastT, who saw the 
t«‘nder made and ivhised, was Itound to make further in* 
<pnr> 


but hM under 
tpednl dr- 


fvqiiired 
to prove in 
£qal^ « nfll 

bUchMbjP n 
rerdici ni 

Lnv. 


Aiul\\hti(‘ a will lia*l oxtcutitl in favour of (fit /o* 
the intHlical man ami ntdiritor of tho U»»tator, and llu' 
Jioir-atdaw iliNjiut4‘*l tlu* ^ill an»l Ikrouf^ht an oj«*ctiueiit, I»ut 
a vt-nlict \\a^ for tl»t' tU frmlauts, it was, nevcrtlielt KH, 

hold hy Lord ( N>ttvnlmin, that a |mnrhasi»r could require tlie 
doi'Mies to tile a hill to esiahlisli the will against the heir { j/k 


Vendorneed 
not dtectoeo 
eonBdiniinl 

tkw. 

ft 


It appi-ars, that the purchaser cannot require the vendor 
to tUHclose confidential communications made bj’ him to his 
solicitors or counsel, oi cases laid K*fore coonsel respecting 
the projwrty, althcjiigh the same were made and prepared 
mmdy on lahalf of the vendor, and not during a suit, or 
during a disput**, or afU>r the threat of a suit (7j. 


(a) Oretn v l*ttl$ford, 2 Ituav 70. 
Jatiiiti V /«■)««, 0 Jtir. N. 8. 

891. 


dr) Ontf a lUutanl, 12 Ja. 88& ; 
3 fU nt ; hit ttw will boioK cate* 
IrttAil, Lord IVnro autk Um fay 
ia tSto iniit iW Upodfio iiortona. 
1 Dt a If. i d «9 j h{fM,Cb. 


XVUI.;«iid m» MVuthik^. Oftg«nt 
S X. a Ja 11 

(i) Pmhw r. P$mt, 1 Do 0. ft S. 
12 ; Ok XV. & 9 ; and MO 

fiutluw M to o w d l d i wi U o l eammimi- 
cotfcoM Mdf ftlma OMkiri, Mwfarltm 
T. JU^L^B.14 Xq.M0i oad cwo 
UMndtod. 
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Whei^ the title is derived tlmnagh m heir who took pos- ciup. viil 
soHsion upon the ground of the assumed invalidity of his 
ancestor's will, which profeSsod to deal with the estate, a 
purcliaser may require the production of the will or evidence will m mtg^ 
of its contents (a) : so, on a sale by a devisee or party claim- h«ir*i »nmk 
ing under him, the purchaser may require the production of 
any subsequent will or ctxlicil, or evidence of its contents (ft). 

What the rule may Ixj ui cases where a will is known to 
have existed, but there is nothing to indicate tliat it pur- 
ported to affect the pro[x?rty in <|ueHtion, seems to lie moiX3 
doubtful The purchaser would, no iloubt, 1 k‘ entitled to see 
cither the original or the lK.‘st evid<‘nce of its cont(.‘nts which 
the vendor liad the means of supplying (r ) ; but if none such 
could Ijie procured, and, after making inquiries on the subject, 
no spi^Hual groumls for supposing the estate* to lie afiected by 
the will w'Ci-e found to exist, the purchaser, it is conceived, 

Would Ihj obligtHl to take the title (if). 


Wlicre c<Klicils arc refent d to, but not abstmeted, on the CodicOs 
alleged gitmnd that tluy do nut affect tlu* devist*s contained immaterial 
in the 'will, the puixjhas<‘r should always re^piire tliem to Ihj 
proiluccd, in order that he may satisfy himself that such is 
the case. 


Where the title is de<liice<l through trusU^es or mortgagees, Willof 
the will of the last surviving' trustee or inoi-tgageo, though tnwtee w 
not conUwing any spitcific (levise of tnist or mortgage 
estates, should Ijc alwtracte*!, and prohate (;r ofHco copy pro- i*K>duoed. 
duoed, if it contains any general devise. It is frequently 
overlooked in the preparation of the. al)stract, that a mere 
general devise is sufficient to pass estates vested in the tes- 
tator as trustee or mortgagee, unless from the form of the 
limitations, or from the purposes to which the testator has 
devoted the prqwrty, or from other circuiustancea, an inten- 
tion can be udbired that trust and mortgage estates should 

(«) SUvtn* V, 2 Sim. k St (r) See CWfxr v. £mei% Hnycs on 

4d9« C<mv* $7S, 2rd od. 

(h) See imd oottitdeTy Mamrih v. » (d) S«e Uio remwrkB of Wlgram, 

Smith, 6 StaL 181. V.-C., 2 Ha. 260. 



m 


(• 

Tint juMnuMor* 



ilKrit is soiBdent evidenoe dT sdilk an inieiitKiii 

. IMPS, in many cases, only be aseertaiaed ly am attentivo 
• ptanual of tbo whole wilL It appears to have been o(m> 
aideted that the introduction into ‘the devise of words of 
severance will not prevent such devise from opmMijjBg upem 
trust and luortgago estates (r) ; but the case tumaUy relied 
on as an autliority seems scarcely to warrant such a condu- 
don (/) : at any rate as respects trust estates. 


Hinr tu it is the uni\ ersal practice where a descent has occurred 

within a recent perithl, to i-o«iiuro proof of the ancestor's 
pmCsIiiikMi. intestacy as n'sivctf. the property offered for sale, even 
although Ilf) trace of a will appears on the title : how far 
tiiis can in strictnov> )m> iiisisb**! on (except as respects 
evidence which the veinlur ma_\ ha\e in his own possession 
or power , is ]K'ihaps douhtfiil the length of time which 
' may l*e considered suHiennt to lender such evidence unim- 
portant must d('|H>nd u{K>n the state of the particular title . 
where an estate h&s lM>en iv|)<’atedly sold or mmigaged^an 
intcrs'al of thirty or forty years is generally considered 
satisfactor}'. 


Pur chMw A purch&‘<er is not (iitithd to copies of any ittstlumentH 
c»|riMarLea- which are pixsliicedinendy to negativt' ajHNibtbility.and which 
he could not have com{)elk<l the vendor to produce if they 
nqptive vA- bad not Ijcfii in his ]M>sw<shion 



The uiioupiKvi-k’d statutory declaration of the vendor ns to 
a matter of fact inati rial to the title, and pecolhuly within 
his own knowliMlgc, although vety often accepted in practice, 
is not such evidence thereof as a purchaser is hound to ac- 
cept Q})] and it iintsi Ite remcmlwred that dthoogb statutoiy 
dedarations by disintcrcste<l persons foarm in Winy cases 
the only evidence available to the conveyaaoert and may be 
•ufident as between vendor and purdbasety aw|ididai«lionB 


tit 8m I Jsm. VfiBa Ml. sm wwatatc sf Ifcis ena 1 ifam 

</) * jwtt dtrf 1 

.iJtaAIAwssdtmita ale, at «n4 Wibiwav. IHSSmv.17. 



wMmmim. 833 

«xi»pi in ruk is rdax^ atuf^ynt 

the denthsnf tlift 4edni«ato uid of ^ deda^bna Tieing in 
respect to Itwttein of pedigree, and made by members of the 
faoiUy, or b^ng agaiftst the pecuniary or proprietory 
interests of declarants, arc not evidence in hostib iitiga- 
tiem witb tiiird parties. 

The nrant of evidence of mattern of fact (other than docu- Wj8rtrfy<wf 
mentaiy), as well as of the existence of docutuents conferring fact* nwy 1 m 
a title, may, however, Is; supplied by presumption ; and the 
rule laid down in Einmj v. (JiihihI- ^h\ as to a puix-hasur 
King bound to presunio whaU-ver a judge at Law would 
clearly direct a juiy to presume, applies (it is conceivcil) 

P'nerally, although not uiiivt'rsjilly ((\ to (piostions of 
matters of fact K'tween venilur an<l purch.%ser (/). 

Tims, where, in construing an ancient (hssl, a qiie.stion ErMenceof 
am<‘H as to what passed by tlie terms of a p.artienlar grant, * 
iiuKlem usuag«‘ and enjoyment for a nnmlK*r (»f years, is 
evidence to raise a presumj)tion tliat tin* same course was grants, 
atlopted from an earlier pericsl; and s(» to prove a .similar 
usuage and enjoyment at the date of the deed (/). 


So, where, in 1801, an allotment undiT an Inelosure Act 
was made to A. in lieu of four acres of common field land, puceU. 
the (lonrfc, in 1847, assumed in the abseuice i)f evidence to the 
c<mtraiy, that the four acivs formed part of five acivs and a 
ludf of common land compri.sed in a deeil date«l in 1784 (o«); 
but the vendor was held liound to make incpiiries on the 
subject, and to produce tlie be.st evidence in his power of the 


(A) Saiinl, p> 8SS } 4 Mndd. Ci. 

(•) S«M 8fl«. «•». 

(A) Holla 1831; 

dtwl in AtUaMMqe MariMtUoTitloa 
307. 

(0 8 m iMti ffl uw y w * V. AmmI^ 
8 Jnr. N. 8. Ut5 ; 7 a: !<. On. «60 ; 
whtM tiw quMtifn M Jb wlM 


ift’os iDoluiloU in the term ** village*’ in 
a lease granted in 1704 ; and see also 
J>ultof Bia^f^orty. Mc^qfSmtma 

3 Sxeb. 413 ; andjme Rex r. Otbawme; 

4 East, 337 ; d<n-(7eii, y. For$Ur, 10 
Vet. 333 ; 

Vn RrkkmR^ 2 Taoni. 120«% . 

(m) M<0r. IfMtl; 8 Hn. eoi 

a 'i 
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C^V^VtU. five eeree end a half beving formed tlie only omnmodkl^e 
.. — limd b^iHiging to the allottee (n). 

ft So, where a person, whose name ahd dcecription oonwp 

with those of a p<.>rson prcviounly named in tlio title, deals 
with the propi'rty in a manner conHiHtent with the supposition 
of the two lH‘in^ identical, such identity must, in tho ahnenco 
of any reasonahh* gnmnds for suspicion, he assumed hy a 
purchaser : this d<ictrine st'ems to W supported by a decision 
in the cast* of th»* liivy (o), where it was held 

sufficient t<» identify A — <lescrilHxl in the ancient rect*nl, as 
of B. — with a |)ers<.)n nninetl A in the pedigree, to show 
aliunile that the latter held land in B 


OfteUa. Seidn nm 1 m‘ jusMiimd fnuii facU* whiclr tend to show 

that tl»e ancestor oi testator neterl as if he were the owner 
of th(* pn'Hiises , t ij , the production of leases whicli he has 
* granted and whkli hate Imn followtsl by possession or 
{wyiiient of i<nt (/*, . or of a grant of an annuity by a 
jKjivm in p>s.ses*ion, and whicdi states that A. B. in the 
legal ounier of the f<< uy , or the production of receipts for 
rent gi\en to js-rsons who are jnoved uHunde (c-jr., hy the 
prxsluctioir of lan»l tax assessments, entries in parochial rate- 
Ixroks, i:c,, to ha\e l**-en in the occupation of the premises, 
or by the d^tlarations of such ocerr^rets that they held of 
tire party in tjuestion • brrt rio re |>ersona] occupation, altitoiigh 
sufficient to rais** a presirmption of title in ejectment (e), 
does not aitiN-ar Ui have that eifect as U'tween vendor and 
purchaser (») 


(«) S. C, ]'2 Jur. 476. And ww 
(.arrant v. TaH, S (' U. US. At U> 
Um idontity Inadi of ccdwiirttcnl 
sad wrBng in te uarparntiotut, ye 2 1 3 
Wm. rV. (u30 ; «f enfnurohswd copy* 
Mda SM 4 k S Viet c. 35, •. 21 ; 
m 4 Id k 13 Viet «. 61, «. 24 } nad 
flf jjMiycd 

MjM TCittclMt|B,m 1 Vlrt. a. 03, 

.ft 


(o) Cited Bah. oaEir. 406. 
ip) Set Ckrhm V. irtedibwr, 5 
T. B. 412t IFWMv. iW^OMadd. 
214 ; HPUmm* % ttftmk, 0 H. k W. 
680 . 

(«) Cte w ChahMi 7 Ad. k E. 
23A 

it) XWv.l%i|AU;»Cte.k!P.630. 
(•) 8 m II Vm, 111} Brtb. m Bv. 
111 . 
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of waste lying beside an ancient highway or a 
^ rife/^re, together with the soil to the middle of the way 
of riviiTp presumed to belong to the owner of the adjoining 
inclosed lands (f) ; Uiis presumption, however, seems to arise 
only as between such owner and the lonl of the manor ; 
and does not apply as between paiiies deriving title through 
different conveyances from a foniuT owner of both the 
incloHed and waste land (u) ; and, oven as against the l<5rd 
of the manor, although it is not essential tliat the encroach- 
ment should 1)0 contiguous to, or have any direct commu- 
nication ^vith, the a<ljoining eiiclosiMl lands (./:}, jet tlic 
piusuinption may l3C rebutbsl ]iy tin* circumstance of the 
strip comiininicating wth a common or otlu r large piece of 
wask* (y), or by the fact tlmt other strij>s, lying along the 
same highway hut not necessarily adjoining tlie hem hi 
fjifo (c), ai-c held adverst‘ly b) the landowner (</) ; nor does 
the presumption arise whore tlie higliway is modem, as, 
ey., wheixj made uiifler tie* (teneiul Inclosure Act (h). 
Acci*etions to riparian propt rty, caused by the gradual 
action of the sti'cam, follow in title the adjoining Ian<l. 


♦Seism lieing once proveil, or presumed, will l>c presumed 
to have continued until the contrary is shown (e). 

Intestacy is a fact which, strictly speaking, does not admit 
of proof, but in merely matter of presumption : letters of a<l- 
miiiistiution are, in the absmice of special circumstances, 
received by convcj^anccrs as .sufficient to laise tlie pix'suinp- 
tion ; 80 ia a will or proliate of a will not affecting the estate 
ill qucBiion, nor putting the heir to his election. 


(/) 1 Jana C<mv, by 3. 79, And 
CAM tbm diod ; andt In paHicubr, 
Ijord Tontertkn's judgment in Sud v. 
PrkkdJt^ 2 StAvk. 463; v. 

6 Jnr. K. a 1197 ; 3 C. B. 
K. B. 433 ; aEB* In the Esch. Ca 7 
Jur. K* a 105a 

(A) WAitev.i/ai;6Q-a 487, 

(je) of Liibuni v* ikan*^ 1^ B» 


1 C. P. 259, and ride sif/ird, p. 
k) Grote V. HVil, 7 Taunt. 89. 

(;) Simjfmn v, Dcndjf, 2 Jur. N. S. 
612, in the Kxch. Ch. 

(u) i>06 T. JIamptoHf 4 C. a 267* 

(5) Sejf V, i/ur/Md, 4 Ad. A S* 156. 
<e) CVclm«HV./WAr,SirT. Jonei8» 

isa 


* 8^ 


Chap. VIII. 
Beet, 6. 

At rei^'ete 

atfipaaf 

waste. 


Of continu- 
ance of teisuL 


Of intestacy. 
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%il iriU bi pmmiA ib«^ inrmmi v^ li%v« acted ift 
dIMM im^pacitiee 'irate dt% apptdated 

OtMMMiilMi So,the8t»tut<M7pre8iimpUontltottW|«i»diliUcit«»^ 
miSSS^ ^ the parchascr, and the atodc of dflMNttt under 

the late Inheritance Act, will hold good ac heiwMai vendor 
•< ami purchaser (e). It has been ohserved, in a valwlile work 
upon evidence (jf), that the prcsnmptkm cannot aafidy be 
relietl on by the conveyancer, because it ia4d>tt after com- 
pletion, be shown in litigating the title that such owner had 
not purchased but inberiteil the land, and that the vendor, 
though the heir of the innncdiatc, was not the heir of the 
more remote ancesbir : this, no doubt, is true ; bat in evin'y 
case of pnmmption there in likewise a risk of the conclusion 
lieing shown to l>o uitfiiunded. And in a late case it has 
been deciiied, that until some proof to the contarary is ad- 
ductMl, a vendor may rely on U»e statntoiy preeumption, 
without any obligation to pnxluce affirmative evidence in 
his posses->ion ; though he in ItOund to disdlose matters 
within his own knowledge which tend to rebut the praCimp- 
tion V/). 

FMoapiiM Thus' also, (to come to matieni of pedigree,) it ia a general 
presumption of law that a child born in wedlodc, even a 
^ day after the marriage (/<), is the child of the huabaild : ami 
wodbclc. this, altihoagb Uic parties have separated by vobuitwy agree- 

ment (t)> and the wife f>e living in ^ulteiy (Kr): but the pre- 
a^mption not arise in the case at a child bom after an 
interval, exee^Mling tlie usual pcrioil of goatidiott. since tlie 
dab' of adhorve <l maisd d thoro (f); or,it u imag^aoed, since 

* {J) Sm, m to Inrlonira Connni** 402. 

lioiMni, Catamnjitr Strode, i SiDi. (A) 8wCaX4taM#a ^ 

S7, »S: 2 M>1. a X. 708; M to (i) fit Uar- 

dnmdiwafdona, Oanrdi v, VUiitg, 9 aSNt 1 ftidt 
Jnr. 1««I, Ex. ; M t« ChwHy IVa*. (») Awy V« |Hi|pM,S HfkfitK. 
taM, AU. On V. IkdUm, IS Baw. 949 ; fiAf^ V. Atfila 9 A V» 
ui. i« ; 

„ • («) 8w I a 4 wn. IV. e. IMt 9»;31(9Nm%P9 /iMilMMIlf 

iA . Iltf 

tLkMe, , ‘ - ^ 
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vat immkct. 

the eommtiieometit of the suit in the Eceleeiaatical Court. 
The oixlinaiy |»resumption h not to be rebutted by cireum- 
Rtauoes which crafte only doubt and sunpicion ; but it may 
wholly removed by proper and HuAicient e violence, showing 
tliat Uie husband wa»» l«t, incompetent; 2ndl3% entirely 
alisent at the perioil during which the child laust in the 
course of nature have been begotten ; or Srdly, only pi*esent 
under such circumstances as afford clear and satisfactory 
pix>of tliat there was no sexual intercourse (m ) : and it also 
seems that where the interview between the husband and 
wife hasnot l>oen such as to niise an in*<*Hi.stihle presumption 
of the fact of sexual interc(»uiMs tin* subse(|uent conduct of 
the parties may lie I'efeired to for the pnrj>osi‘ of establish- 
ing the fact, of non-inUu'eoui'se; r*/., tlie circumstance that 
the wife who w'as living in adulU*rv euneeale<l the hiilh of 
tlic child, that the husband acted up to Ins death as if 
no such child W’ere in existence, an«l that tlie adulterer 
aided in concealing the birth and sulwi<|iu‘ntly n‘aivd and 
^luqated the child and left it all his projxuty ly his 
will tlieohl doctrine of qnatv<>r riun w lias Ken long 
(‘Xplodctl (o). 

The evidence and declarations of tlie Inisliand and wife 
aiv imwlmissible hir the purjxise of establishing the fact of 
non-intercourse (/i\ It^seems to have considered tliat 
the rule is liuiiteil to this — that a married couple shall m>t 
lie admitted to prove that they have had no connexion 

Per Lord IjimgiliJe, iu Ifotr* EiiMWkdey i W. K. 71 ; 25 L. J. X. S. 
jsrnnY V. Hnr0rafr^ 9 Boov. p. 555. Cb. 125 ; Phirff v. 2 D. (4. k 

Him LonUhip pobi Maother OMie, r 8m. 1 45, 

that of ** the entire nbiMmee of tlie • (oi Set- Petuir^l v. PtndnU^ 2 Stnu 
btinhand, «« to bnve no inferoooitie Q25 ; and Mee, on the j^^enerAl subject, 
or t^municatlon of any kind with Jianhur*/ Ptrratje case, 1 Sim. k St. 
the mother i** tml tkie iieemii to be 153 ; M’frrit v. Alerrtr<f, 5 CL & F. 
an anneoemary eotteurion of what is 262 ; Hub. on £v. p. 393, el mq. ; 
above itatod ni Uie ioocmd piopo- Sa}fe and Sek Barony, 1 H. Ij, C. 
iltioii, 507. 

(n) Morrii v. 5 Cl ft F. 163; (y>) See Hub. on £v. 382, 388 ; end 

and Sek BmoMy, 1 H, 0, 507; . ace 5 CL ft F. 231 ; PaUkett v. 
and aee Jfary v. S HyL ft K, 15 Jur. 308, V.-C, 1C B.; but aeealao, 

349 ; Olafhe v. 6 Mbd« 364; Skrgmm v. Hargmttf 2 Car. ft £ir« 

Re Sinday, 17 Beew 523 ; v 701. 
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ttMniigid, snd that the isRoe beam in duo titoe afW marriage 
is a|MirioaR (q ) ; but tiie principle seems to apply equally to 
a case where it is sought to establish th«r Ul^tamacy of a 
child conceiretl liefore, but horn after, the marriagis by 
proving from the atliiiissioiis of husltand or wife their non~ 
intercourse at the time of its c*>nceptiun ; and in one ease the 
Court refusetl to allow the wife to lie asked in cross-exauiina* 
lion, whether her hiLsItaiid hn<l. or hml not, access to her 
liefore mamag«.- (r). 





So, wliere evitlonce of inarriagi' cannot l)0 procumi, the 
deficiency may \k^ Huppliecl >>y prcHumptiona, ariaing either 
from cohabitation pifciMlvtl by the usual preliitiinaricH of 
inarria^^, or by the conduct and licdmviour of the parties 
iluring cohabitatiiin, ami by the general reputation of the fact 
of marriage (h) : ft*r instaiw, in tlie castes of the Htmijtpnhton 
EatUloin and Sfti fonf Hanmijit , the ext^cuiion of maiTiage 
articles, and the giant of a Royal lictmcc to the intemied 
husbanti to marry liLs brothers wiilow, were rcwspectiyely 
adinittcfl as raising a pn^um]>tion that the HubsCi|Uont co- 
habitations lia*l been precede*! by luamage : ho, in the case 
of the S*nj 4 * oiuf S4h‘ fiaront/ ^ it), the fact of the cohabiting 
parties having visiusl with families of n’^pectability was 
succt*asfully nditsl on as raising a presumption of marriage : 
so, in vaA** the Ijaptism of a child as if 

legitlmaU^ wa^ held to mise a like presumption : but where, 
as in »Scotlaml, mere cemstmt will constitute marriage, coha- 
bitation, if in the li€‘ginning illicit, will continue to bear tliat 
character, unless it Ijc clearly changcnl hy the parties {y) ; »o, 
in the Hlurimhury Pcemye cfnw (z), w^hcre it wa» necea»ary 
to prove a marriagi? I»etween W, T. and M. D., ami, in the 
absfuce of a certificate, the will of M. D/a tmde waa pro- 
duced in these wortls, “ All this I give to my nephew W. T.,*' 


jtiioii. Jmim.f 22 Bemr. 4^1 » 

V. Jimn.'t 23 B«ar. 273 ; 
JBmt, 4 $t 

(s) ik m K. a 370 . 

€IM la HaK m Cr. pi. 257*; 

ihtu, 


6 mjk 4 Q.a 40 a 
(ii) OMl la Hub. m Kv. p. 247* 
(#) ta fieoleb ewrJHub. 

Ml 243 . 

(p) t. I H. 14 . C, 

438 , aoa 

(«> i VI. u Ca. b 
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the produdion of tlie Act book from Doctow' Commons 
jyranting adminbti'ation to W. T., nephew, minor, and 
legatee,” was held sufficient to raise a pi-esumption of mar- 
riage between W. T. and M. D. 

Decisions, on such points, in Peerage claiinK, are, it may 
be i*emarked, of higher authority Ix^twcvn vendor and pur- 
chaser than similar decisions, even by the House of Lonls, in 
adverse claims to propert}' ; inasmucli as, tlie claimant of a 
Peerage, like a vendor, is refiuired to show not merely a 
lH.*tU*r title relatively Ui s(»me oth(*r, but to sliow that the 
title is aWluU'ly and exclusively in himself (o\ 

So, the men* foe/e/e (»f marriage l>eing provetl, the Law 
raises every p^issible pn*Humption in favour <»f tlu‘ existence 
of cifcumstamN^ ess<‘ntial to its validity (h ) ; Imt the ('ourt 
will not pn.*simie a marriage aeeording to the Ir.r htrl between 
pei’sons living in the midst of an uncivilized community, 
unless Hrst satisfied with the evidence as to the laws and 
customs of the natives in that resp(*et (e). 

By the Legitimacy Declamtion Act 185 H (d);any natuml 
l)orn subject of the Qiu^m, or any person whose right to 
deemed a natuml Wn subject, depends wholly or in part 
on his legitimacy, or on th(‘ validity of a mairiagi*, l>eing 
domiciled in England or Ireland, or claiming any real or 
personal estate in England, may petition the Divorce Court 
for a decree declaring that he is the legitimate child of his 
parents ; or that the marriage of liis father and mother or 
of his grandfather and gmndmothor was a valid marriage ; 
or that his own marriage was or is valid ; and power is 
given to the Coui*t to dotennine the question of legitimacy, 

(a) See Hub. nn 03. {e) ArmiUt^ v. AmUof/e^ L. R. 3 

(3) Pitn V. 3 H. L C. 331 ; £q. 343 ; jund see further on this «ub- 

JHtmtmfd y . IhmoMdt IS Ir. £q. 97; Jeot, and as to marrSi^ to 

^eirisoA V. Oorp* <4 4 the priYtt^ of necessity, JMiey v. 

Do a. M. k G. 137 ; Taylor, 159 ; and 2 Hagg. 371 ; Brigh^i H. k 

•ee as to connent, Mi Birth, 1 Beav* W. 418, H $tq, 

35S ; Mt$f> V. St Mory MiMydakn, 2 {d) 2l1k 22 Viet c. 9a 

la, k B.*e 09 
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or of the validity of any bocIi xni\niagei bat ha decree is 
not to prejudice the rights of pWms who are not died, or 

to have a valid effect if obtain^ by firaod coQnidon. 

• 

As between vendor and purcliaser, no preenmption of 
death arises from the mote fact of a person havb^ hem 
unheard t»f for seven years (e) ; nor can toy precise period 
be fixetl uiH)n which will raise such a presumption; but 
eveiy case imust de|H'nd upon its own particular circum- 
stances : for iastanee, in a rase like that of the Prmdntt 
steam vesstd, never heanl of after setting out to cross an 
open ocean like the Atlantio, the CuurtH would probably at 
the en«l of seven yeai-s pn«suii»* the death of all parties on 
hoard, even as Is-twivn veiuh«r atul purehaacr (/); while 
they might he>itate, even after a very much longer porioil, 
to come to the same eonehisitm, lietween vendor and pur- 
chaser, in tin* case <»f a vessel snppostsl to have lieen hwt in 
navigating an (ktaii, thickly studdeil with islamls, like some 
jiarts Ilf the Pacitie. ^ • 

There have Ins-n many ilecisions upon the alwve point 
as Is'tween adverst* claimants to property : for instance, the 
meix* alisein'e Ix'vond M“as of a mortgagor for thirty years 
without Is-ing heanl of, was, in an old case, held sufficient 
to entitle the heir to nsleem (;f ) ; so, as between parties 
claiming under a will, the death of* the l^tee has bi-en 
presume<l from alisencc in America without tidings or reply 
made to mlvertisements for twenty-two years (h); so, in 
Cuthlxi-t v. Purrin' (1), where a fund was set apart to 
amtwer an annuity to a native woman in India, of whom 
nothing ha<l Ini-n heard since 1H13, Lord Cotlenham, in 
1837, ordensl payment of the principal to the paiiy entitled 

B i to the annuity, without roquirir^ any aecurity to 
I (I) ; so, in Iknuley v. (1), (an admifustraticn 

tih, f/n Kv*. 179 i M to eridonoff Abf. 414* 
c«ktSaqniij,fie«Xtoff (4) t. 44A 

,rs0. (ft i Hb iM. 

>' ar. <»} tn,■99^«w. 

117, ‘ *' ^ft It tto. WaUm v. 
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suit,) IHreBuinecl thelsath <rf a legatee who, ch^i. vin. 

when of the., »gd oi seventeen, had deserted his ship at one 
of the S^sadwieh Istands, and had not been heard of for 
twelve yeais: and in a modem case his honour -ordered 
payment out of Court of a stun of money to the adminis- 
trators of a person who hatl gone to America and had not 
been heard of fbr seven years (nt): but the Court will 
ivtiniro o^denoo of all practicable imjuiry liaving been 
made (n) : and has refused t<t act on . the common pre- 
suiiiptimi when circumstances rendered it improbable that 
the absentee, if idive, would have couuinmicated with his 
friends (o). 

The value of the ii<»n-receij»t of iiin-lligi'iice of a |x*inoii V<m-reoeipt of 
who lias gone abroatl, and has n<»t been heard uf f.n- several t^re- 

years, and who cannot be pre-sumed to have perished by 
mime casualty, as tlie foumlering of a vesstd in which he is 
known to have been a passenger, must <h-]Kn<l upon the ; 
special circumstances of each case ; as, the duration of 
his ahsonce, and whether it can Is; satisfactorily explained 
or not — Hie nature of the last communication i-eceived, and 
whether Uie previous comuumications weix* fre*[uent or in- 
termittent — the station in life of (he missing pereon, and 
the fU'gree of relationshiji or intimacy subsisting lietween 
liiiu an^ the peraons^with whom he was in the habit of 
corresponding. In many cases the mere non-i-eceipt of 
titlings for a period of seven yeai-s is wholly insuHicient to 
raise the presumption ; and in all cases the evidence of 
tliosc who aits interested in proving the fact of deatli must 
be inceived witli hesitation. 

We may here remark, as connected with tlie present Proof of death 
subject, that by the 13 Ch. II. c. 0. s. 2, if a person for 
whose life an estate is granted goes abroad, and there is no 

(m) Dtaumwt v. JloitMerMa, 5 Jur. In re Ls/M, 17 Jw. C70. 

86S ; uid iM WkUlMt r. DSworIk, (o) Bo^dtn v. Mamdtrmm, 9 Sia & 

S gm. a 0. 8S, 1b tritkli, howwtr, G. 860 1 >•« /» n 18 Bmw 

thm wm ipaeiid timiBitMMM, 807. 

{«)./« n Ortdt 1 Pta 9S8| m 
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•offidwt eddence that he « alive, the judge, in any action 
eoBunenoed for the recov^ of the huids by the leeaont or 
teversicHiers (p), shall direct the juty to'giye their votdict 
as if the person remaining abroad were dead*: and by the 
0 Anne, o 18, s. 1, a reversioner or reniaindennan may, by 
proceedings in t^bancerj', procure the production of tenant 
for life or cetiui qiie vU (q). 


As respects the time of death, the presumption, in cases 
adverse claims to property, used to Vie that the alwentec 
died at the end of the first seven years after he was last 
heard of ; unless there were K]x>cial ciicumstancos for raising 
a presumption, tantamount to prtNif, of death at an earlier 
perio<l ; as, cy, tin- fact of the |>arty when last heard of 
being in a bad state of health, and having arranged to ndunt 
to his friends in six months <r)\ or the state of weather 
succeeding the depart urv from jiort of a ship which is never 
afterwanls lieanl of (s). In Omuutney v. Stiltodl (#), a mate 
in the lawt Arctic KxjXHlition umlor Sir John Franklin, which 
wa« ne%’cr hearJ of since tfune, wai», after conHiclcrablc 
hesitation, presumed to hnv<» snrvivt^f] his father, who diisl 
in January*, There was evidence iliat' about forty of 

the expedition, whi< h originally consisUxl of 133, %verc seen 
hy E.sr[uhnaux in the month of April or May, IHJO ; and it 
was c<jn.Hidei>id j>rol>ahlc that tliis iliate, who wa*$ a Hiroiig 
active young man, vras among tlie numlxir* In Doviry \\ 
1? h{fUl4 (u), the Court, in the absence of any special cir- 
cumstances, presfiiiicfl that the legaU*e, a sailor, who ha<l 
lefl bis ship in the spring of 1832, flied liefore the death of 
the testator, whicli occurred in Si^pteiuber, 1833; and the 
legatee s sliare w^as paid over to other parties on their giving 
secHTity to refund : so, in Vuthbert v. Pitiria* (a:), the CJourt 


<f>) Tills lia« beeii bcld to Indade 
rniiiliidonii^ 

to t»oJe of {ifooBdare, too 
ISIS, el t0y. 

|r) fTfSirir T,, IS Voa 
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OritiM V. 9 imr. 8M. 

K. & : SUrvA f. PwniUm, 9 gv. 
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ordered the entire aecumnlatiom of the annuity, from the OMp. yiil 
time whim the annuitant was last heard of, to be paid over ****'*' 
to the party entitled subject to the annuity, (m his giving 
his bond to refund: but these decisions cannot be i^econcUed 
with the later authorities (y) which in effect lay down, first, 
that although a person who has not been heard of for seven 
years is presumed to be dea<l, yet, in the absence of special 
circumstances, there is no presumption from that fact as to 
tlic particular period at which he died ; secondly, that a 
]rerson alive at a certain jK'riod of time, is to l>e presumed to 
Ikj alive at the expiration of any reasonable period after- 
wards ; and tliirdly, that the tuius of pioving death at any 
particular period within the seven years lies with the party 
alleging death at such particular pericsl. In a recent case^z), 

V.-Ia Malins carried the dwtrine still further, and laid it 
ilown that a« the presjimption of death does not wise \mtil 
the expiration of the seven veal's, so within that jK'riod there 
is a presumption of the cr)ntinuance of life ; but, on appeal, 
tile onler of the V.-( was dischargisl on the ground that the 
time of death is not a matter of presumption, lint of affir- 
mative proof («) : and this is now the well settled rule (5). 


Pitrsumptions, however, such as are al>ovc referred to, Ruleanpoo, 
would not necessarily be made ns K'tween vendor and pur- HdvenT** 
chaser (c) ; and tlic above cases must l>e consi<lercd as guides, 
rather than as authorities, for the conveyancer. In Dowle» cable m 

* between 

V, If/ in particular, the presumption, not only of the vendor and 
time hut even of the fact of the <leath, (adnHttinj;^ for argu- 
ment’^) sake its propriety for the puiposc of enabling the 
Court to diatriliute testamentary assets,) would evidently be 
of an extreme chameter if made uj)on a question of title. 


(y) Dae v. Kepmnt 6 R a Ad. Sd ; 
yfpmn Y. 2 M. a W. SH, 912 ; 
Lawilbe V* Ortofi, d Jur. K. S. ; 
Dmui V. 2 Dr. ft Snu 201 ; 

Tkomitt Y. Thma$^ ft 

Trwrf#, U R 6Ch. Ap, ; nXfWi’ 

TruMh 1*. R 0 t3b. Aft. 860. 

(t) J?f Jknknm* L. R 4* 


Eq. 416, 419. 

(ft) 8^ L. B. 5 Cb. Ap. 141 nole. 
(5) See Phenfi* TruiU^ L. R 6 Ch. 
Ap.| asd judgment of R J. (Hffard i 
re ZfiTff* TrmU, R R 11 Eq. 286j 
R R 6 Cb. Ap. 366. 

(f) See Suga 418, 
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*** *'-- ■ Sindwkih Iskuids, noi being beard ai fbr t^dveyeara, can 
aearoely, as a matter of common sense, be conddored to raise 
a stronger presumption of his death, than would idle lapse of 
an equal mterval of time in the case of any other person of 
the same age respecting whose exist^mce no in<|uiiy whatever 
had been made. In such cases the (?oart may ho supposed 
to be (perhaps inst>asibly) influenced not only by a suppoM* 
tion that the part}* may be dead, but by tihe fbding that, if 
a£ve, he will proliabh’ never return to claim the property. 
It has, moreover, InH'n observed Vjy tl»c same learned judge 
who decided Dowley v. Whtfii'Ul, that the old presumption 
of death from almmce, is, owing to the mcreased &eilitics of 
travelling, liecoiiiing daily more untenable (d). In one case^ 
after absence aiwl sih.'nce for nineteen yearn, the Court a*- 
fosed to presume death when the circumstances rmidcred it 
improbahle tlint the jwirty, if alive, would have communi- 
* cateil with her friends (r). Tlu.‘ recent notorious litigation 
in respect to the TiehlsuTie estates is suggestive of the diffi- 
culties which may MiiToun<l a title which depends upon 
were presupiptive evidence of death. 

PiMMwprin B Tlieiv is no presumption of law arising fixnn age or sex as 
(trails to survivorship among person.^ who perish by the sanwi 
casualty ; nm-, on the other haml, istthere any presumption 
that they all <lie<l at the same moment The question i.s 
n?.e merely of fact, dejn-ndijig entiivly upon the evidence ; 
and if no eviilencc on the point can be adduced, tiie law 
treats the matter as incapable of being detinmined (/). 

hwi^itlnn Failure of issue is a negative fact of which no evidence, 
strictly speaking, is capable of being givcm: atfjthat esa he 
doni is to prove facts which ruse a presumption of the want 
vt issue: this proof, according to lljr. (p), may 

' " (1) Sae tfiatm* v. So-Jhtmd, 14 ISS } sad sm IMbnuad v. Wkif, 4 

jywMwf s y r. 16 Sim. 660. Pt O. V. A (jk 6SS, Bat mt Am 

' '{|i) Asdsi T. MmibncH, S 8m. a laiamf v Mwi^SS 

..'fit', MU, 

8 18. £. Os. , (g) "hgt MU 
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coniwt witoeBnes having the viii 

means of kiiowie<%e (4), the declarations of deceased rela- ^ ^ 
tives, or fimiily reputation otherwise established,^ and which 
appears to extend to uidiit»ct or circumstantial declarations (i), 
and (in conveyancing practice), to include declarations or 
affidavits by persons a<x)uainted with, although not actually 
inenibem of, the family (1) ; or of facts or circumstances 
irrecondleable urith, or opposed to, the hypothesis tliat there 
are any legitimate descemlants of the supjjosed ancestor;'' 
such as fiskcte which tend to show the celilmcy of the jmrty (1); 
the non^iuoutum of Issue in wills ()#♦) and other documents 
in which issue, if existing, would naturally noticed ; and 
the devolution of dignities or j)roj>orty upon the assujnptioii 
of the want of issue ; or the giant of lettei's of a^lminLstratioii 
to distant relatives. 


Many cases have occunvd in wliieli ilu* < ‘onrl of Cliancery presumpUon 
hits jmid out of Court money, tla‘ title to which dei>en(led 
upon the presumption that feinul .s of mlvanced ago %vere future iwuc. 
incapable of having issue (/i) : tifty-tivi*, or, according to an'^ 
iiui-eported case (o), fifty-thixH? ajipeai's to have been the 
earliest age at whicli sucli a pi'esuniption has been acted on, 
the female being unmarried, and the imities receiving the 
money being required to enter into their recognisances to 
ixjfuud in the event olMier manying and liaving issue : in a 
case (p), where the woman was fifty-eight and unmamed, 


(/i) Am to ivhkh ae« the ciue of 
//mminf/ v. SjpitrM, 15 Sim. 550 (a 
cam betwfm roador imd parchMer) ; 
and tho oam upon Peerago claims, 
cited HuU on Kv. p. 204. 

(t) Sett eAM on Peerage claims, 
dt^ HttK m Br. p. 205. 

(/) See Jftmminpv, 15 Sim. 
550. 

(]») ikt$eo^ 2 Ph. 25. 

(e) See Jkny r. Jac. 6S5 ,* 

V. Prinj/^ 4 Ha. 124, and 
eaHitr easee tlume dted ; tee tlie 
Judgment in Bmndm V, 

10 Beav. 405, where the praotloe wee 


ailmitictl altliougb from other cir* 
cumetancGR payment was rvfusecL 
Forty-nine was beUl to be too early 
in lieOrtrhiJl^ 17 Jur. 342 ; but see 
caw» dttMl n. U)). The author 
has Iiecn iufonnei), upon respectable 
medical authority, that the peculiar 
effect of the Australian climate upon 
the English e* institution, is often to 
indooe pregnancy in female emigrants 
who have passed the usual period of 
childbearing before leadng England. 

p») Forty T. ihwy, stated in M. Dig., 
V.-C. K., ilth Feb., 1858. 

(ft) Miki V. 12 Jnr. 068 1 

Mmrd$ v, 2Vdt, 28 Bnnv. 268 ; Um 



m 


tax ABStKACr. 


Sbadwell, V.-O., onloKHl payment withcrat requiring any 

^ , recc^izance. Lonl St Leonank appeara to think tliat tho 

ptesuiaption that a eruuian of ailvancotl ago is past child* 
bearing would not l»c made against a purchasor (q ) ; and, so 
far as we are aware, there i.s not any imported case in which a 
title <lLq>on<lent on such a presumption has been fotml upon 
a purchaser : but uism gtmeral principles, it would seem that 
such a cour>.e would, if nt*ces8arj\ l*ct adopted ; it l*eing a 
moral, and not a mathematiral wrtainty, of a goo«l title, 
%vhich a purchaser can retpiirc from a vendor (r). Tho 
(Vurts do not apjs'ar to act upon a similar prosuniption in 
the case of a male •>>, and there arc obvious reasons why 
the doctiine shouM not 1 h- st» extcndwl. 


BirtlM, imr- The onHiiiirv t \ ideiiee <>f tlie faets of bii-th, marria^o', ami 

riagMiaiMl • -(' 

death consiM.^ of (Certified extincts from the parochial 
InSTlsM*'** ">■ from tin- geiieml register, establislu'i] by the 

(i vV 7 Will IV c ''<1. and nm. ndeil by the 1 Viet. C. H : or, 
Its retranK finin ihv Imrial iv^intcrs l»y 

the Ki 17 Viet, r s. H: ami hy ik*clamtions m to the 
i«lentity The {^rtK^hial iTg^istcrs are not, aa 

a "eneral iult\ evalenee of the time or onler of birth (m); 
althoutjli tht y may isn far to enable* the ]>racUtioner to form 
an opinion upm jMiinis; nor tlo thi*y aeeni to l>c evi- 

tlenei* of tl»e time of ih ath, except wf far aw by showing that 
it mu>t have occurre<l IhToit the date c»f the burial, of which 
they se em t4) U* ( vitlence ; and they are evidence of tlie 
time aa well as of the fact of marriAge (y). Under the G 7 


wvttiaa hein;' umnarried awl fifty- 
i-ighi : no in AWr/ v llVif, (» IH* 1*. 
k S. 112»J , ib«' woman Ixing witty- 
fonr »o, in re Wiehlfnr'g TrugU^ 
Ifc n, 11 Ivi . oM of ihu pftriieif 
iMibg a vidow ag«d fifty-ftv« ywm 
and four ii»oial«i, who had never had 
tmy eWikem, atid the other a epinatar 
jgfd flfty^hwyaa^ 
ao^ fit re S^teUe, U K 14 

a4lt, mm ef a ifiaioA wotnin aged 
loetyHaiiia y«ai» «id Jite 
Iig4 iMvar had a«y 


<v> 8iig,V. AF.41«. 

ir) 2 Atk. 10 ; Me 13 Vea, 253. 

(#) .Soc and conaldertfWiiorv. TVeoer, 
2 My], a K. 677 ; v. 

Jem, 15 Beav. % 

(i) Ai to fecfttal of d ea th of ceefal 
fui vk ia Mowe^k BocMaiAleal 
Leaae b^ag evidiiioi^ pkk p, 
814. 

(a) SealMoaA&iiA. 

(j0} Mhh* oil JBv* 164* 

(g) Jhft. SimmmtMoo,klSL$8B^ 
8o 6 t4 A 16 Os 67|a 
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Will IV. a 86, the birth or doa£, and not the baptbm or cbAp. viii. 
burial, is the subject of registration; the date forms part of 
the entry reqtured by the Act, and certified copies of the 
entries are to he received as evidence of the birth, death, or 
uunriage, to which the same relate (s) : it may, however, be 
doubted whether a purchaser could W compelled to accept a 
certificate of death as evidence of the fact, unl<»s some suffi- 
cient reason were given for the non-production of the certi- 
ficate of burial (<«). Extracts from non-parochial registers 
have long been received by conveyancers as evitlence ; and 
by the 3 & 4 Viet c. 1)2, tht; non-parochial registers deposited 
under the provisions of that Act '/»}, and certified extracts 
therefrom (<•), are ma<lc evidence in the ( 'ouits (»1' Law ami 
Equity {il). 


In the aVwence of evidence of th<' above tleseription, resort Howother- 
is necessarily had to evidence of a less foriiial chai-act<‘r : 
such as declarations by memlKTs of the family (»;, whether 
such declarations be ma<le expressly for the pui-jwse of 
evidt;nce, or consist of recitals in deeds or wills, stab'inonts 
in pleadings in Chanceiy, Jcc. The declaration of a wife as 
to the state of her husband s family is equally admissible 


ing erron in the nolemni/atiiiii in 
ciui€A. All W the Metitificatuin 
of extracts from the pan>chU] registeni, 
Kctfl 1 1 A 15 Viet c. «*, rt A 17 j 
/?« Porim' Trust, 2 Jur, N. 8. 349 ; 
Rf ytddy liatt $ Estatt, 17 Jur. 29 ; 
Inotirrectly reiMirteil) 2 Do Q. M. A 12. 
74a 

<:) Sect* 88. 

(rt) Bee v. Culrtnrdif IL 

cited in Hub. on £v. 769 ; and Lcttch 
V. Ltack, y.^ K. B., 8 Jur. 211 ; 
but see Parkinsim v, Frand$, 15 Sira. 
160. Tn TiMHUnu v. Shmlins, 8 Jur. 
167» Sbedwell V.-O,, dedded, that 
the cerUficste nf a district registrar 
is not evidoQfiS under the Aot ; in the 
later case of Traii v. KMlstrkiis, 10 
Jur. 107t the same learned Judge is 
stated to have acted upon such a oerii* 
Beate ; but bis attentton does not 
mm to have been direoted to the 


(Hfdinction between a District liegis- 
trar>, and the Ilegistrar General's 
certificate. 

{h) For a lUt of wliieh^ see Hub. on 
K> . p. 772. 

{e) Sec Sects 11 A 10. 

id) Attesteil copies of French rc« 
^dsteis were received in a modem 
Peerage case, \ipon the evidence of a 
French advocate that the registeni 
were kept accunling to the French 
Ijaw, and would be received in the 
French Courts : Perth Earldom, 2 H. 
L. Ca. 865. See 14 A 15 Viet. c. 90, 
a 7. 

(e) See the remarks of Lord Lang* 
dale upon the little value to be attri* 
buted to traditionary evidence In 
Pedigree cases, in /okndon v. Todd, 5 
Beav. 597 ; and see OotirA v, Ifoqper, 
16 Bear. 188; WM v. Ih^fcodt, 19 
Bear. 848. 



tas 


viPEI 


vitli thftlirf’alioslmdMlbthestAto ctf bh vifeBfivinUy{/); 

bttfc before sndi a dedatation can be admitied in evidence, 

tbe relationship of tlie declarant de/wteby blood ^ marria^ 
must be established by testimony independent of the deohu^ 
tion itself (•/). Such evidence is inadmissible in Court 
dunng the lifetime of the parties; but, in omveyanieing, 
statutory' d«.>ciarati<>ns fonu the only available meana of pre> 
serving the testimony of living witnesses, and, after tbeir 
deaths, U'come a^linissiblv in Court ; and where sucb deela- 
rations by ndutioiit. canm^ W procured, conveyancers act 
upon siuiilar declarations maile by strangere who have been 
ao(|iuuntt>d with tbe family, although sudi declarations aru 
inadmissible in ( 'ourt /<}. unless ma4le contrary to the pru> 
prietory or iwcuniary (<) inb'rewt of the declarant. So, 
CoUae*; records or Inxik^ from tin* llerahl's ( 'ullage, if kept under 
the autluirity of any otlieial onier, or in the 4liHchaigc of 
■* aiiy oflicial duty, aiv admitted a-s evhlenco (A;: so, statu* 
'■ mcnb> of |>rdigree contained in letU'rs, or entries in iKioks, 
whetliur religious or othei-wiw U), are admissible in ('ourt, 
if the handwriting K‘ [troved to be tliat of a dvceastsl 
oMinfigrBH: memlsT of the family (»i) also, old HiaU>mentH of pedi- 
gree arc held a<linisnible, on account of their public ex- 
p<ihure to and n*c<gnition by the family, even although 
they cannot U' distinctly attributed to any particniar 
memlH-r of it ; r </., monumental inscriptions (n), an auUmn* 
Jj**?***^ ticated copy of a mural inscription in Uie parish church 


{/) ^ J\tra(f€ /wr, 7 IL 

L. CV L 

(flf) Plant V. Tttiflor^ ** Jtar* X. 8. 
140; 7 H. k X- *211, and twe 
1 TayL Kv. 626, n ; AW/A v. r-rMi//, 
I* R. 1 P. & a Z5L 
{k)j 9 knmn v. lav$m, 2 Bing. 80 ; 
tVwua Y. Bamit, 1 O. M. It a 028 ; 
Clurjr 7 Juir. 1140^ 

PsC. 

(«) 6<»«! Pmnffe ewar, 11 

d* P 8M12; Ihjfdr. Wait, 1 
Pleei* 

(() ekrmUmfff fmnft (4 k ,1 H. 

Xi oai* 

|iWw« T. fitoa, » *. 


lUym. 84 ; Pmaffe rast, 4 

Camp. 418 ; Sbmt Pttragr on«p, 6Ct 
& F. 24 ; Praey 10 CL lb F* 

154 ; Imt mt IfalAer v« JLed$ Bm%* 
cAamp, 6 Car. It Pa^ 55&i 

(m) M to pnmf tm Tkc 

PUtiraUtr Pmagit 01. & F. 10$ ; 
Trveif Partly 10 <9. It F« 1$4» 

(n) Saa PMaga QMi% aHad Hali, 
on By. 086 ; mA aaa 10 Cl i; F, 
164; O Aiw il i iry 

Ca.1. 

M ihmif %Wml^ lUyl k 0. 
mi 
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coffin pktes (p), inscriptions upon the walls of the mansion 
house (q), pedigrees hung up in the mamion (r), or preserved 
in the Ubraty (s), entries in a family Bible, or, it 

would appear, in any other IkkiIc which had been treated by 
the family as being in the nature of a family register {t ) ; 
and, if coming fiom proper custody, no evulence of their 
authorship or handwriting is ref|uircNl (u) : so, also, a pedi- 
gree pres^ted by a thinl pin-son to a lueiiilx'r of the family, 
and recognized by him, is admissible in proof of the relation- 
ship of persons therein descril^ed as living, and who might 
be presumed to lx? pt?rs<mally known to him, even although 
the general pedigree lx inailinixsibk* by reason of its purport- 
ing to lx collected from n^gisters, wills, kc., and hlutonj (;r) : 
hut a printed collection of monumental inscriptions was 
rejtxUni as evidence of what had been the inscription on a 
partly-defaced tomb (,v) : so, a ease for tlu* opinion of counsel 
seeiiis to be ina<lmiHsible, as being gt*nerally drawn by the 
solicitor and not by the party bhnself, aiiil being often 
framed with a view to drive* the opposite party to a iv- 
ference, or for other puq)oseH (:). 


Chm^VTlL 


And it seem$ probable that sucli evidence is aAnissible to Whether ad- 
prove not only tlie facts of bii-tb, marriage, an*l ileatb, but 
alsii such collivUnul inattei-s (r.7., the local d(‘iivation of the 
family), as bmd to show the identity of the parties {n). 

\ 

-sVU sacU evidence is generally inailiiiissible if matle during Suoh declai*- 
oxisting (ft), or with a view to anticipated {>■) litigation or 


(p) Hub. on Bv, 693. phitea 

Mud menttmeatikl inecriptioiui fre. 
quently ndfttUte the ege by reducing 
it H yeer ; tfhiie crtofi# being Umter- 
takers’ Jjatin fur <«yed!. 

(q) CJktNO^ BttTdHp, 6 CL A F. 801. 

(r} 66elM»LAad6<L 

(f) C»mp$ ibronir, 6 CL A F, 
802 ,* and see v. ZovAdSef, 7 Sa 
K. R. lil ; Miod fnH 
2 K. I-. Ca 87A 

(e) Bee 2 Rma A H. 162 ; 0ood v. 
ilea 8 Bim. 28 ; Ahitie 
mm, 5 CL A F. 24; AfAdkf ftmgi 
earnt 4 Ceinp. 418. 


<w) ilnlAHir^i V. [jec$^ L. R 1 Ex. 2.‘>5. 
(x) JJaricM v. LomidtHf 7 Sc. N. B, 
141,214. 

<y) ShretNhuri/ Peeroffc case, 7 H, 
L. Ca. 1. A pb<»tograph of a subee- 
quently defaced inRcription would pro- 
bably Ih! DOW received in evidence. 

(j) Slant 5 CL A F. 40. 

<<i) See SkkklM v. Boucher, 1 D. 
G. A 8. 40, and cases there died ; and 
Doe ▼. Davies, 11 Jnr. 607 ; 10 Q. B. 
814;Zfoj/«lT. WaU, 1 Ph. 61. 

<6) 0 Ir. S<i. K. 848 ; see Tbylor on 
Bv. 41A 

(c) ZAnte 8Cl A R 23, 
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o^k vnL oM&troiret^r involmg point in question : it seens, }iow> • 

am, that the mere fimt of the decUrant havin^^ a distfnct 

" object in view in making his declaration, t g., tHeB^vChtion 

thtrafa. of disputes in a faintly, will not render the declaration biad* 

missible, although such object can only be gained by using 

the diH^laration in evidence («/) : and, in a peerage case citetl 

by Mr. Hubhnek (e), a pedigree transmitted by a hither to 

his son, with a view to induce him to make a claun to the 

# *■ 

pCKMugi', wliieh, howt‘ver, never \va?i tiimie, wau held ad- 
iniasible an evulenct* in favour of a |>arty claiming through 
an elder bmneh of tlie family. 

Wial it a Whether the nu T*e existt^nce of that Rtate of factn which 

may lead to a contr»:)versy i*i a /<V mota within the al>t>ve 
rule is douhtful (/): the motleni auUiorities t*> I>e 

oj>|)t#se(l to <iuh a thK^triiio. It wan held in Slan^f^y v. 

: tf), that a et*|iy of an ancient imiral inscription vvn*^ 

’ not n ndertd imulmi'^sihlt^ in evidence hy reason of its 
having In-en made at tU«‘ tiim* when it was known that, on 
the ih^ath of a tenant for life of the family estates, rpies- 
tions would jM»ssihly arise ns to who waa cntithHl umler a 
limitation in a wdll to tie* testator s riglit heirs. 


A declaratinn is n<*t reiuho'ed inadmissihle in evidence hy 
reason of tlie declamnt, and the paity relying on hiH decla- 
ration, liaving Isn n in the same situation with respect to 
th» matter in (jucstion (//). 

And, aa against tliird parties (/), recitals in a deed are not 
evidence, unless the deed was executed by some diaintereste<l 

(if) See 2 Ku88. k M. 161 IkrktUi/ Bom. a M. 147 ; JMff 
Ptera^ 4 Camp. 416 ; Slanejf v. 6 Tr. Eq. H. SSH. 

WmJk, 1 Myl. ki;. 838. W 1 MyL 4 C* m 

(e> iltrl* Hob. on Ev. (A) 

004 IL IS7 ; JOoe 4 TWtvr, 1 

I (/) See Ikn€9 v. 7 Be. Bj. 4 Met. 14t 1 Am ▼. Perm, II 

B. W, 211 ^ end Weiktr v. MeH Jor.e07 ; }0 Q. & 914. 

(t) Ucinifni p$mm weed at 
f ri Wedr, 1 Myl paitkMS bnl MW 4i mH eteeule, tee 

Sfc; m I t, AU.etn., t fan ir. Owm, 4 V. & €.184 


DedarmtIcNi 
paitv in 
tbe like in* 
tefMiad* 
mlaiibla 


Beeilab, 
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laen^MCi^ ibe ^unily (k), Ia a ease where a conveyance cbap. vul 
by'^putiee qjMniing as heiressos of tli© bodies of two female *' 

jaint<tenai^ in tail recited their pedigree, this recital of 
tljeir- titRf by the then vendors was held to be no evidence 
against a subsequent purchaser, although the deed was 
thirty years old ; there Wing nothing to show that the pre- 
vious possession had been consistent witli the jxjdigree (/) : 
but in an ejectment case, when' a person entitled in 
remainder joined with the tenant for life (wl>o was her 
relation), in selling the property, and tlie conveyance 
recited tliat she was the <laughter*of J. I)., and the convey- 
anw was execuUsl V»y the tenant for life, the recital was 
held hy the O^urt of Queen's bench to he evidence of the 
fact, “no dispute having existed, and the jmrties having 
done that which they ha<l a right to do if iueiul.>ers of the 
family” (»n). 

By the 37 k 3S Viet. c. 7S {«), rwital-s, itc., in Acts of 

‘ private Acta 

rarhainent twenty yeai-s (il<l are, as U*twtx‘n vendor and of Parliameot. 

put'chaaer, made sufHeient evidence of tiu* trutli of the facts 
and iiiatterH staknl, except so far as tliey may 1 k‘ dispnived ; 
and, appaivntly, thcn> is no distinction l»et\veen a public 
and a privak Act as rejjfiwds the applieatitui of this rule. 

Except HO far as it may havt* Kfii altt*re<l hy this enact- 
ment, the general ruk is that recitals in n‘cent private 
Acts of Parliament are not evidence of tbe facts stated 
in thewJ, inaniuticli as it is no longer tlie practice to sub- 
mit the evidence in supp(3rt of private bills to the 
jmJges for their report u|X)n it (o). The CJouri of (^han- 
cer>^ has refused to act upon the n^eital of a death in a 
private Act on the application of a jx^i-son claiming under 
the Act (p)* 

{k) Shmg V. Wadt, I Uyl A i\ 

3de ; (but tee Uie ja4ina4B&t qf the 
V.-O. wmfrd; 7 Sim. 314 j) me Jhe ▼. 
i>am§, 10 Q. E 314, 323 ; and me 
now 37 A 38 Viet c. 78,aect. 2. 

(f) Fmi V. 1 Bum. 801. 

(w) Uie V. 2>4vie0 ; 10 Q. B., 3H. 


(ft) See sect 2. 

{•*) *^hrcictbury PfSafft fOtr, 7 H. 
Ca. 1. 

(p) Cewefl T. Chamber»t 21 Bear. 
612 ; iieulfen v, Udmendi^ 1 ]>e G. F. 
A Jo. 246,. 
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>XM4tM(»tfiiiQiiM}ktcediii th« agiwbm^ 

.,i>. — 1)0 ft <iluUK 0 on tlie i^perty; if stftted'to bo ntdoMaed its 

ledemption nhould be ahoim by tbe oeryiiente ftC tbs Cbm* 
inisaioncrs, the receipt of the cashier of the Bsaif bf Sii(p> 
land, and meinurandum of registration (q ) : the Ion the 
receipt is not. hoa*over,*of any ival importaaoe; for. as a 
oiatter of practicf, the certificate is never issued before the 
money is paid In one case (r), where an estate was des- ‘ 
eril>ed an land-tax rtMleemed, a statutfpy dedaimticl) "by a 
former ovmer that no iaml tax Iiad been paid in respect of 
the land, “ suWnpienlly to tlie purchase or redemption 
thereof, in or alskut the year 1790,” was held insuflident to 
setidy a purchaser ; for it left it «loubtfiil whether the land 
tax ever was ivdei'ined, .vi as to free the land fitnn liability 
either to the Crown or to ‘o purchaser under the 42 
Geo. 111,0 IKi.oi liisn-preM‘ntati\es: and in the same case it 
was also Ik Id, that a statement in tlie operative part of a 
.* conveyance tltat the consideratitoi was for Uie abedute pur- 
chase of th<‘ land “ fm* from land tax,” did not fall within 
the usual condition making dnsls of a specified age conclu- 
sive evidence of everv thing lecitt'd or stated therein. 


Titlie, also, is a burden the existence of which ispresunuMl 
in the absence of agreement The Law upon the subject is 
rapidly liccoming less important undor the provisions of the 


( 9 ) See *2 <'.«<> III. c 118, e. 38. 
Sor |M to Mdes for ml4 uf the 

lu, Hirlg V 5 BU. N. S 643, 

S. V 2 K i\ 414, Lattrk 
Ltmrii, 2 . 556, An to tb« right 

of ft iftioftuideniiftJi to pfty off the 
repretentftUvdlof * ienftst for lifo wbo 
, veffmiod the Iftod Ux oat of lii* aim 
mcniey, im Ccm»mi r, //arrit, 12 Q, 
* Be 7^e An to niergar of mdeootod 
Iftad tftx, BfjundiU v. ^fifrjf^SBo 
BnHeth^y. TL 

v. Mwrmm^ I#, 

% iriMpft fOdocii^ 

JTAMif y, ^hrme 


penNoi hfti^g ft Uaiited intmit ai»<Wr 
th» 3S file e, ffO, or otickr 

42 Goo, Ul 0 . 110, M 123, li per* 
noiift] orlftte ; !i«it ft tm Uam rent in 
Htn of Ifttid fnar, inwcliftitid oiider 
the 42 Geow 111 o. 116, k ted reUte, 
ruder the 10 A; 17 Viet c 117« 
ft 2, meigar took pllie« In every 
etoe of ifdeni^pllcei mrHHr ft-eonttficft 
entefid-Mo ahit tte KNll Aagwt, 
18W: Iwt St ia||wd< ewtnwta 
«atn^ tBto attar tlM SWfc Jalj'i 
18M| ttei am ttei ate stfMltd ty 
l»ft«>TiaC.aMaft 
M J fc i il ite Ml Vr gmUm, 4 Cfvn. 
8te.ft8.4tfj i|W.ft8^04. 



TB8 AHarTEAiDf. 


853 


Tithe C(mmttto<joiiAeii{«): thft<>>mml(wlonflwi acting under 
which hai^e power,' in meking their ftward(Q, to dedde, as 
betweefti^he owner end land owner (tt),1)at not aa between 
rival cla hn an t e of tiithe (x), all questions as to the existence 
of any modus, or composition real or prescriptive, or cus> 
tomaiy payment, or any claim of exemption from or non- 
liability to payment of tithes (y) ; and their decision, imless 
reversed on an appeal brought within three calendar months 
after its being noti^j^ in writing to the parties interested, 
or tlieir agents (s), is binding and conclusive : and no further 
tinie will be allowed by reason of the benefice becoming 
vacant, after the commenctunent, but Ijcfoi'e the expiration 
of the three months (a). There are exceptions of tithes of 
fish and fisliing, and of mineral tithes, of payments instead 
of tithes in the City of London, and of permanent rent- 
chargi's payable in any city or U»wn by custom or any local 
Act of Parliament (h ) ; but, with these <‘.\ception«, all 
questions as to the existence or amount of liabilities of this 


Omv. veil. 

Beets. 

widttrlMe 


]>«fiUaiiof 
Coltwmfwion- 
ers ooncliiiilve, 
if no npiiMl. 


0 Ik 7 Will. IV. c. 71 ; anil 
iruppletuenUry AcU, 7 Will. IV. A 

1 Viet. c. ; 1 Ik 2 Vkt c. CA ; 

2 A 3 Viet, c. 62 ; 8 A 4 Viet o, ir» ; 

r. ^'kt c. 7 5 5 A 6 Viet c. 54 ; 
9 A 10 Viet. c. 78; 10 A H Viet 
c 104 ; 1 4 A 15 Viet c. 58 ; 23 A 24 
VIct c. 81 ; 25 A 26 Viet c. 78 ; 
and fico the lin|K>rtatit iiddiUtmal |in>- 
viitiniM oontaiiieil in 28 A 24 Viet 
c. 98. The IIUmii or otnmnutaium 
reni cbai|{i^ inav, under the OAT 
Wai IV. c. 71, i. 71, be by 

the tenant in fee or In tall thereof ; 
or, under 1 A 2 Viot e. 64, by any 
pemm or peiMma aeiiied of, or having 
pe)>wer to ao(|uiiv, the fee therein, a 1 ; 
or by tenant for life In poeaeaebui of 
both land and tithe. An., a. 8 ; and 
the hieiger may be ellboted in copy- 
holda, a, 4 ; or, under 2 A 3 Vl^ 
0 . 62, 6, by peima holding glebe 

or other lands, juid the fitllee, Ao., by 
viitiie of any beneBett or en 

By eeoi I of the aame Ant, Inciim’ 
branoee upon meiged HtheiH Ae;« are 
made primary dhargee on the knde 

voi*. h 


ihenuK'lvcB ; and bythv 9 A 10 Viet 
c, 73, ». 19, the |H»weni of merger 
given by former Acte are extended, 
retro»jM!ctively and prospectively, fio 
as to give equitable oa'ners a (x>wer 
of legal merger, but so as to make 
chargee on the tithe, Ac., primary 
cluirges on the land. 

(fi And which, if puqK>rting tube 
Hcaleil with the seal of the Commis* 
ftionem, is made evidence by a 2 of 6 
A 7 Will. IV. c. 71. 

(m> See HViHer v. Bendty, 9 Ha* 
629, 685. 

(jr) Jlryf. V. THAe Ct?mmutw»et^ IS 
Q. B. 620. * 

(y) 6 A 7 Will. IV. c. 71, a 45 ; 
«ee WetAeitU v. IfViV/AtVI, 3 Y, A C. 
249 ; and iiee 5 A 6 Viet c. 54, a 10; 
Heg V. Tithe OommiMehuere, 14 Q. B. 
459 ; 18 Q. B. 156 ; idephtrd t. Lord 
Lomlondeny, 18 Q. B. 145. 

( 2 ) Sect 46. 

(a) Bomfmjf v, Seroetpe^ 18 Q. B. 
509. 

(5) Sect. 9a 

A A 
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%|^wtiit i^of the oouiiby depend, tqpon tlie’OamiiiMoiietH* 
amaxd (e) for the pftri>cul«r dutriot. 

At It must be liorac in mind tbat under UiO $8th sect of the 

0 & 7 Will. TV. c. 71. the coutmutaiiun Tent<iuu|pe may be 
specially apperiioiuHl ; so as to throw the amount attributable 
to the tithes of an entire estate upon some parttcolar porticm 
of it in exoneration of the residue. Of t^une whmi this has 
happened, tlie contract or conditions should state either the 
fiM!t or the amount actuallv payable. It must ahto be re- 
dbMgw tm membcTetl in casi^s wlu*r»‘ any lan«ls in a parinh have )>oen cnl- 
tirated as hop gmumK, orchanK or market gardens, tlmt the 
CoiniHis.sioneis may (under sect 4<>) have assigned a district 
witliin whieli nil lands v> cultivaUsl arc to be subject to an 
extraonlinarv ai.-nuji- chaig)* in a>idttion to the oitlinary 
char 4 «* which affects them as compristsl in the titheaWe part< 
of the parish : and that lands within such a district, although 
wast<' and unpr«Klucti\e at the dat4‘ of award, or even if 
relievcsl fn>m the onlinnry charge by an apportionment 
under the .■>Hth -s'ction, lx‘comc under the 42nd section 
subject to this extraf)rdinar)" chatgi* upon their being 
sultwsjuently brought undor auy of the above qpccud mo*h“i 
of cultivation ; and it s<'ems (e) tliat as facts arise which 
warrant .such a proceeding, a supplemental award asmgning 
such a district may at any time W made by the Commis- 
sioners. 

As respects those localiii£.s in which the tithe has not yet 
been commutcsl, it uiay lie sufficient to state shortly, that a 
composition real be established only by direct or pre- 
sumptive proof of its creation by deed before the 18 Elia (/}; 
ami that K'fore the passing of the 2 & 3 Witt. IV. e. 100, a 
modus could be estaUiabed (mly wtnttar pieof ef ita^n- 
stant payment from the riibe of iDmnMy (p) ; and that 

e*7WilLlV.G.71,«.5SHid L.B.eaV.piAr > 

^ iMd aiw2 as Viet M^a. A (/) 

. (il^ rsUt«. fW«HMr,l«.E,S«. IIa4&l||»IMstt.MlY.aai. 

* (|i} 8wi(.lH(KltQ.Ml. 
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to prove aa exena^pyon from tiAe, it m» neoeesary to show ClMp. vin. 
Uiat the land had belwiged to one of the greater monasteriM, - 
and waa heldhy aush nKmaateiy diechMged from tithe at the 
time oi Ita dissohiti<m (h). By the 2 & 3 Will. IV., c. 100 (/), 
a modua (J) or exemption may lie absolutely established as & loe. 
agunst ^ Crown or Ducliy of Cuinwall, or any lay person, ' 

(not being a oorpomtion sole,) or any corporation aggr^pate, , 
whether apititual or temporal, by proof of payment of the 
muiluK, or enjoyment of the land free from tithe, iluring sixty 
years next before the tinre of the <leinand ; and as against 
anj' corporation solo, hy proof of such payment or enjoyment 
during two successive incuiidK*nc‘i<is, (nr sixty yeai-s, which- 
ever shtdl bo the longer perioil,) aird three years after the 
appointment and institution or induction of a third incum- 
lient (k ) : but tho Act does not extend to cases where the 
modas or enjoyment can Isr roferrtsl to an agreement in 
writing, or where the enjoyment has not lieen os of r 'njht (1): 
and in cases where, at the date of the Act, the tithes were ' 
in lease by deed, or subject to a temporary composition in 
writing, a pririod of three year*s is allowed to the tithe owner 
after the determination of the term of demise pr composi- 
tion (wj; and the time during -wdricb the lanils are held hy 
the tithe owner is excluded fronr tiro period of coirrputa- 
tion (»), It was, after opposite judicial decisions (o), decided 
by Lord Cottenharn, Or, in oonfoniiity with the opirriorrs of 
eight cd the twelve judges, that, in onler to hriitg laird within 
the operation of the almve Act for the purpose of claiming an 

(A) 1 Ha> SOS ; and ms 1 Mm. & v. Dunbur, 13 M. k W. 822 ; Peartoa • 

(i. 281 ; and Bmm€$ ▼. SbutH, 1 Y ft v. Jkcl, 21 L. T, 21 ; the ahorter 
C, 119. period of thirty yoan during which 

<i) AlMlid«dhy4ftSWill.IV.e.8S. there i« only a prinut /erie and not * 

(j) A enatopr finr the Lord of a an abaolute dafan, doea not appear to 
Manor to reoatre a taath «( alt tithe- he material oa between vendor and 
aUomattanintheBnnor, nndtopay purebaser ; aee a 8 ef Act. 
a yearly aum to tht rector in lien of (1) ihMrU v.jJtlknttoa, 2 Exch. 288, 
tith% ia not wtthia tha Statnta ; aaa 288. 
jrn^M V. MKtHk «f WtUmfird, IS («) Sect 4. 

M. ft W. 419( 880 11 0. ft F. 883 1 (a) Boot. 6. 

TWv, KiMNbn,Ull.l( V.SSO; (o) Sea SOMf. /oImIm, 1 Ha. 

Yomv y.(^mim,ir <bB. SS9/ 198 ; & C., 9 O. K 749; S Sadi. 

(i) Saet 1 ; aaa, aa to eriduice Y66 ; AHemi v. GUif, 4 Q. B. 818. 

under thti acedori, Suu^<»rd {Baft tf) 
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loen^pliioii IWhu tithe, it is not neoeaeaty io{Mt>Te its original 
eaipadlty for exemption by diowing that it Monged to one of 
the greater monasteries (p). The Act, it may be observed, 
does not prevent a party fVom pleading a modus from time 
immemorial, and proving it by the same evidence as he might 
have done la'fore the statute. 

The 3 & 4 Will IV. e. 27, a 2, which enacts that no person 
shall bring an action to recover any land (which by section 1 
includes tithes, unless U-longing to a spiritual or eleemosynary 
corporation .•H>le\ but within twenty years next after the 
right accnunl, has Ufii held, V)y the C’onrt of Kxche<pier. not 
to prevent the tithe owner from n*covering tithes as chatWls 
from tlie occupier, although none have lieen set out for twenty 
years ; but to Is* confinetl U* cases where there are two partK*s 
claiming a<lver>«,‘ estat<*s in the tith(*s (*/). 

Defects in the early title, or in the evidence thensif, are 
occasioiuilly rendertnl immaterial by the 2 Jc 8 Will. IV. c 71, 
and3A-4 Vill. IV. c 27. 

With g*neral ix'ference to the former (commonly known 
os the Preseription Act), we may oliserve tliat Uiere is 
nothing in the Act which interferes with a claim to an 
easi*ment by express giant; or which prevents a claimant 
from proce<sliiig ncconling to the t.'&mmon Law, if he elects 
to do so : .but when* ivlinnce is placer! on the Statute, the 
title to an easement actjuinsl thereunder now depends en- 
tirely on positive enactment ; and is iiu longer to lie rested 
on the fiction of a presumed grant or licence from the 
ailjoining proprietor (r). The enjoyment of tlie right must 
be for the whole statutory period in the dtaraoter of an 
easement, ah distinct from the land on whidi it is sought to 
be imposed (s) ; and, except in the case of an easement of 

AMEwU V. JokntUm, 1 Mm. ft (r) Sm Xard W«tlsB7’i 
, 6. SIS I M* Amm «if Rf V, ia v. H. I* Oa 3S0. 

BaOilC. A O. iss («) v. WmrmUt, t Ex. 

(f) Otayan B** BmU prapwtjr SSSisaAsMaaAfloaaiitojUHi^av 
UMlMMa Aat,«l»4,37 ASSVkS. L. B. « C& A|». 7M. 
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necesfidiy, the right* if acquired* k extiuguiehed by union 
of the owne^ip of the dominant and servient tenements* 
for estates of an equally high and perdurable nature (Q ; 
though it is only suspended* where the estates are not of 
tlio same duration ; and mil revive on their severance (tt). 
The Act is retrospective in its opeiution* so as to inclu<le in 
the computation of the times neceasaiy to confer the 
statutory title, a perio<l of enjoyment prior to the passing 
of the Act (♦r) : but each of the respective periods must be 
deeme^l and taken to be the peritid next l>efore some suit or 
action, wherein the claim or matter to which such period 
may relate shall have Ijcen or shall Ik? brought in ques- 
tion (i/). 

A claim to light lK?eomes ab.vilut^‘ and indefeasilde after 
twenty yeaiV uniiiU‘mipted i‘nj(iyment; unless such enjoy- 
ment lie shown U) havi* l»een by virtue c»f some consent or 
agtTement, expressly maiU* or given for that purpose by 
(b ed or writing (c); and local customs to the contmiy are 
expressly ivndeml inojK^rative (r/). The enjoyment need 
not Ik? as of right; nor, as respects this tfasoment, is there 
any resc^rvation of the rights of rcA*erHionei*s ; and, so as 
there Ik? Ho a^lvem' interniption, an unbroken continuity of 
enjoyment of the easement is not necessary t4) establish the 
right ; thus, if alW ilie statutory period has commenced 
tv> run, but lH?foa' the twenty veal's have elapsed, there is 
an inU?r\^al during which the owner of tin* dominant t(‘ne- 
iiient, or his occupying tenant, is also in the oecujmtion of 
Uie servient tenement, the operation of the statute is for 
the time suspended, but I'eyives on the severance of the 
unity of occupation ; and the statutory i)eriixl may be made 
up partly of the period immediately prior to the unity of 

(0 8m Ca Utt ai3 a ; Tkomn v. (•) v. /a|^, 8 Q. B. 109; 

Tkonm^ 2 C. M. It E. II I Stmjiter v. Tnman v. The Merekant Tatlor§' Cx* 

1 1 Kx* 885 ; laid tee Kalctr v. 

(«f) tamper r. /W^* 2 J. & 555* R. 1 Ch. Ap, 285 ; Tke Currim' 

and emm there dteA €V». v. CVrMi* % Drew. A SauL 855 ; 

y, Bmehmi^h, K 8Kq,l, 
(y)Seol.l. '(5)Sect.8« 

(i) Sect 8i 


Chjip. VIII. 
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wJ!L^ eaedhi^ it (e). Where it ie aoqaiied ageiast tite owner of » 

kaaeMid interest in the servient tenement^ it la neqnired 
abo against the owner of the reversion (<0. 
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In order to establish the right there muatt i|^ ooneeived, 
be some builtUng in respect of which it can be datmed (e) ; 
but when once actiuirwl, it will not be lost hf an enhuge> 
ment or alteration of the ancient windows (/) ; nor by the 
destruction of the dominant tenement, whether by some 
jcasualty, or by the voluntary act of its owner, unless there 
is evidence of an intention to abandon the right ; as, 
by not rebuilding the huu^e within a reasonable period {g ) ; 
nor, on rebuilding, is it absoluUdy necessary that the new 
windows sliouM lie identical in situation or dimensions with 
those which previously existed, if there is no material 
change in the nature or in the quantum of the servitude 
imposts:! (h) ; nor «loe.s the fact that the owner of the domi- 
nant tenement has withui the statutory period fusquired by 
the removal of huihlings a larger quantity of liglit than ho 
previously hatl, entitle the owner of the servimt tenement 
to obstruct the exc«*s.s of light (/). It has been held that 
where the oAvner of ancient lights has replaced them by 
larger windows, the Court will not rcstiwin the owncf <»f 
the servient tenement from olmtructiilg them, but will leave 
the plaintifl' to his remedy at Law (!•) ; but, in later cases, 
this decision has I>cen disapproved; and it appesrs to lie 
now well settled that the mere fact tliat an owner of ancient 


(f) v. Omrtf I 4 . It 6 11 l 

lp.76S. 

(<i) Simper t. FoUp, 2 J. 4t H. SS5. 
(<} Sm JMerit r. Maeord, 1 Moa 
h Bols'230; shm, how«v«r, Hwm 
aot mmmry to decidg tlw pafat 
</) Jme* v. 12 a a N, 

' gl 948 ; Tup^ V, Jmm, 11 H. L. 

91ft, wfwiwliitf Seutkaw v. Bern, 
U^%ntimiMdl*iatePp.ap0. 

V . 

1 


, (i) n* Carriunf Ok. t. Cortot, 2 
l>mr. & &uk Sn ; lint SM 
r. Atmp, 9 Ymt 448; 484 Jyiwlqr 
T. <npMr, «W ipfirt. 

(i) ONMNMf W XAw,Ib & 

, 9 Bq. 498 1 bBt atft tlw rIgM to 

(totnet ia antli • mm doptnd on 
wlMlklMMr ffywff nd Cb0 dmfattlBlI 

tbiMi loif tibn 

llOWMl f 

(1$ MrnUt V. aiatwi ll', li. X> 8 
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lights hM jtliem,iloesi^ in. 

junoticm to mskton the swvient owner from ohetnietii^ 
them (1). JlneotiluDig to this doctrine, which is the Iqgical 
conseqaence of hol^mg thnt an alteration is not per ae an 
abandonment of toe easement, if the owner of a small 
ancient light Convert it into a large window, which cannot 
be obstnicted without blocking the access of light, pre- 
viously enjoyed, ihrough the space or aperture of the old 
window, he will after the lapse of the statutory period 
acquire^ in respect of toe enlarged window, the prescriptiTe 
right which he originally ha«l only in lespect of the smaller 
one ; and will in the meantime Ijc able to prevent any ob- 
struction, on toe part of the owner of the servient tenement, 
which may interfere with the ac({uisitiun of the right. 


(awp. VIII. 


In the present contlict of the authorities it is very diffi. A* to the * 
cult to lay down any definite rule as to the extent to which 
too enjoyment of this easement can 1 k> claimed ; but it ** 

seems to be the Ixstter opinion that the extent of the right 
is toe same whether the dominant tenement in respect of 
which it is claimed be situate in a town or in thc^ountry 
and toat toe right extends nut only to light sufKcicnt for 
the tuso to which the tenement is for the time being applied, • 
but also to light sutHcient for any purposes for which it 
may reasonably be (?))• 


It semns to bo now well settled that the Act, although it As to the 
has altesed toe mode in which the right may lie ad^uired, 
has not altered or extended the right itself ; and that, as 


(I) AyiHCw ▼. <0Um, Ii. B. 18 Eq. 
Sit i sad HO v. Bum, L. £. 

6 Ch. A|il 1S9, 1«7. 

(s|> late y. Jadt, Ik B. 1 Oh. Ap. 
2M } J)eiU y. Mmt (k, L. R. 

2^248} ijNNt T. J)iB{m»rt, 14 
W.&ftU; jr«rtewjrs«ilm,B.B. 
2 Sq. 480 i Md r, 

Cted^ I.. B 1 Ok ^ 10 1 BwoB V. 
BrCdtec; jKd.mi JfUt- 

t/ngHam, 05 L. K. 8. Ok 228 > and 


«oe observaUoiui of L. J. James on 
Clarlt V. Clark in Kdl v, PmrmMtp 
L, 11. 6 Ch. Ap. 809, see p* 812. 

(n) YaUi Jadtf and DetU v. 

jH€t40m Atari Ch., nfts saprd ; but seo 
Jori»oa V. Ihtheif Newmlkf 83 L. J. 
N. 6. Oil. 098 ; Zha G. J. k S. 
and aeo oommonti on ttiii awe in 
y. L. K IS S4i, 
ifriMUre Sir G^iko Joai^ M* Rj 
tr«ate liaaoreiTidad 1)7 r<i^ 



300 

* 

C^VItL 

awt«. 


'V'' 


Onsakiat ofte 
of tiro •djoiii- 
ifig teiMi«al» 
hr tlk« owner 
oCboth. 


fHK ABOTRACT* 

• 

before tbe Ajet^ the owner of the dominaai tenement n-ae 
onljr emtitied to euch a quantity of %ht ae was sufficient, 
aooording to ordinary usage, for the comfortable and bene- 
fidal enjoyment of his house or shop, so, since the Act, he 
can only acquire by prescription a right to a 
quantity of light ; not necessarily a right to all tiie light 
which he has enjuyiHi during the statutory period (o). 

In the case of Snj^eld v. Bmtvn (p). Lord Weatbuiy 
laid it down that upon the disposition of one of two adjoin- 
ing tenements by the owner of both, where tiie grant 
b unliinitc l in terms, there is no implied reservation or 
re-grant, in favour of the Wnemvnt retained, of a i{uasi> 
easement then eiijoytHl then.>with ; even though such quasi- 
casement l>e continuous or apiummt : and in a bter case (q) 
it was consideix-d to l>o well settled that if a person having 
a house on his land, the windows of which have existed for 
more than twenty years, sidls a jjortion of the land, the 
purchaser may (unless i\*straiue*l by the tenus of his grant,) 
erect any buildings he pleasi>s u|)on the land so sold to him, 
however iiyich they may interfere with the lights of tlio 
vendor’s house (<•)• In his judgment in SwJ^eld v, Bwwa, 
Lonl Westbuiy carefully confined his remarks to cases 
where the casement hail no legal exbtenco anterior to the 
unity of p<jssession, but was clainunl,*^ merely as arising by 
implication iiiH>n the dis{H>sitiou of one of two adjoining 
terotuents by the owner of 1»oth ; but the principle of the 
deebion, — the rule that a gi-antor shall not derogate 
from hb absolute grant, — seems equally a{^cable to the 
. case of an cascyient which has been legally acquired before 
the dominant and servient tenements becfune united in the 
same owner (s). In every sodi case a prudent vendor will, 

8m sad MUdder A'M r. bythsliMdi J sn ^ Ma o O i HlIw I mdh g 

eCt. Ap. 800. Lord W Mt tw iT*» otrio tui o o apm It 

(f}U Uf.KS. Cb.S49; oree- tn A#Udv. AfWOM. 

HBif iVerT.Oir<cr,l B.*N. 01«; (f) 33e tterW 08. t. Obrto^, S 

r, Mai Y timers mag. 

». a 1. Bat tw’rsM ▼. ITobM. (t) V.-C. Xbdinltgr. to Mo 

.'1* 171, ■ lAora <>». r. (Mil^ (iitt Miptit. 

Pftr V , iSirter it wtgi m Aj sppMvod (•) f, 187. 
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by «xpre^ re8ervati<m or ro>gnmt, koep on foot for his own 
benefit, in respoet of the tenement retained, any eoaemont 
or quaHi-ea8em(mt which be may have acquired or enjoyed, 
or which he may desire to exercise, over the tenement sold. 

Claims of rij^t of way, water, wateroouixe, or any oUier 
easement (except light) become primi facie valid after 
twenty* years’ uninterrupted enjoyment; and cannot be 
defeated by mere proof of such enjoyment having coin- 
moncoil at any prior perioil ; but, until forty years’ uninter- 
inpttHl enjoyment they remain liable to Ih; defeated in any 
other way in which they might have l«en defeated befoie 
the passing of the Act ; ejj., “ by prmjf of a gj ant, or of a 
licence, written or parol, for a limiU*)! jsu-iisl, compri.sing the 
whole or part of the twenty ycaix, or of the absence or igno- 
rance of the parties interested in opjiosing the claim, and 
their agents, during the whole time that it was exercised” it): 
after forty years’ unintciTUpted enjoyment, they become 
altsolute and indefeasible, unless proof be given of such 
enjoyment having been under some consent or agixsjment 
expressly given or ma4le for that piniwsc by deed or 
writing (u): after the end of the twenty years, and Ijcfore 
the end of the forty, a grant may still be presumed by a 
jury(r), notwithstanding that the enjoyment is shown to 
have originated in aif agreement by j^arol or WTiting not 
under seal (y) : but no such presumption is admissible if the 
owner of the servient tenement was incapable of rightfully 
granting the casement : f.g., if such grant would have been 
a breach of trust ( 2 ). 

Borne of the main points in the la^v as to rights of way 
may be here conveniently referred to. A ix)ad may be a 
common highway, even though It Is c^y occasionally used 
by the public, w is circuitous, or does not terminate in a 

(I) Pgr Parker 1 C, H.,& B.' (jr) /VwUnt v. 1 C. P. 

2tS. Coop- 339. 

{*) Sget. 1 (f) ItoekMt C. Co. v. IMdife, 18. 

(«) Sog 1 C. kt & R. m Q. B. 887. 
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toWQt or ta iooie oilier imblio rood (a) ; Md » very ebort 

eouiiiittoiift user of it by the public, c^<n]^ md im of lig^t^ 

wy ; is sufficient to raise a presumption of its dedication to their 
use (6) : hut the presumption may be rebutted by evidmiee 
of the owner's intention that Uie publie should only have a 
permissive ustT, as, r«/, by his arbitnuriiy doeiug the way 
for <me day in each year (r); or by showing that tiie state of 
the title was such tiiat a binding dedication was impos- 
sible (</) ; but mere non-uwr for any number d years will 
not destroy {j ), or pivvent tlio public from resumii^ (/), the 
right to a public w’ay ; though it may bo evidenoe that no 
sucli right ever cxisb-d The soil of a n»ad, whether puldic 
or pri\'at«‘, o</ uit*</iuin jilum t’lVe, is presumed to 

belong to tin* atlji>iiiiug owners (^): and posses by the con- 
veyanci', e\in ^\h^ le tin* huiil is ><et forth by admeasurement, 
and is deM;iiUsl by n*fervnce to a plan whidh contains no 
))ortion of the highway (A). 

A right of pii\ate way is g«*nerally claimed hy express 
grant or reM‘r\ation; hut siieh a grant has licen presumed 
from an uninteimpb**! enjoyment of twenty years not shown 
to be merely pel missive i), and the presurapUon may lie 
raised, even wheie the land is injthe occupation of a tenant, 
. . if the user has K*en of long duration, or tliere are other 

circuiiistanc<>s which pio\e that such user was with Uic 
knowledge of the ownei of the iiilteritaace (k). 

imy «t mm m A right of w ay, hy lu-cetssity, may lie churned, as arising 
* iixim an iiniiliisl grant, on the principle that a convenient 
way is impliedly granted as a necossaiy inci d ent to the land 

(а) St* V. lahtlilafUt of 8. 84S. 

worAj-l B. k AkL 83 . (/) Mm v. I B. 4 0. 

(б) Sm'jtj/ rAarily r. Mtrrytnalkrr, 6W. 

31 Mmir t7e ^ wlmo a iCriod t€ ilx Jtsrtdbl V* T fvm 8* 

fmn was iwUi aaflkkot 870 1 MMsm w O i Mbdumh 7 0> 

m Trmitm rf Ot BritUk M.%m. 

IfimwII T. Mbmik, • Oar.4 Mapn, (A) MSdt§k% 

(il) ltojto%B>**BL?a7. ffli 7 Cam 4 P. 

(I) Jb|^8 a k 9. 570} Md y. n 579. 
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C(mveyed{2);: of »bsolat« neeesdty for the .Omf. vin. 

user of the ewy at the dale of the grant is saffieient to raise 
the itQplkatieai(m) ; and the right is limited by, and ceases 
with, the neeeariljr whirih crested it (n). 

It is for the grantor to determine what is a convmuent By wbon t« 
way to the land-locked land ; but when, once the way has ’*‘**‘*™***** 
been crested, it seems the better opinion that the owner of 
toe servient tenement cannot divert it at his pleasure, even 
though the substituted way may be as convenient (o)- 
Where <m a devise a fam was severed, and there was no 
access to one of the severed portions, except over the other, 
and toe will was silent as to any right of way, it was held 
that there was an iniplie<l grant of a right of way which 
actually existed at tho death of the testator, who had himself 
occupied the farm (jy). 


A private right of way is not iit'cessarily lost by twenty I{«wtiglitof 
years’ non-user, the party entitleil having had a more convc- S*y*bo^ 
nient mode of access ; in order that non-user may have the 
effect of destroying the right, it must Iw the con^quence of 
something which is adverse to the laser (q) : and a parol 
agreement for toe sul^titi^ion of a new way has been held 
no evidence of the alwindonnient of an old prescriptive 
way (»•). A right of way by prescription must be restricted 
to the kind of user tovrhich the pivscription extends ; where 
it dcpmrds upon grant it may be lost by the user of it for 
purposea not antoorized by the tenns of the grant («) ; but 
unless iqpeciaUy restricted, it will, os a general rule, be con- 
strued as a right of way for all purposes. Thus, where a 


(() Pnetor v. ffvdgit*, 10 ExcL 
8S4, 898 ; t. (hUamd, 0 

Exoh. 1 ;92L.;.Sx.M9. 

{mflMd «. MnMH, 8 Jw, K. S. 
1180 i 81 L.J, Bat. 884 
(») Hiim T. 9 USf. 78. 

(a> Sm dMs «t Bliwklwm, la 
\FtanMT. 7 N.8. 1198; 

iBmft&sa*. 

{p) Pmrnn r. Bpatcer, sW mifiA: 


(q) B-hitl v. Want, 7 Exd»,*888 j 
21 Imw J, Exch. 334. 

(r) Imdf V* 3 C. B. N. S. 

120, 126, 127. 

(») V. Ghmn^ 11 A<L A EH. 
750 ; luid see Jffenninff v. JBurH€i, 8 
l&tioL 102 ; bill im Vmted ZcnkI Oo, 
V. (7, A. A C!b.| Ib Kt 17 £q. 15S» 
162 . 
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OlMih.'vni. w»Bgna>ied agsleway belonging 

... io the vendor ** to a wieket gate to be eincted by A^’ ' leading 

^ into part of the property conveyed to hinii and A., inetead 

of building a wicket gate, erected a cart fihed, and claiiued a 
right of carriage way to it, it waa held that no reatriction 
could be iniplietl from the terms of the grant, ami that the 
purchancr waa entitietl to a right of way for all purpueott (f ). 

A* to water The law as to wati‘r and watercoursea sceme in its prin- 
cipal p<*ints to K* as follows : — Everj' riparian proprietor has 
a pt'iind focir right to fish the atroam in front of his own 
land (u ) ; and to u.s4‘ it for his own purpiises, in any maimer 
not inconsistent with the exercise of a similar right hy the 
proprietor of land alstv** or Kdow ; hut he can neitlier as 
against tlu>s«‘ Isdow injiiro the ijunlity of the water, nor 
sensibly diminish its i]naniity, nor as against those alioxe 
can he <lam up the water to their inconvenience (.r) ; and an 
action will lie for diverting the waU'r, even without proof of 
specific injury (y). The right to divert and use the stream 
for the purpose of irrigation, is a <iue.Htion of degree, which 
cannot 1)c precisely ilcfined ; hut depemLs upon th^applica- 
tion of the als^ive general principl<‘s to the jiarticular case (c) 
Where the right to a ceitain How of water has bi-cn ac(|uiml, 
it will not, it si-eius, be h)st >>y the apidication of the water 
to a new' and more la'iiuticial use (<i). 


Ko light to 
lowiag water. 


the right to tlow'ing water e.r Jure nniurte only pie- 

AV/n'c/r, I# ll. t) ('h. 

Ap. ; «ee not«, p. ; and nee 


VniUd XiniMf /.V K, A. CV, 

L. Bs 17 Eq, 1$8. 

(a) tnmb ▼. AVrWyym, 1 Cnr, A K, 
An in wlm i» % riparlMi owner, 
and M to the power of a riparian 
owner to grant to a non^riparian 
ownarthe of the waleroourie, aao 
ifglCalV r. Arnrmftf, L. 2 Ex. 1* 
(n) 9ee IV v. Hmewrd^ 1 Sim. 

I } j€«nt f. SfaeMaf M. A W.849; 

% Omi ♦ Mmmrm ▼» 


ti Exck m. 

{tf) J/nrrop r. L. Iff 4 C. P. 
43 ; but ride 

(r) See WW r. HWd ; v. 

Oiww, M impnt ; v* Ojtik o/ 

PfjjrMoelA, 9 BeaVw 37 ; Mwddrti t. 
Aprmw; 2 Mae. A O. 43 ; Brnpmm v. 
ff^)ddimdi, 3 Jmr. K* & 24A 
(«) See ffMer r. Pornkf U B* 3» 
Bx^ l97}ilbiMMlligrt)mBx]dt^ 
Cliaitthir»9 Wdk* 1973 1 and eee WeiU§ 
a • Oh. Af. 14A A« 
towhaliail^iriMi owa w, Wtir 

a^mpip ww 
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vails where Jli has a defined eourse ; and does not extend to 
water flowing ovoTi or soaking through^ permeable land, 
before it has found its way into a definite channel (5). If 
the existence of a subterraneous watercourse be a matter of 
notoriety, the landowner*8 rights are the same as if it were 
superficial {e ) ; thus, where there was a natural drainage by 
means of swallets/' funnel-shaped fissures in the rock 
forming the Mendip Hills,) and the waters running through 
them found an outlet at the l>ase of the hills, a mine-owner 
was ivstrained fi-oiu fouling tlu^ surfa(‘e waiter, to the in jury 
of the owner of an ancient mill wlu) had long enjoyed the 
water in an unpolluted state (d). But the principles which 
regulate the rights of oumei's of laml in respect of water 
flowing in a ceilain defined coiii-se, whether in on open 
stream, or by a known suljt€*n'aiieous cliannel, are wholl}^ 
inapplicable to watiu peivolating throiigli undei-groiind strata 
udthout any ^lefinitt* course (e) ; thus, it has Uvn held that 
the owner of an ancient mill coiiM not maintain an action 
against a landowner, who, by sinking a deej) well on his 
own g^und, Inul intercepted tiu* water wliieli would liave 
otheruiHO |xnxjulaU*d through the soil into a river which 
supplied the motive power to the mill (/'): but where water 
from a spring flows in a natui-al channel, the landowner 
eaiiuot cut off the spring at its source, to tlie injurj' of a 
riparian proprieWr lower down the strc‘am (//) ; and he may 
nut use his right to water ixi-colating through underground 
strata, ho as to draw ott‘ the water flowing in a defineil^ 
channel on his neighbour s land (A). 


Alright to UBC a natural strcaiu for the pmix>se of washing 


(f) Ohamnarc v, Ptchards, 7 IT, L, 
Ca. 849 ; 2 H. a N. 168 ; aiid see 


(ft) Broadhetit v. Xtunaftofftam, 11 
ExdL 002 ; sad iee Mipfiron v. Taifhr, 
tliui 869, 868; 

(i;) BSskintOH v« Omnd JunHim 
Cmud 0»., 7 Exoli, 800, 801 ; but tea 
Oummart y. Jtwftardi, 7 H. L* Ca. 
,849 ; Orand ObmoI Co, v. 

Mar^r, Lr B, 6 Ck Ap. 48a 
(d) v. JSriMor, 9 Jnr. N, 

& 1152 . 


.ddaii V. BlwuUti, 12 M. & W. 324. 

(/) Ckaoemore y^BtcAarda, M 
qufwUoniag Dk/binpom v. OmndJune* 
tio» Canal Cb., 7 Exfih. 300. 

{g) Jhtdden y, Omrdiano qf ChUon 

raipii»lH.aN.627. 

(A) Grand /unoHon Canal Ob. y, 
L. B. 0 Cb. Ap. 438. 


jCbap. Vlir. 
Beet 6. 


exeept where 

ilbiuia 

defiaita 


Preecriplive 
right to foul a 
Btreaai. 



•am ixumxrt. 


iMX»;iiiid«flnyittgoff4^saiid,(^e.andraUi^ 

..■■■...I. 1 11i«tteQeaBaiyworkiiigof*inine,iiuiybeMq^d|!4^by cu8t^ 

w limcription (i ) ; but where a pfreocriptive t%ht to foul a 
stream has been acquired, the fouling must not be enlaij|pd 
to the pivjudice of the other riparian proprietors Qt ) ; nor W 
as to incn«sc the pdhition by a novel mode of user (1). Tlio 
mere suspension of the exercise of the prescri pt ive right is 
not sufficient to destroy' it, unless there is some ovii^tmce of 
an intention to altandon it ; but where dyo-worics had been 
disused for more than twenty years, the right of hmling Uic 
sircaiii which attached thereto M'as held to be lost (»«). 


BbUMOMi 


nslwnil Midi 
Miificiffil 


M iviMelt the 

amjibo 

Msjoind 


Tlic same nilo^ whuh tho rightii of xm^r of a 

natuml stix^ain, apply aIm*, in goiuaul, to an artificial waU^r- 
coiiiso, l>nt with this in«>ilitication, r/r., that in deteniiiniiig 
what riiflits can acnjuiitsl in ivsin-ct of an artificial watt^r- 
oour-o, thi* special or toi!i|M>niry purjiost' for vrhich it W’an 
originallv cun>tnictc«h an<l has sin<*c lx*cn iist*d, itiurt not U‘ 
overlooked ^ n) 'Flms, a um i* foi twenty ycani of the flow of 
water from the agi*iciiUuml drainage of adjoining land givcH 
no right to its continuance (<*) ; so» no prescriptive, right hy 
user can lx* actjuir^Kl to the overflow of w^ater from a lock, 
KO as to pix^vent a canal company from iinpioving tho coii^ 
struct ion of the lock (/d ; so, a person ri’ceiving waU-r dis- 
charge<l from a mint* cannot insist on a eoiitinuaneo of such 
discharge {q) ] so, the flow of water for twenty years from 


(•) Carf^ V. iKureriny, 1 H« & N. 
7S4 i 2S L. J. Exeh. 251. 

(Jt) V, LiffkUntltr, L. K. 2 

Ch, Ap. 478 ; I-. It, 8 K»|. 272. 

(/) BaxtadaU v. MeBurray^ L. R. 
2Cli. Ap.720. 

(k) V. Li(jikUfidert nU inprd^ 

and ala> mi to aiiifieiiidoii of the 
MMCinoni, tmipmm y. Orav€^ L. It 0 
^ Chs Ap 761;; aadi m to long^con- 
i * tfsuM btoMptlon bom iiatanU 
* «Mri|vtwiniBv.AK/i^«B.ir.o. 
181, Sid M to to foSKto 

aMSM lh v, 

fM»<g|||y, WttS ^ O tmmomn, 

^ . A 


L. It. 1 Ch. Ap. 848; AU-Om. v. 
Jfojror, Ae.,«f B. CCh. Ap 

688. 

(a) jr<vwtr. €Mmkk, 11 a!^ * E. 
671 ; V, Eton, 89 L. J. Q. B. 

138 ; 8 Jar. V- & 1087 ; JffwUatl v. 
JhaitmJU, Xa, B. 9 Xib 1 , JktAm v, 

{«) <hmkm T. JBCtumtd, 8 ExdL 
981 } WM 0. inw^IBwh. 748. 

Im[\ BuidbidbBmmui Wotttdkmkbt 
OmmI CbC to JNk8rfivibM» (hoHt Oa, 

(ri ArtisnMl V. 041 , 5 HAW. 

m 



m 


the eaves of a house into a se^bour's yard, does not pro* cau^ ym. 
vent the owner of the house firom pulling it down, ot altering 
it so as to diseoatmue or lessm the supply of water firom the 

roofCr). * ' 

■ .’I: 

Iho waters of a eanal, having been devoted by the Legis- ^ ^ 
lature to that spedkd purpose, are, as respects the power of ' 
adjoinihg owners to acquire a right over tiiem, on a different 
footing firom waters Rowing in ilteir natural stream, or in 
an ordinaiy artificial watercourse; and the general rule 
that the purpose for which artificial waters have Injen 
collected most lie reganled in determining whether any 
prescriptive rights have Itecn oequin'd over them, ai»plies 
with especial force to the water's of canals (it). 


A right to pump water from a mine, and to use it, and A* to right to 
then let it off over mljoining land, has been luiil to be a 
right of “ watercourse” within the Act (f) ; so, a right to 
discharge rain-water from the roof of a house upon adjoining 
land may Ihj acquired by twenty years’ user (»). We may 
here remark that a reservation of “ water and soil” has been 
held tf) mean only water in its natural comlitio?!, and such 
matters as are the result (tf the ordinary use of laml for . 
puqsises of habitation, and not to include refuse from a 
manufactory (x), , 


Tim bed of all tidal navigable rivers, and of all arms of A« to omer- 
the sea, presumably belongs to the (Vown; but primarily 
for the benefit of the subjects: and the public right of 
navigation is paramount to the private right even of an 
express grantee of the soil (y). As between the Grown, or 


(r) ITooi *. Wtmd, 9 748 ; 

Arherigkt t. mjira. 

(«) and WomattiMrt 

Catud Oo. V. Canal Cb., 

11 Jar. N. 8. nt L.B. 

Ap. 254 ; and out n^^onidw JAmon 
V. Bkftmlmrf wi ttaruftri Jt Cbb,L. 
B, 8 Q. a era 

<0 ITriyil V. WeSamt, 1 H. * W. 


77. 

(u) Tkonm V. Tkmat, 2 Cr. H. & 
R. 84. 

<x) Ckadmfie v. ilandtn, L. a 2 
Exoh. 285. 

(y) (iatM T. Fm Fuhtn of WWt 
dal/t, 11 H. U Ca. 192. Seek too, 
ifafeoliMM V. (fJka, 10 H. Ih Ca. 
608. 
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mo. Onim% gnntee and a seaside Utadowaer, n^t of 

, — the fonaer is presiunaldy limited by the line od medium 

hi^-tide, lietvreen tile springs and the neaps (t). Where a 
river is not navigable, tiie presumption w thft each riparian 
proprietor is entitletl to the soil vnqwi ad wedmm aqwfe (n); 
being similar to the presumption whid) exists in regard to 
roads (b). No riparian proprietor can, without the consent 
of the opposite pioprietor, erect any building, or {^in, or 
make any change in the alveus of a river (<*) ; and the rule 
is the same in the case of a tiilal as of a non-tidal stream (</). 


Actotiw Eveiy lamlowner, independently of prescription, and as 

an original right incident to pro})erty, is entitled to so much 
lateral .suppui-t fioiu his neighliuur's land, as is necessary to 
kwp his soil in its natuml state (») ; but he has no jnuhui 
fwif right to overburden his own land by buildings, and 
then to nspitiv an e.xtraordinaiy amount of support by his 
neighlH)ur’8 loml {/). If however bin buildings, although of 
n*cent eivction, do not contribute to the sulwidence — that is 
to say, if the facts s1k)W that the sulwidence would have 
occurred e\eii if tl»e biiililings had not ls*en eivcteil,— he is 
entitled ti> full damages in case of their being destroyetl or 
injurtsl by subsidence caused by subterraneous workings 
Hflwtlw right under the adjoining land Q/}. Tlie right to extraonlinaiy 
^^dred. support is an easement coming witljin the provisions of the 
Act ; and if nut ac<iuirc4l by gn&it or reservation, can U* 
ar juired only by forty years’ uninterrupted enjoyment fA,. 
But the grant of such an easement may W implied ; for a 


( 7 ) V. (Jhamlertf 4 De 

Mr A O. 206 . Am to tb« title to Untlit 
gaiiMfd from tbe iie% either by Allnvion 
or dereHciion, uid either by natiirml 
or eoUAciel eee AU,-Cftn, ▼. 

4 De 0 . 4 Jo. 66 , 

(a) in Jbait V. ir^ie, 2 St. 8c. (X 
EsU66. 

(h) r. ^mu, ZilUK m. 
mekmr. 3forri*,URlB.L. 

I (d) 40L^(ji4m. V. Umi ^ lemdakt 

ii.s.7%f7r. 


(r) y/unt V. Pmke, Jahat. 70 S i 
JMoOum y. WUma, 8 SL f BL 128. 

{/) Harrii r. Mfiiag, 6 U. kV. 
80 ; Jlwmfliria t. Bregdta, 18 Q. B. 
780 i *. B BMh. 

7»S : Aimi€ V. Markm. 8 C. L. R. 
1004 .' , 

(f}Smmv. UnLkK. 

18#{ S kv g m ce Umm v. JTMwto, 

' (k) HiAOk T. AgM; • 

709 ; ■» aad «««Mw Aloma v. 
Flow fK'l Jar. V, B. 1177. 



^ wllWif 

'VMflbf on. illiyttw li liitiffliitl^^^ tfiitti ^ttuibLViii 

nuib ft ftUMftttlffti'^-^lMl^^^Pttrt ^mtk %js "h^ SS {n 

neottMftiy liii|» 4ftr 1^ i(^ ift iti tlltti i!ondiiio&, w «|mii 
•{){^^ to 1i|r ffW^Kito fiv whid) the gnmt iraa esqineedy 
loade; ha^ Aft {MNMftift meftsore of such support dcpeiA 
apaai th« qndfti dlllBiBtaneeg of eftdh ease (i). So, where 
houses are hfttlt en land hdoi^fing to the same owner, and 
are then add to diffinrent purchasers, or some ore sold and 
others rdsened by the landowner, the right to mutual 
support win be presumed, by way of reservation or grant 
in the several conveyances (k): but where two adjoining 
plots, or houses belonging to the same owner, are sold at 
dtflhient Aom, the measure of support, to which the second 
purchaser is entitled, depends on the terms of tlic contract 
entere<l into with the first (/). 

When the right of support is interfered with by the with- vrhm i%bt of 
diawal from the adjoining land of the necessary supporting 
strata, no right of action accrues until some actual damage of nvpoti. 
has resulted from the withdrsaral of the support (m) ; and 
the <Ianiage must be appreciable (n ) : but if tlie j>arty with- 
drawing the support insists that lie lias a right to do so, 
without being liable fur any damage resulting therefrom, ho 
may, it seems, be restrained by injunction, although no 
actual miechief has occurred (o). 


(I) flriidMifas JL Ot. ,T. s^, 2 
Mm(|. H. Xt. Ok, 419 : 99m. N. a 
628 ; IbmMkam v. tTiftos, 2 Jur. 
K. aitotftSB. a BL 608 ; 8E1L 
ftBim; 8 B,X«.Gk.»i8i 8 Jar. 


N. a 066 ; JMfttt V. JBMmi, 0 Jar. 
K.a 600;tSLftBL048t iToAMt 
V. lUktrt*, t at a SL 826; Ooit- 
JgktfteJfcfav. Jtd idM i fk , 8 Jar. 
K. a 678 ; AWfWt r, J ft i ) H»a « » 


'6 Iw. N. atmi 0X Ik Ca 608 ; 
r Jw. N. wkjtt w iMa 
L.B.7<aanv~' ' 

M AcM.t Mk% ibfth 'mi 

g) MnrdUtt, Jf9t Xi«a 


voh t 


6oa 

(m) Jhnomi t. Ihctkiouse, 
ovenvliag A'irl^*i6 v. HV/kmu^ 10 
Exeh. 259 * m 6^ too, A^oriA Siu^em M. 

V. mHotl, 1 J. at H. 145 ; 2 De a 
F.4kJo.42S| 10 H. L. C4. 320* But 
•06 Jlarrop r, fftnt^ L. R 4 Bx* 
43, of abiiimotioii hy fiptalAai 
ownor, wbcdfe i|o of Mtion wm 
iMld to bovo MOtoed, «|jklioo|^ no 

|8f4l jhftftft *T*ilitritd * 

(«) AwM w XhMtnft, IT B. 1 
aP,884. 

(k) jt Ok w m**, 
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wnifc 


«r gnat of'niiieniK irHii jpower to woric 
^l£li)^4kNit noltia the ehecnoe of eiqpra» itipiihithni, deprive 


.... A, ■,,. ' — — ^ m 

gW.g"ft ^ Wit&ee ovmei' of Mb natond right to the euiiport of the 
mtmwff stugaoent strata; the preeomption bang that he retails the 


^ « «r ^ - 

•right to enjoy the surface nunh et fim»4 aa it was before (p ) ; 
even though it inay lie impossible to w<hk the milies without 
causing a subsulenoe or an absolute destractioa of the 
sttiftoe (}) : and the right of support whidi a surihoo owner 
is presumed to retain for himself on a sale oi minerals, 
bri(mgs e<iually to an allottee under an indosure, where the 
minerals and the right to work them are reserved to the 
Iwd of the manor (r) : but the ordinary presumption is 
rebutted when the IncIoKuru Act or detxl d* grant contains 
a provision for compensation Iwing paid by the l(»d of the 
manor or the grantee in csm* of injury being occasioned by 
his exercising his powers (»). And where A., by draining 
his land, causes a sulisidence of tlio land of B., aa adjoining 
owner, he is not liable for the iigurj' thus oceariooed ; the 
Common Law doctrine as to the riglit to support not ex> 
tending to subterranean wat<*r (t). 


3 CBM ihsf» 

.rnjtnfud. ly 

iMMJiMUliMI Oil 

lof 

Imfyl 


We may here remark tlmt the Land Tax Redonption 
Acts, in authoriring salt's of lands belonging to ecclesiastical 
corporations, for the purpose of redeemk^ the Land Tax 
ehaiged on their other lantls, proride'for an implied rcserva- 
ti(m,,of the minends. It is believed that the point is not 
nnlrequently overlooked in practice. 


4*!^# 


Ihe absolute owner of a min^al stratom, whether under 


if)D^ifdaU r. Suttrtmm, S K. & J. 
n$ ; M^ftn r. 7 «jf 6 r, 2 U, A N. 
ns ; VbtnTM r. XfiUag, and Smart 
V. aii mifrA ; tad m» Bm- 

fa tt i m T. ntiMi, tiM tUtm 

A* ?**• f** • «|||W» { 

” i Dthtf MaeSndt, 

^W% 4 % m>,«ad MMi titwk 
IWMlt #» IMT % 


aot Iw vaHud iMoak dHtrarin ^ 


<ri Mwrli V. OtiaidttJm, K. 8 , 

M»|f XLk«.il4t» 
k) JMhr sf AwlMiiv. WadtlNUt 

^ ^ la fAa* inr ] Me v, 
ft j r ri Wn a L. It 
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a grant or » i«MiN»i&«, ii fl^iillsd io me ii Itw Chap.Tin. 

he thinka fit, ineoiMfatent with i|ie righto of the owzier *’ 
of the vaacttfio, egr., <^11 a meam of acoeas to a 4 }<niihag 
mineral {Kroperfy (u). 


By the 77th section of the Railways Clauses Consdllda- A nfimmy 
tion 4ct^ a nulway company are not to be entitled to any wuSaSt^ 
mines of coal, ironstone, slate, or other minerals, under any 
lands purchased by them, except only such parts thereof as »pw » p«r* 
shairixi necesaaiy to be dug or carrie<l away, or usihI in the 
construction of the works, uhIchh the same shall have been 
expressly purchased : but they may alw'ays secure sufficient 
support by the purchase of the subjacent minerals; and 
may delay such purchase until the necessity for it arises. If, 
however, the company decline to purchase, the inine-owTier 
may work the minerals in a proper manner according to 
the castom of the di.strict ; an«l the company cannot, under 
their statutory purchase, claim the benefit which an ordinary 
purchaser would have hwl to the subjacent and adjacent 
sujiport (.r). So, a statutory p(»wer to construct a sewer 
diM<H not imply the ordinary right to the ncce-wary lateral 
support ; in such a case, the easement must l>e acrpiired by 
purchase (y). 


C’iaims of rights of common and other profits <t jyinuhv, ^ ^ 

become pHnut facie valid after thirty years’ uninterrupted mm and 
enjoyment (;) ; and cannot be defeated by mere proof of such 
enjoyment having commenced at any prior period ; but until 
sixty yesnm' uninterrupted enjoyment, they remain liable to 
be defeated in any other way in which they might have been 


(id ijmst V. Ma$e$, I 4 . T. S4 'K S. 
4M ; Ihikiif Smttimr. Orakam, 
L. n. a Bo. A Di. AMM. 

t«) a.W.X(At V, MtamtU, Ik Q. 3 
S.4tlr.Ap.37iyMt«rv.(i& 
4B.ftK.34s3 sa(isB.ftB.«a»i 
•ad *M (MtdMitw Jl. Cft. ▼. S 
Kmi. H. L. Oa 443, s.om balm 
tiw BaOway* 0 . d AW 3 JOwiftp CM 
Cb. V, OnrotTMt', 1 B. ft Ad. 83. 


(y) Mttrop. /hard tf WM» v. 
Mdfap. S.Co.,UM.i C. P. <133 
affld. L. B. 4 C.'P. 133 ; Md aea 18 
ft 13 Viok c. 133, m. ISS, ISO, 151 ; 
•ltd 11 ft 13 Viot. a'lll M. 38,33. 

(«) 8m JMfaf T. dflaftiMrA 3 AA ft 
K. Id. Bm m Dm till* MvaiNd 
bgr MN «ut b* swMlr MMXlMiim 
«ltb Hm mm, Awiw V. WtBiiiaMii 13 
<i.B. 54 <, 
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Hm tumfiimr of tlio AioL AAmt dbctv vwun* 

’ '>7^ ' * " * * ' O — —*• ^ 

^ ipidntonrafdied onjcqjrmQnti tiwy iKwmie iiid»> 

ftNMflil^ mdoM proof be £^v<« of oiifili eiyoyttenA^^ 
euidflir some consent or^agreemeni eiqireaelly mule or given 
Inr that purpose by deed or writing (u^ Btot » daiib to a 
Hgbt of common, &e. may be defeated after ti^y yean* 
c^oyment by showing that it could not have Sad a legal 
origin (6) ; and it would seem that the Act doeanot i^pply 
to any case where the establishment of a ri^t by meana ^ 
it would be a violation of the express terms of statutes* pro* 
hibiting the granting of such a right (r) : nor where the 
dairn is one which tcannot l)e lawfully made by custom, piv- 
seription, or presumed grant (</). 

# 


SfaliSf A right to hank or Ash, implies a rij^t to eany away the 
' game or fish , and is therefore a right of profit d pmulir {«) ; 
and even a right to angle fur aumsument, leaving the fish on 
the shore for tlie landowner, has been lidd to be of the same 
nature (/) m, also a right to sh(M>t But the mere right to 
hunt, that is, to follow in the pursuit of gune over land, 
dues not of itself import the right to tlie animal when taken; 
and, if oonfine<l to Uic imlividual claimant, would seem to be 
attributable to a mere personal licence of pleasure : but where 
tlie right is exerciseablc by the clai m ant or his sssignB " along 
with servants,” it is considered to inv^vc a r^ht to cany off 
the game ({/). 





A right to dig coal or other minerals on am^her man's 
land is a right to a profit d prendre, and, if reasonable and 
, certaiii, may be claimed by prescriptiim (A); thou^ not by 


(a)aaet. 1 . tfeioMw v. UfUm, 5 

iLtyr. $»& 

<l) ICSL T. A«w nmt Oimmk 
•(•■»!% IS B. SO; S Jnr. N. 8, 


. , , MiB % fyfot th m rnk - 
a te ir. A 




sajkiU} 


(^ir ffhhwi V. Ifsahr. 7 M-ttW. 
UiMmH% tMm, 7 «. 1l Cl(k 
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custom ({) : »ii||^ id 4i|$ti»il cany mrsy tine Mil fixan ,jCiy.ynL 

iaioUier*8 land, siaiii Cr Hoiii» Caanoi be eUablidhed ..■: 

hypnataf^mij^. 

Whether itfie right to the mte and aeveml hm*bage and 
pasttuage lahd is within the Act seems doubtful (1) ; but 
t]w rigbtj||b' iake^ a2oti^ tcifA ot/iers, any of the produce of ; . 
fand, grass, turves, or trees — or of the soil itself, 
sand, clay, or stouM — ^is a light of profit d prendre ; whid^ 
wit}^ reSMiiahle limits, may be claimed by prescription. 

Hie lij^ to enter and draw water from a natural spring is, 
however, an easement, and not a profit d prenchv ; running 
water being no part of the soil, nor the produce of the 
soil (m). 

From what has been previously said, it would appear that PatMte 
the period for wliich a vendor, in onler to show a title under — !!?— 
the Act, must prove nnintenaipted enjoyment, is as follows ; 
viz., twenty .years in the case of lights ; forty years in the case 
of ways, waters, watercourses, and other easements (except 
lights) ; and sixty years in the case of rights of common and 
other profits d prendre : but, in the second cTass of cases, 
where the land or water which is sought to be afifected by 
the easement has, during the periotl of enjojment, been held 
for l^e,or for any i^rm exceeding thrM years, the rever- 
sionet, notwidistanding the expiration of the forty years, 
has a period of three years from the determination of the 
particular estate in- which to resist the claim (n) ; so that 
unless (as can seldom be the case,) the vendor can show the 
title to the land or water, ho cannot, by evidence of enjoy- 

. g) t K. a io. 7Ch.Ap699 M 

tita,a8i ; hot im JbiMfV 'r.Bmbm, in U m tern ** miMSila’’ 

10QB.aS. ibSM WelgiaMi; t/irfiw, 6M.a 

CQ. B. 41S| W.398,m;^PMaeM.aW.53^' 

mvra Am S41 

to ttffHf .E ^ MO IfaMip 4 IQL 

JMivS T. JtqMT, « 70S;lJ«r.N.G( ’704. 

IMIV. irOmi, li.B.lOb. Ap. 80S, (a)SMt aBMPnfSv. SUmun 17 
ffWaSsklSSi i^OMWoltadta 
|«dpMaSi. 8wtop A«(v.gat]L;B,- . 



97* * , t» AlMlftACT. 

^ .ifMA no tiitle BBAgaibui ihe Mvenrioner, gives no title 
te i^ninsi the owno* the pertieukr eatite (p): end it 
BmH* he observed that, ss regards the prinut/otfie title vrhieh 
is gained by a thirty or twenty years' poseeeaioa under the 
first and second sections of tiie Act, the time dating whidi 
there nuy have been any disabiUty, or a sahmstii^ life 
estate, is altogether excluded by tlie seventh section. But 
as respects the easement of light, the Statute contains no 
leservatimi of the rights of the reversioner (9). > 


SajojamS 

nMthsv* 


I wwp to d 

andMOf 


ai^SBsis 


In all the above cases (except that of a daim to light), 
the enjoyment most have I>cen uninterrupted (r), *' as of 
right ” (s); and must Imve Im'cii subsisting within, at most, a 
year before the comiiienccinent of the action in which it Is 
relied on (/) : the claim then'foro may defeated by show* 
ing that, for the whole or a part of the period relied on, the 
enjoyment was by parol liwnce ; or was exereiaod by sbwith, 
or without the knuwdedge of the parties interested in 
opposing the claim («#) , or that the party exercising it was 
himself, during all or any part of such |)eriod, entitle] to tlie 
possession ol' tlie property sought to be affected (,r). In 
cases fidling under sections 1 , 4, and 7 of the Act, an ei\joy> 
inent, as of right, may Ik; proved, by showringoryoyment for 
several perio<ls, amounting t«»gether 4^ tlie statutoiy time; 
and that, during tlie entire iiiterv'als between such periods, 


(o> ^JU V. H'oUcr, 1 < ’, M. t K. 
210. 

(ft 8, r 2il. 

(g) Vid€mprd. 

(f ) r. G9hi»i€r, 4 M. 4 W. 

m. 

{$) See Pcmtrn t. WtaU^ 5 SI. 4 


(I) 8m Pmrk'T V. MiuMO, 11 Ad 
, A & 7^1 8 a 

S81 ; (^mailer. 8 Ssdi. 

S#* 

n fTsOw, 1 a If. 

g». W»} AMLh 

If.# 
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W. m ; WMkip V 10 

£»4.4 

{«) Onkjf V. (Torditer, 4 M, 4 W, 
hOO ; CkjfUm v. CMjr, 8 Q. B. 818 ; 
CitajfV. l%««tmi|r|0Cer.4F. 47; 8 
ML 4B. 244; v. JM; 18 

C. D. 888; //tuM^ir. WmwidBf$ 
888; /«8Mif t, JPkmt0 4 Ad A 
m 781 1 V. < a . 4 S* 
884 

of 8 iOiittiltti W toiilv^ of 

mIiI% Sls'J#iii|fWlr iSiifpm% If 1 # 4 
W* 484 UiiM fAI 

JMiniNia wCMsil tt. &• C*. Jf, 
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TBB'' 

and between th^Utst of titen Mid the aci^an, (if such cStqp^viiL 

iotervwied,)ii^ «««#»* to be *ff®c^ — 

of • teneot lar life or Jbr yew escoeeding three yeaw 

But, »8 reapeete tiie eaaement of light, the mere feet of 
aninierrupted eiyoyiaent for twenty years, otherwise than 
by consent given by deed or writing, confers an absolute 
ritle. The en|jo3rment need not be “ as of right so that 
proof of a parol licence is immaterial ( 2 ) ; and so as there be 
no Bubnussioa to or acquiescence in (a) an adverse interrup- 
tion, absolute continuity of enjoyment is not essential (6) ; 
nor does the existence of disabilities or particular estates 
make any difference: but the enjoyment of the access of 
light must have lieen in the character of an easement, dis- 
tinct from tlie enjoyment of the land souglit to Iks affected ; 
so that sixty years’ enjoyment of lights looking out upon a 
garden which the owners of the house had held during that 
period, as tenants from year to year, was held insufficient to ; 
confer a title (<•). 

By interruption, it may Ijc oliserved, is meant an adverse 
obstruction, and not a mere discontinuance of user (d ) ; but 
the question, whether a discontinuance was voluntary or 
otherwise, is one for a jury (c) ; and although interruptions 
for less than a year, will not in themselves prevent the 
operatiqn of the Statute, yet they have a material bluing 
upon the question whether the enjoyment has, in fact, been 
“ as of ri|^t” (/) : and an inteiruption by a stranger is 
within the Act (gr). So that, as betw^een vendor and pur- 
chase, it would seem to be necessaiy' to give evidence of 

(y) Osttim V. Cbr6y, S Q. E 813. W ItsrMye v. tforwiei^ 3 Eidi. 
ifojW, Jte. «f Londom v. Pete- 562. 
mW tSwvdsy, 2 MW. A E 409; («0 »• *81 5 

PUfib r. ntsm 11 AA k E 088, C*flr%, 12 Q. E 616 ; 

M p, «96t Mtd M* PMmn' Cb. htd/fmattv. Orme^tMitvrt. 

T. PvMVImW CE,« Enb. 680. («) «ht t. Pl>$kr, «6» 91 ^ 

(•y Sbmr V. Okmm, E E 10 if) JButo v. Water ITwfci. 

C. P. lOA 11 O’ ®* Ml, 274. 

41) V. ensit E E * Oh. W VHtimse, 16 q. E 
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Wtgf Iw) vim St hM Iwan held 

J 5 f3 » *«ii<i of Hg^t> tliii {wjnunt of nntibr Ih* w M amwit 

^ " |ik«MAia*iiiteniiption;*btttt]MCWrt l«ft 

llttHlkn whether sadi payment ehOFtred Iha enjoynMat to 
he different from tiutt contemplated by the iuet It baa 
been dedded by the House of Lords (b), ennftrtinhig the 
decisions of the Court of Queen’s Beneh and 3K>dieq;nar 
Chamber, that, under the 4th section of the Statute, which 
provides that no act shall be deemed an intem^Ctt, vnkws 
anbmitted to or acquiesced in for one year, a parly who'haa 
uninterruptedly cnjoyed*or used the easement OV i^i fbr 
any period exceeding one year short of the term whkb 
would Ih) sufficient to confer a statutory title, ean, upon 
being disturbed in his enjoyment or user at any time within 
the last year of the statutory term, at once claim the bendit 
of the Statute. 


WttMBsler* By the 3 & 4 Will IV c. 27, the time wilhin which pro- 
oeedlngs can Ito coiiiiuenct'd either at Law mr in Ei^uity for 
the recovery of any land (/), or of any rent, i* reetricted to 
a period of twenty years (ni), or, in case <ff omtiiniona (n) 
disabilities (o), forty years from the time at which the right 
to prucce<l fur the recovery of such land or rent first aocmed 
to the phuntiff, or to the party through whom he daims (p). 
And the Act does away witli the old doctrine of n<m*adverse 
possession, except in cases failing within the 15th aeetion (g), 
, ’which has now ceased to lx: operative. 




Tim word “ land" by force of the first aeetioa ineindw all 
corporeal hereditaments, and also tithes (except tithca be* 
’ longing to a spiritual or eleemoeynaiy owpemtma a(4e)» and 


Xpwev. Oifpeiiler, C Sxdi. 

S». 

^ Mulnan^ 0». v. Per U h Claim 
9»L jr. VHt ttA. CL, ■csMti 
f IfoiLdMl 

^ pmm. S a A V. 

** m$ a »> » 4 % ** *»» ^ 

^ «f IliMiV IsMddVlHd WM*« 
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taiy or intamii ilH»dba(r)> The opecsitko of tiw om^ym. 
SIfttate 18 OMilKiMid io mm triune ilieie «ie tW {Murtko^ ‘ 
omIii oUhning m mlanwb in tiie knd or titiies; 'and doos iioti * 

M betwofoi tithe^mner and tene-tenant (a) ; Imi by 
^ Qeo. ft 117 , a. S, the period of account in Equity for 
tsthea aa between the ierre-tenant and tithe^wner is limited 
to rix yeaia before dling the bill (t). 

The word "rrat” by the first section includes heriots, and 
all eervicea and aoita for which a distress may be made ; and 
all anniuties, and periodical sums of money chained upon or 
payable out of any land (except moduses or compositions 
belonging to a spiritual or e]ceinos3rnaiy corporation sole). 

The term has been held to include quit-rents (u) ; but not 
rent reserved on a demise as between tenant and rever- 
sioner (se). So, heriots payable at uncertain intcr>’aLs, and 
runt payable at greater inti'rvals tbaii twenty years (a case 
not likely to happen), do not aptx’ar to fall w'ithin the statu- 
tory definition, though they may still bo cunsideiud as pro- 
perly foiling within the more genciul provisions of the 
sooond section (y). 

Filing of the bill, and not sen'ico, is the commencement Wbat k the 
of the suit for the purposes of the Act (;) ; and an amended S^ntrfthe 
bill dates from the tiling of the original bill (a) : but uime- 
oessaiy delay in instituting or prosecuting the proceedings 
may disentitle tiie plaintitf to the assistance of the Court (b). 

^r) As to the alstatisy am s ning of ( 2 ) Oapjn'H v. Gray, 1. Y. ft C. C. CL 
Ihs weed lllli Is Itetare Acts of SOS; MarrU v. SIIim, 7 Jar.. 418; 

FsiUHsent, WM IS sad 14 Viet. 0 . 21, Purr^y. JUenntrkaaad, 9 

aset A HarrUmm v. Daitjaaa, 2 Dto. ft W. 

(() 8es Dm* md Okayter V i Ponttr y. Tkompton, 4 Dro. ft 

▼. CM, ISM. ft W. 817. W. SOS ; Boyd v. Iligyiamm, FLft K. 

{tiGMet, Wokr^SO Ih J. 72. 80S; but see Aft.Oea. t. ifofl, It 

(«) Da Dimmir r, Owm, 8 Esdi. Pri. ^80. 

MBUOry.Vtm^lDa Q. k S. 
1#.T,UI>Q.B. 428 ; V. On^, 11 a ft VM. 

(44rnHav.JEBb;SM.&W.118. «8. 

(^yfles Bsaon lWltt% Jirigauat (I) FitnUr r. Tkompmtti Ovfhy 
ia Dm* V. Dt S m mm if, 18 M. ft W. v. t^y, «ad ftsytf t. uW 

]h Dmmtir wynk 

188,178. 
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4 |lfMSiito«ii of B itoeiver p«v«iite iinra from ronnhigf 
III Anbw of («), Iwtt not 08 » (ttnofor to the suit. 

!f 'H # ^ 

*■^2211111!^ oantaine a saving danse in case of ^hsability 

fta arinng fiom infancy, coverture, idiocy, lunacy, nnsoundness 

of mind, or abecnce beyond the seas ( 0 ) ; in any of which 
cases, an action may lie luought at any time within ten 
yean next after the time at which the person to whom the 
right to bring the action shall have first accrued, diaU have 
oeased to be under such disability, or shall have £ed. This 
saving clause applies where there is a succession of dis* 
alniitics without break . thus (/), where A., being an infant 
when her title accnu>4l in 1833, marrie<i <luring minority 
and continuiMl under cinerture until she anrl herhusljand 
brought their action in 1870, it was held that tlie action 
was maintainable No action is to lie brought where a 
person has Iss'n subjisit to any of these disalnlities, except 
within forty years aftei the right of action first acenusi Q /) ; 
and no time iMyond this maximum limit is allowed for a 
succession of disabilities (A; No part of the United King- 
dom, nor the Isle of Man (liannel Islamhi, nor any of tlio 
adjacent islands are to lie considered as “ beyond the seas* 
within the meaning of the Act (ij ; and this provision has 
licen held to apply to caws of n^sidcncc in Ireland, kc, 
liefon: the passing of the Act, if the dentrm'ersy do not arise 
until aftcT the passing of it (k) By the Mercantile Law 
Airendracnt Act (Ij, the absence beyond the seas of the 
person entitled to sue is no longer to be a db^ilky; and 
this enactment is retrospective. 


BisiavIlMii 
dMiffiidi Iwi 

iiioMlIlitt 


Tlie 3nl section of the Act fixes tbe Umc at which, in cer- 
tain iqpecificd cases, the right shall he deemed to have accrued: 


(r) WrUtm v. Fuc, 8 Dn. B W. 
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(iQ JjfiavapM V. thfuffwM, M 
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tlMM oases, iKmover, am merely by rray *4 iUuBiration, oim. Tin. 

aJid not with the vieinr of limiting the op^ataon di the 2nd ■ , , 

section (m). The gmkem|pindple seems to be, that when a 
party has bew in possesenon orreceipt of the proits of the 
land, or in reompiof rent, the i%ht accrued at the time when 
he last held - soch possession or received such profits or 
rent‘(‘n) ; while in the case of a party who has never had 
such possession or receipt, the right accrued at the timewhen 
he first became entitled (whether by descent, alienation, 
falling in of a remmnder or reversion, forfeiture, devise (o), 
or otherwise) to enter into such possession or receipt A ^sgaimt 
mortgagee may, however, recover the mortgaged land at any “""****®®’ 
time within twenty years afU^r the last payment of piincipal 
or interest, notwithstanding twenty years or upwanln may 
have elapsed since his right to enter accrued under the 
mortgage deed (/») : and this, aithongh a valid title to the 
land, may, under the Statute, have l)een ac<{uiied by a 
stianger as against the mortgagor (</) : and a purchaser from 
a mortgagee under a power of sale in the mortgage deed, or 
from the mortgagee and mortgagor, is also, it appears, within 
the saving (r). Wlicre the mortgage <lee<l contains no pro- 
vision for quiet enjoyment by the mortgagor unfll default, 
the mortgagee upon the execution of the deed has an 
immediate right of entry, and ejectment must he brought 
witliin twenty years after its date, in defihilt of any pay- 
ment by the mortgagor («). It seems the better opinion 
that a mortgagee’s puivid fade absolute title by twenty years’ 
possessiop is not defeated by his having kept accounts of the 
rents which he has received, or by his having oUicrwise acted 
as if he were only mortgagee (<)• Time does not run against 
the grantee of an mumjly charged on land, so long as the 
annuity is pt^ (u). 


<iii)8m Jmme$ v. AilCtr, 3 Bing. 
K. C. 005 ( 4 So. les. 

(a) Own r, De Smmir, 10 M. A 
W- ^47. 

(0) Set /<»iM t. MkTf 4 8a 108, 
IW* * 

^ f WialV.*lVkta2S• 

(|) Ih€ V. ir Qo B. 8W 3 


Ford V. Xpier, 3 N. 

(r) Ihe V. 17 Q. B. 878, 

Jhe T. WilUamit 4 A4 It E. 281, 297. 

(«) Jhe d. t. JJgktfoo^^ 

8M.4W. 548. 

{i) Baker v. Wem^U Sim. 428; 
8«igd 8M. 117. 

(«) <Mi^ 1 Y.aac. aai 
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time does not begin to itm agd^ n iMIUdiidara^ ibHB 
bis right to possession ecenies (y); bat es igeiisit bIS l^i^t 
to recover damages froma tenant tor life-wbo bae emnmitfed 
a tortious act, e.g., who has wroQgfitOf inA limber^ the 
Statnte runs as from the date of aocb net («). 

In tiie case of an express trust, Ia, a trast expreasiy de- 
clared by a deed, will, or other written instroitlmit, the rig^ 
does not accrue under Uio 25th socrion of the Aet until a 
eonveyance has been made to a purchaser fi)r valualde oon- 
eideration ; and then only as against sudi porehaser and 
persons clmming under him (<f) : but, in order to bring a 
case within this section, the n‘Iation Of trustee and cetifui 
yue tiW must be clearly constituted (6) ; though, of ootme, 
it is not necessary that the word “ trast '* dunild be employed, 
in order to coxistituto the relation (r). 


We may here remark that by the new Judioature Act the 
elslm of a centui qtu trvet against his tamstee- fw any 
property bold on an express trust, or in respect of any broach 
of such trust, is not to be barred by any Statute of Limita- 
tions {tl). * 


trust by deed or will for the paymenet dehti^ annuities, 
portions or the like, is within the 25w aeetioit of the obi 


(x) 6eet, A. S« naBand v. Claris 
I Y.ftC.CaiM, 170. 

(•) ftMHMM ▼. iSSuMwa, 1 Dn. k 
W. t5», 489. 

(i^ Saifffam r. Kwtghl, L. B. 8 Kq. 
SISt I4 B. 3 Oh. Apt. SS8 ; AT^s- 
fcrtiwi % UtmlMt, !«. B. 7 Oh. Afi, 
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M ipr M *» kmm pMk, AMfr 


Bmf», 38 Bmr. MO ; 3 D*. 0. A 

Jo. 4Slt 
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W -iEau V. Mtgmdf, 4 Bra, A W. 
M8 i Tmtf V. Ami I f iAiyiirA 77 
OUa. tMf lOJhaf; Jhwu JA> 

l$ff iSmm ▼* Ihiweci* Arlifi- 
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debts, tcffkmv^hy (s dMst to them, enbject to the peyomat 
theaea^ iq)jMt tnv^ for tuooeaeiTo benefieiariee (/) ; but a 
chatgeof debts, evea thoo^ coupled witili a direction to pay 
them, is not On express trust, where there is no devise to tiie 
exeouton^) ; so a beneficial devisee of realty, chained with 
the payment d deUn or legacies, is not a trustee within the 
section but where an express trust is created with regard 
to changes upon land, it fidls as much within the saving of 
the Statute, if ^ trust had applied to the land itself (t) ; 
.so, also, where the land is devised tipon trusts fur sale with 
a direction that the proceeds arc to Is* considered as personal 
estates, and the land remains unsold (k ). A^liere the assignee 
of a bankrupt took for his ou'n Itcnefit a conveyance fiom 
tile trustee of a will of the legal estate in property to which 
the bankrupt was equitably entitled, it was held tliat he 
took it upon an expitiss trust; rh, that dcelartnl by the 
will: and tliat the Statute affoided no defence to a suit for 
the recovery of the estaU', and the mesne piotits (/) A 
purcluwer’s liability for unpaid purchm,u-inoney, under the 
oidinaiy vendor’s lien, is not an express trust (ni^ 


But the rule that a trust is not l»arrod by lei^^tli of time, 
applies only as between cei^ui qM {runt and trustee; and not 
as between trustee and* ces/ui qae tru«t on the one side, and 
Sbmngora on the other (n) ; and the case of one ceMui que 
irvM ousting his co-cestui que trtuit Is not within tiie 
section ^). 


(«) JKBw «. Omitt, 3 b. Eq. Kqn. 
70 ; ymmg V. £«r«l tTattrpark, %Ai 
MywU; Smt T. iitttawn, ojsVI i 
JPrvmeti r. <ba«wr, 3 H*, SO. 

(/) iSTmlw JBMnMi»,«W<iijwa. 

(ff) jEMtMwm T, g V wii tei', 1 D* O. 
pa4«Mwtt«*flMi SI 

|faHnp.ilL 

(4) #w>wl T, 4Vw4 M Itaw. SS4 ; 
■M /aPTMl W Xt Bw. 

Xa to aa aBHMMrOaMliMini 
ihsMit a tnwWe kt a 


SSI. 

<i) HurtvHt* V. Oort, 0 H. L. 0. 
007 , 901 . 

(I) MtiUow V. Bigg, L. R. 18 Bq. 
SIO. 

▼. S D» 0. ft 
jo.ii 2D«aF.njo,m 
(») 3yt V. gU y S wMwi, 7 Ha. 1 i 1 
OaO.H.nCk3S. 

(a) Sae L lt m Bg * t. S7#rhwKS, 
Bimaid. 0.11443. 

1 J, * 

Is'lOOi JUm V. 11 im. 
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t lit iMMiof ongrinaled (tlwb k, li^kd^ueA iii^ laddi^<^)) 
'ftlwid.tiiBe does not be^n td nmiml3ltefti^iira%,or,i^ 
MKMMuble diligence, might have bean, d^^eoven^ (q): bat 
this is not to affect m bondfid^ parehaner for vahiablp eeo^ 
adoration without notice or suspicion of the fhmd. In the 
case of a firm, it has been hold that tho firand of oi^ {nember 
prerents time from running in lavonr of his cojflutnOm, 
although innocent of, and deri%nng no benefit ^^om, the 
iWmd (r). 

The Act expressly provides agiunst any interfuronco with 
the rules which guide a Court of E<{iiity in refusing relief, 
on the ground of ac*|uiescence or otherwise, to any ]x«rson 
whose right t4> bring a suit may n(»t !« Itarred by virtue of 
the Act («) 


The Act contains n<* siK-cial saving in favour of charitiea ; 
and it was for a long time «loul)te<l, and the earlier anthori* 
ties sivni to lea\e it an o|H*n <|Uestinn ff), whether the 
8tatute was inteiulcsl U» apply to them Tlio ground for 
this d«mbt was, that prior to the Statute, no lapse of time 
was a liar to the claims of a charity ; an<l the question was, 
whether this ancient e<iuitabh‘ rule w^as still to prevail ; or 
whether, in the absence of express exemption, tbe ordinaiy 
statutoiy liiuitation was applicable in* the case of a purchaser 

Me r, 90 B«»v. 984 ; sad 

oompue Mnnkf v. BmiAt, 8 K,tJ. 
# 48 . • 

(i) Sect. 97. Bm Zife ^Mee, 
IkaUmni ▼. SSMd, 9 D* G. P. It J. 
72,78. 

«) 8«6 1 Dra. ft W. 988 : 9 I»ra. 
ft W. 80 1 wi iM ▼. 

(/ ObtcNiiy, t Van. 800 ; hot MW 

r. ll*|ftnmfatf.ftI«.]tlltlOlf;An,. 

WondA S.t. tBAMOt JUt; 

Gm. V. nWIH If 

Om. V. Dtmt/t ftltm*. 881, r HOOlA 
4 De a 4^* tW; ia Gm. V. 
/Vfw^1l7BMW,188. 


N. S, 6(9 ; Knight v. Bonrger, 23 
Ban*. 800 ; 2 Da G. ft Ju. 43. 8aa M 
to agaata, Att.-Cen. v Cor/K (/ Lon- 
(fan, 2 Mac. ft G. 250. The inrtitn- 
Uan o( a snit to carry out tbe tmsta 
of a irfli, of otHine dna not praaova 
tha right of tba dbinberitad hair : 
Simmoni v. Kmlatt, 1 Sim. N. B. 115. 

(pi #irt« r. Pitre, 1 Drew. 897 ; 
Dttw *. TkwaiU,i\ Ben*. 821. 

(() Back. 98 : and Zewfa v, Tkamat, 
8 1^ 98 ; Jlwa*. fltvalu, nMMiprO; 
Aniyi *, ftefan, 99 Baa*. 910. 

M Jtafr 4. 9 Ph. 884 i 

m » tmii aa d i y i l to mewfly ynr- 
alMlditlhpMafM#*^ 

lift Y. fkemu, 8 Otm- 


m 
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«l a .diwitf ostnile. Itti » Du^, hovrevt^; wSl settled &at chy vtn. 
chari^ils &U ^tlda tbo gononl {^hibititm oontelned ia tlie 
24^ section; and tlie (udinary statatoiy bw extends, not 
ujerely to In abecJate alienation, but also to an improtddeat 
Ijfse w the charity estate (u). But in order that the 
chari^ may be bound, there must be some person com* 
potent ^ make a claim on its belialf; thus, where there is 
no trustee, or none properly appointed, or where there are 
no asoertamed objects of the charit}', the Statute will not 
run (t) : andL where, as is generally the case, the charity 
estates are held upon express trusts, they fall within the 
saving of the 25th section. 

No person is to Iw deemed to have Ijeen in possession (»f E»t«7' 
any land, within the meaning of the Act, by reason merely 
of his having made an entry thereon (//) : hut this risers to 
a merely fonual entry. If A., the owmer, actually turn B., 
the occupier, out of puasessiun, this .saves the statutory l>ar, 
alihouglt A. retain possi'-ssion for only one hour, and B. 
imniediately resume it (c). So, where a writ of ejectment 
was served by the owner on a tenant at will, ^nd it was 
then verlrally arranged that the latt«‘r should remain in the 
occupation of part of the prup(*rty rhii-ing his life, it wa.s 
held that this amounted to an actual (‘ntry ; and tliat as a 
iMjw tenancy was cis!at«Hl, the Statute began to run from 
this time, and not from the date of the original tenancy (o). 

The section enacts, tlrat the right of a fjerson entitled ** 

sulgect to a tenancy at will is to Iw deemed to have first 
accrued, either at the determination of such tenancy, or at 
the expin^on of one year next after the comm'encement of 
such tenancy, at winch time such tenancy shall he deemed 

* 

(h) AU.’Gt». V. sad Att.- (y) Sect. 10. 

Oai.t,J)«rtjhMmprAiKDd»»«Pt<i- {x)San<hllv. JS^ewu, 3 EL & D. 
tUkui U 93 A. 0<XL tr. uM.-fl’m., 6 041. 

H. t. C. 180. («> Loda V. UaUAtm, 0 Jnr. N. R 

/iwwjwratetSMiify V. Si^tgrdt, 875 ; SSI.,. J. C P. 08 ; 13 C. B. K. 

1 J>. df War. 868 ; v. Pmar, BL 753 ; and Me Jtamtat! r. 

8D.«War.07. 3 E. ft B. 041. 
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to detaniiiMi: but it providoi ibak m laorlgagor or 

— oeafiti ^(4r ffu4 aholl be deemed to be « ‘tSbent let will 

within the meaning of this clause to bis mortgage or 
trail trustee. This proviso is i^jdioable only to eased of ecprest 

trusts; and not to cases of a quaid>fidumaiy chametpr. 
Where a purchaser is let into possession before completion, 
he is pt'imd facie a ti'nant at wiU within the section (b). 
In ease.s of cxpres.s trust, a eentai que ft‘usf,.whoae possearion 
is consistent with the trust, is, for general purposes, 4aiant 
at will to liis trusU'C (r) ; and the object of the above pro* 
vision seems to have been, to preserve Uie legal estate of 
tlie tnistee, which, nmler the old law, was socureil by the 
necessity that jXKs«‘«.ion sliould 1» advenw in order to take 
away the right of entry. However, in .the caw of Doe d. 
JacuifH V. riiiHijut (if), the Court of Queen’s Bench seem to 
have consideasl the trustee of a tenu was barred by tlie 
possevsiou (if hi.'N eextai qiie tcitxt: Uie opinions expn^ssed 
upm thus piint were, however, extrajudicial ; for, adiuitiing 
the eextui que teuxt to have Inun tenant at will, the trustw 
befon* bringing the action shonhl have detertuined Uio 
tenaney by notiev, which he had not <lone (e); hut these 
dicta in Due v. PhUfiju have not Wn followed (/). In a 
recent case, where in 1771, parties under a building agni*- 
luent and a jirivab* Act of Parliament, became entitled t(» 
pepp*rcom-lcascs lor bJ> years of- a piece of reclaiinid 
land adjoining the land comprised in the original agreement, 
and they enteml and retained pONseMuon without acknow* 
le<lguient of the freeholder’s title or any payment of rent 
rtho full rent mentioned in the agreement having been 

(6) Dne li, V. Anri, 4 Man. and mt YMaif v. Limi WarUrjait, 

a G. 80 ; and we /Aw r. VarUr, 9 10 Jw. 1, Ii. 0. ; Ow *. Detmax, 
Q. B. 863 ; Wettbnok t. XerriA, 8 De 0, H. & Q. AM ( I<ord St. 
2 Voa ft FinL SO. Laoaaid’a jadgwas* ta AtuM v. 

ItySev I Jano. Conv. by & 28; 4 SUlnC. 1088; lord jMaa^iUd v. 

Bq(,46(b Jw. N.S>414; 71)a G.M. 

(i) 10 Q. B. 130. ft 0. 181 ; aad j^rwwiiMMt v. Am/, 

td Aa t» what eondoet amomito Xik B, 0 4). B, **%|(lff*raat<iiy traat, 
to m adaiMnn of a tnbabUBg to> bM not wBUa flVMotlcm ; dkaOrt 
aanty St Awv. 0mm, 10 v. M m fdi «i Ommbem, 1 Ir 

</) (Bwidv/ Aredv 8 & 281 : 

a 
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reserved upon loaves of the lands therein comprised), it was ciuip. viii. 
held jihat tlteir possession had been merely that of cestuw 
qm troM ; and that they W'ere bound, on tlie expiration of 
the tenii, to give up the reclaimed land as well as the other 
lamL(y). It has, however, been held, that where land is 
vested in trustees in foe, in trust for A. for lift*, with re- 
maindenf over, and A. having never been in the actual 
pei'sonal occupancy of the land, allows B. to occupy for 
twenty years, without payment of rent, or acknowledg- 
ment of title, B. thei-eby actjuires a valid title to the /pc- 
sioijJr (h ): — a doctrine, the practical importance of which 
can Hcamdy be over-estimatt*d. A (’ourt of Equity, liow- 
ever, will presume tliat a father eiittfiing on the estates of 
his infant cliildren, so entered as their natural guanlian; ami 
nut birtiously, unless the contrary b(‘ clearly shown ; and 
will treat the case as that of a trust<‘e (/). So, thcj entry by 
an uncle (the nearest male relative) upon lands of bis infant 
niece, was not considered t^o b<* an entry by a stranger (/). 

Where the tenancy ileteriiiined b(*fore the passing of the 
Act, the riglit of entry is to be considered as liaving acciued 
at the time of such determination (/) ; but, wliere tlie tenancy 
was subsisting when the Act came into openition, the right 
is barred by the lapse of twenty yeai-s from the end of one 
year after the commencement of the tenancy (/x). 


Tlie right of a person entitled subject to a tenancy from Tenancy 
year to year or other period, witliont any lease in writing (71), 
is to lie deemed to have accnie<l at the end of the first year 


(y) Ikimmmi v, L« IL 0 Q. 
B. 768, 768. 

(h) MeUinff V. Leak, 16 C. B. 652. 
(li Thomas v. Thomas, 1 Jur. N. 8. 
1168 ; 2 K. ft J. 79. 

{h) PtUy V. Bascomh, 9 Jtir. K. S. 
1120 ; affirmod, 11 Jnr. N. 8. 52, but 
Tomer, L. J., declined to ex|ueM any 
opinion. 

(I) Doe V. Thompson, 6 Ad. ft K. 
721 ; Doe v. Pays, 5 Q. B. 767 ; 
Doe V. Bdd, 11 <i. B. 127 ; ae in 


wliat amounts to a determination of 
a tenancy at will, see Doe v. Turner, 
7 M. ft W. 226 ; C., 9 *M. ft W. 

648 ; Doc v. Carter, 9 Q. B. 868 ; 
Jiandall v. iStcrens, 2 El. ft B. 641. 

{m) Doe V. 9 Q. B. 555 ; Doe 

V, Garter, 9 Q, B, 863 ; Doe v. Fyre, 
17 Q. B« 366 ; see Pandall v. Skvens, 
2£UftB. 641. 

(f») Which must l>e an instrument 
liaising an interest, Doe v. Ooteer, 16 
Jut. 100, q. B. j 17 Q. B. 589. 

c 0 


VOT., I. 
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ogovtiL or odunr potiod. or loii rrootpi of rrntb wltkih alwdl lost 

-JrS?! lufpea (o). It has been held, that tbe ped^mame of a 

aervice f<Mr which distreas luigfat have been ina<ie, Ajif,, sweep- 
ing the church and tolling the 1 ^ 1 . amonnta to paymen;^ of 
rent witliin the lueaiiiitg of thia aertion (p). •> 


ftcSiniHhTcd 
bj mekiixm* 
MgVMOit dt 
title; 


The acknowknlginent in writing of titiei given to the 
person entitleil or his agent by the perscm in tlie actual 
posse&«uon or receipt of the profits of tiie land or receipt of 
the rent, is eipiivalent to such possession or receipt by Uio 
person so entiUod (tj ) : and time is constantly running from 
the last acknowledgment (r). 


Wlwiita 


sdciiowMg^ 
neiki tnider 


tli» 14Ui wee 
Urn. 


MTiother a particular writing amounts to a sufficient 
acknowdeilgment of title within the 14 ih sc^ction, is a ipies- 
tion for the Court, and not for a jury to dmde (s) : an 
acknowleilginent may of course* inmle out fmm letk»i*s (f) 
If contained in a di»e<l, it spt^aks, not from its tlate, but fn)iii 
the time of execution ftf). An answer in a Clianwrj' suit, 
though made undtu- c<»nipulsion. is a siitficient acknowknlg- 
ment (^). In a recent cas^* (y), a ({uestion seems to havt* 
been raisisl whether an inscription on a stone let into a wall, 
stating by whom it was huilt and to whom it bidonged, was 
or was not an acknowledgment within the Act ; hut the 
Court of ApiH*al lield that while iho inscription romaincfl on 
the wall, no question of the Statute, or of ailverse posHeHsiom 
could projwu'ly arise. 


{o) fkxL 8. 

Dwe T. Datkam^ 7 <4 * 

Mio the SUi wctimi being retroispee- 
thf®^ weeJhev. Sumnert 14 M. k W. 
S9. 

Sect. 14. 

(r) BumwijfA# ?. 1 J,k b. 

V. Kdmwmh, 8 II. It W. 
V. Fritk, 8 It a w. 
4el ; r. Mwmm^ 3 Jnr. K. S. 

m 

<0 Swr, f . Miff/nmli, 1 

hwl aHr. #tto; v. ch/, 


10 M. k W. m ; lofti St. Mn v. 

(¥) Jwjfwn V. C. B. 430 • 

JUwk T. TkemaWf 3 Ha 31 

liir.K.ai45; 
Memtk v. Afnnadn*, H. 403 ; nn4 m 
w tn wbat li a nafilcleiit ncAoinwkslg* 
mot niilii ddnd ibnre ; onl TruMf 
w, |3 Wtkk ; HtMawi v. 

Clodk 1 Y. ft 0.0. C. 151 ; v. 
IfO.a 391 ; Smiik v. Tkernc, 

pmsmi r. aUikm, L. B. 0 
Cb Ap.43d. 



Under ne(^n (z), Uie acknowiedgment must be 
signed^by tbe p&rty in pcMiseasion ; and the signature of an 
agent is not sUffleimt, as in the cases provided for by the 
40th and 42nd sections. As between landlord and tenant, 
the ibeoipt of rent is equivalent to the receipt of the profits 
of the land (a) ; but the performance of a service for which 
no distress can be made, e.<j., keeping up a grindstone on 
the land for the use of the parties beneficially interestei! (i>), 
does not prevent the Statute from running in favour of the 
occupiers. 

at 

The )> 088 e.ssion, jcc., of ono coparcoiK^r, joint k‘nant, or 
tonant in conunon, is not to Ik? consiflercd as the possession, 
&c., of any other (r) ; nor is tla* possessifin, kc., of the 
younger brnther, or other I'elation of an lieir, to be con- 
sidered the possession, &c., of such heir (</). 


The right of a romain«lennan, revei-sioner, or executtjiy 
ilevisee (e), accrues when his estate; falls into possession (/) : 
and this, although he may have waived a pi-evious for- 
feiture ({/), and although, in the case of a reviuNioiier, ho, or 
the person tlirough wlioin ho claims, may have lieen in pos- 
Kesaion previously to the creation of the particular estate {h): 
hut where the same peiyon who is cntitkMl to the jmi-ticular 
estate Is also entitled to tlie immediate lieneticial reversion, 
time will run against both estates even although there may 
1)0 no merger (/)• Where rent amounting to 20,*?. annum 


(:) Coinpm iteet wtiere the 
MkiiowlctdigV^ must be iigtied hy 
the mortgagee biiiwel£» or the iiereen 
claimlitK throngh hiiit 
(a) Sect as. 

{h) Dttek Jlebituon v, ffinde^ 2 M. 
a R. 441 ; Dee T, Smkimh 7 B. 
97<^ 978. 

(r) Scetl2:Biirrei^v, 

1 J. a L. 290 t thi« cUulid U retro- 
spective : see CuUey v. Dee 4 
sen, 8 Per. k D. 289 ; 11 Ad. a E. 
1098 ; V. Ifotrocl'St 1 0, A K. 


:M ; \Voo*lr^jff€ 2 H. L. C. 

811, 833. 

(fOSiKit. 13. 

(f) See James v. Salter, 3 Bing. 
N. C. 544, 654, 

Xf) Sect 3 : see f>oe v. £dmonds, 6 
M. a W. 29i); Duke of Leeds v. £arl 
AsiAsrst 2 Ph. 125. 

(g) S^. 4. 

(A) Sect, 5 ; nnd see Dee v. JSd* 
monds, 6 M. a W. 295. 

(0 Dee r. Mouisdale^ 10 M. a VV. 
089, 


887 

CW VIII. 
Beet. 6. 


By whom the 
M^owledg- 
nent must be 
signed under 
tltis section. 


Possesidon of 
one joint 
owner does 
not save the 
right of 
another. 


Estates in 
remainder, 

Ac. — when 
time bepins to 
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OlgkVTO. • w li^ttrda, raserved by a lease in writing, is received by n 

— I, ■■ wrongful chumant, no fresh right accroea to tiie reversioner 

upon the detemiinatinn of the lease (2*) ; and the title to the 
reversion is in elfwt transfemnl to the wrongful recipient of 
the rent : but, in order W bar the rightful reversioner, there 
must be actual receipt of tlie rent by a wrongful claimant ; 
its mere retention by the tenant is immaterial (/). Tl>e 
existence of a lease containing general words suibcient to 
comprise the prt)pei-ty in question, but which was not 
intended to comprise it, and lias not been acted on as 
respects such propt'ity, would not, it appears, prevent the 
Statute from nmning (m ) ; and where the right of a person 
to an estate in possession is Imrretl, the riglit of such pi*rson, 
and of all parties elaiiuing under him, to any future <'state, 
is also liamsl, unless the land or rent is . in the meantime 
recoven'd by s<»me p«*rs<>n claiming in right of soiiu' inU-r- 
vening estate («}. Where then' was a limitation to hii.sltaiul 
and wife for their joint lives, with n uiaimler to the heirs of 
the huslMind, who Ix eame liankrupt, the last limitation was 
held to lie a future estat»‘ witliin the meaning of tins st*etioT»: 
and the f tssession of the landly the sundving wife, although 
taken without legal proctH-dings, save*! the right of the 
assignee of the husband 


When a married woman and her husband join in a con- 
wlien veyance of her estate hy an assurance which, for want of a 
fine or statutory acknowldlgment, is not himling on her, 
time will lii'gin to niii against her and her heirs only from 
rile death of the husl>aiMl, (if tenant by the curtesy ;) or 
firoin her death inhis lifetime (if they have no inheritabh* 


' (it) Sect. 9: thi* providon it 46< { at to reaU of iniMa letcrved im 

ifkdUTe : tee Doc v. AwjtV, 9 Q. B. mn lkmg$y, Shul^in^t'Y.k 

SS8 ; tte tUt CMe, abo, p. 89$, at to C. 42. 

tile onaatraetinn of the wonl “reot" (at) See DoMoed £2o|Mer^Jfjrr. 

Uie 9th teet. ; and eee JStim, t Bwv. (7A * 

CTwalV. ftUi, 9M. A W. lia («>Seot, 20 jand tee Dte ». Ifon/o- 

0) Aw tr, 7 M. A W. 181 ; Mr, 10 M. A W. 089-«9a 

fn«A(wal!*i lliwKArtorf, 8 Beav, 808 j («) Jhe ». tirenetlyf, 11 14. A W. 
tw^lioirever, £b.pnrt«/oa»,4Y.AC. S17. 
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isfjuo (^>) :) but where there is no conveyance binding on the Chap. vni. 
husljand, but a lucre abfuidonment of possession by husband . ^**^®* 
and wife, it has i>oen held that time will run against her 
from the date of such abandonment (g). 


By the 2l8t section it is enacted, “ That when the right of Bemwiiden 
a tenant in tail of any land or rent to make an entiy or 
distress, or to bring an action to recover the same, shall 
have been barred by reason of the saine not having been “ 

made or brought within the period hereinlwfore limited, 
which shall be applicable in such case, no such entry, dis- 
tre-ss, or action shall K* made or brought by any person 
claiming any estate, interest, or right which such tenant in 
tail might lawfully have baned (/*) : and tlie 22ikI section, Time runs 
in iiffect, provides that time which has commenced running 
against a deceased t<‘imnt in tail, shall 1 m: coiiiite*! as against 
p*‘rsons ehiimiug in respect of any estate, ike., which he 
“ might lawfully Imve Imrred.” These sections are I'etro- 
sj eetive: and when time has begun to rim against the 
tenant in tail, the remainderman lias no extended time 
allowed by a*ason of his lx‘ing under disabilitj^^when his 
estate falls into possession (s). But when the tenant in tail, 
iustea<l of lieing disjK>ss<.*ssed, or allowing another person to 
usnrj) jxissession, purports to convty the estate by an 
asMumnee, whicb, although voidable by the Insuo in tail, is 
binding on himself iiei^sonally during his life, the issue has 
the full statutoiy i)eriod from his death in >vhich to claim 
the estate (0* 


(^>) JumfscH V. 13 Sim. 

327 ; »ee Sug. 4$3 \ Neiwm v. C^atk- 
2 Ha. 103. 

( 7 ) Dift V. 3 Ad. A K. 

63. It hail lieen held in Ireloiul that 
iha mere omMoii to work unopened 
minea 4 ir cjuarrleH rosnrvetl to the 
(pwntor of the surface, in not an 
abandonment fti iKMtaeittion ; and that, 
in onler that the eUtuta imy operate, 
there muit bo both der^ctiem by the 
person who ban Uio right and actual 


|>OBAefiaion, whether advene or not. to 
Ive protected ; }VIhnneU v. 

10 Ir. L. R. 614, 520 ; v! 

0 Kxch 572 : and sec A>i/w v. /’eioftt, 
2 KL A B. 182 ; Toitettkam r, i^yntf, 
12 tr. O. L. Kep. 373, Sugd. SUt. 33. 

(f) See A tuff a v, LUmUtfn, 9 Each. 
276. 

(n) Ooodatt V, Sk^raii, 3 Dre. 216. 
(0 Cannon v. Jiminfflon^ 12 C.B. 1 ; 
but MU report of Oaodall v. SJhirraUi 
in 1 Jur. N, S. 57. 
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ijm* likflUmAffl* 


' Th« hi eiieh of these two eeeti<HKui *^ftiight law- 

, Mlyhave hatted,** eeome to requite pMonel legal Oiqtaeity 

mSSS^^ on tile part of the iemuni in tail to bar the lenaaindm: 


hwii^ fitmi which this singular result would aoem to follow ; e/«., 
suppose the ^ht of a tenant in tail to aceme in pommdon 
^ when he is one year ohl, ajiil that he attains iwenty-one, 
and dioH the next day under no personal iaciqmdty, the 
Statute would run against raitaindermen as from the tunc 
when his right first acenio<l : but suppose him to die just 
before attaining twenty-one, or to attain twenty-one an 
idiot or lunatic, and so to continue until his deatii, iif such a 
case it would seem that uniiaindcnnon would be in no way 
affecteil by the Al>ovf .Hi»ctions of the Act Tliis construciiirt), 
if it Ik‘ a corn'ct one, must, in many cases where land has 
Wn lirought ijito sHtlciiient, materially iiiterefere with the 
beneficial operation of the Statuti^ upon titlm 


when to 
beomie a feo 
rimplcu 


'fhe 2.‘lnl section has Imh'U a go<sl deal discusse<l in tlie 
profeswioit According to I-K>nl Kt Ijconards its ettect ih, 
** that where a tenant in tail executes a dc<sl enrolled under 
the 3 k 4^WiIL IV. c 7b which for w'ant of the consent of 
the protector, opc»mt<s only to create a hose foe, under whicli 
possession is obtained, the title will become good agaiast 
those in remainfler at Die end of twenty years from the 
period when the Umani in tail, or his issue, could, without 
the consent of any third pi'i*son, have l»amMi the remainflei's 
over undtT the 3 k 4 Will. IV^ c. 74; Init this ojioration will 
not 1>e elFccbnl, if Die assuttince already executed would 
not, if then executeil without consent, have operated to bar 
the estates in remainder" (n). It would seem that tlic 
section, which applies <mly to assuianccis whidb are eflectual 
to bar the entail U), lias not a introspective operation (y). 


Here it may bo observed, the same questioa arises as to 
the naeciisiiy for peiuonal legal capacity Cfi the part of the 

w 

(48mfMP. ^464. Sm *'"44tw, 7 M O. 

(4 V. L. B. M.*Oi4«t Md iatam.C«i<r.lqr 
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tenant in ^ tail or hb bssm to oxocute a disentailing con* 
voyBxm, m well as toe non-existence of a protector^ at the 
time when the Statute is to begin to nut 

And in toe opinion of Lord St Leonards base fees which 
wore created before the passing of too 3 & 4 Will IV. a 27, 
are, as a general rule, rendered unassailable by the SGth 
section of toe Act (z). 


The light of a mortgagor to redeem (r(), is to be barred 
at the end of twenty years from the iiioi‘tgi\gee taking 
}K>s.st^siuii, or last giving a written acknowledgment of title. 
TIjc acknowledgment must Ik? given to the mortgagor or 
some person clitiming his estato, or U> the agent of such 
mortgagor or person ; and the section has been held to be 
retroH|>ectivc ; so that where, iKjfort^ tlie Act, a mortgage 
had liecn twice transferred, as such, by deeds to which the 
mortgagor was no i)arty, and no acknowledgment of the 
equity of re<leniption had iKnm given to him for seventeen 
years before the passing of the Act, these year's were counted 
against him upon his sul»se(pu*ntly filing a bill to redeem (6). 
An acknowledgment given to one of several mortgagoi's, or 
representatives of a mortgagor, operates in favour of all; 
but an acknc»wledgmcnt by one of several mortgagees, or 
repix?sentatives of a^aortgageo, does not affect the pro- 
poiiionate interests of the othei*s (<•). If a mortgagee while 
in possession is himself entitled to such passcasion in respect 
of a life or other limitetl interest in, or as a tenant in 
common of, the equity of redemption, the period for which 
he is so entitled will not bo counted against the pai*tiei 
entitle<l in remainder, or together with him, to the equity of 
redemption (d). 


(i) Sag. 434* 

(alBw) leoi. S8; v. HT/tAop 

0/ (Mh 1 Drtt. k WaI 700. 

{h^ BauXeior v. 0 Ha 

79. Cami^ BrUhwe^ 

8 El. 71^ a OM uadBr ito 40tb 


« 

(^) Sect ; ind see Jtlckard$ 0 n v. 
Youngf, U It 10 275. 

(|») Ro^eHjf r. 1 Ke. 601 ; 

T 0 U V. Owen, 4 T. ft; C. 801 ; 

V. S Ha 528 ; v. 

Stifon, i Th. 803 Browne v. Biekop 
1 Dru. ft WaI 714. 


3»l 

Chap. Vin. 
Sect 6. 


E(iidty of 
redemiition, 
when to be 
boned. 


Acknowledge 

ment 


If murtgageu 
is entitled to 
poflsessioa 08 
being inte- 
rest^ in 
equity of re- 
demption, 
tone doe§ not 
nuL 



Tue AittmuiT 


3^2 


Ea tia wli l w* 

K|^ton- 

dMMi aiw b» 



IWIFBCI Bjr 

»*4aMnrlMt9* 

nuul. 


Tbe mor^agor's title to redeem, though booud, and, under 
the d4th section of the Act, extinguished/’ by twenty 
yeaia’ adverse possession by the mortgagee, may be revivinl 
by a subsequent acknowledgment (^). This decision, altiiough 
a0imied by Uie Lonls Justiceii, cannot without difficulty, if 
at all, be reooneilcHl with the language of the 34th is^tion ; 
but the point can now be otheru-ise settled only by the final 
Court of Api>oal. \Miere a mortgagee in fee, having Iwn 
in possession for more than twenty years, ilevised the 
estate to his son in tail urith limitations over, it was held 
that an acknowdeilgment by tlie tenant in tail of the mort- 
gagor’s title revived the right to ri*det*m, so as tobiiul tlic 
remaindermen (/) Sucli an acknowledgment by a tenant 
for life would, however, it is conceiveil, bind only him- 
self. A transfer of a mortgage, though expri'ssly made 
subject to the mortgagors ecpiity of mlemption, but to 
which tlu‘ luortgagju* is not a pHrt\, is not a suHicieni 
acknowledgment A formal acknowledgment of couin<’ 
is not nec*'ssai^% if the elfeet of the admission is that tlu' 
person making it has a redts^rnable i^staU* ; thus, where a 
mortgagee wrote to the solicitor of tlu* mortgagor, ‘*I do 
not see the use of a meeting, unless some party is ready 
with the money to pay me off, ' this was held sutficic^nt (It) 


Tim*» al 
f«»r Action, kc , 
1>y finriiivU or 
clccnio^yiM7 
corporation 


« 

No spiritual oi eleemosynary coi’]x>mtion sole is to ri‘C<Aer 
any land or nnts but witliin two successive ineuiiil>encies, 
add six years, or sixty yeaiN, (wliicliever be the longer 
period,) from the time when the right accrued (/)* 


(e) SUtn^/ield v. 16 Bitnv. 

236 ; n Do G M. ft G. 620 ; 

V. Bowjftr, 0 Jar. N. B. 

868/ 

(/) Pipilldon V. Roath^ 1 GiiT. 85 ; 
1 WG. EftJo. 81. 

iff) Iknnmn, IS Sim. 584 ; 

Mid He# faftliw m to whnt in n mxffi- 
otont aokoowlodipmit, 3tiprdi, p. 888, 
Mid p- Wf j //odfe V. JETrafey, 

8 M«4i 185; w HMItlm, 


6 lln. 75; Tkcmjpton v, fkrw^ftr^ 
9 Jnr. N. 8. BOft 8«e too, On^Km v. 
mndkff, 10 Jtir. 1088* 

(A) Stftn^kid V, JToOiofi, 3 Do G. 
M. ft G* 620 ; Mid nee //otf/e v, 
8 Madd. 168 ; Rith<irdm» v. 
ywn^,h.n, 10 Kii.275. 

(t) 8 ^ 20 ; Atekhidtip nf DMn 

V. letd Trimietump 12 Ir. £q. Kef. 

251* 
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No apdvowson b to be recovered, or riglit of presentation cUp. viii. 
enforced, but within three successive adverse incumbencies 
or sixty years (whichever be the longer period), reckoning JXd^owwIi? 
therein incumliencies by lapse but not incundjencies after 
promotions to bbhoprics {k ) ; and a patron claiming in respect 
of an estate in remainder on an estate tail, is, for the puiposcs 
of the statutory bar, to Ijc considered as claiming through 
the person entitled to such estate tail (/). Successive adverse 
incumliencieH extending over one hundred yearn form an 
almolute liar, unless the litmeficc has lieen since enjoyed 
under a rightful presentation ; and in calculating this period, 
a pix^sentatiou a4lvei'se to the owner of a particular estate is 
considered adverse to reinaindennen {m). 

No money cliarged upon or payabh^ out of any land or Fur recovery 
iviil, nor any legacy, is Ui lie recovered hut within twenty 
yearn m*xt after a present right to n.wive the same shall 
have accrue<l sonu* person, capable of giving a discharge 
lor or release of the same ; unh^ss th(‘r<‘ l»as been some in- 
termediate payment in respect of principal or interest, or 
acknowledgment of right given in writing; in which case 
the twenty y(^ai*s are to run from the date of s«ch pajment 
or acknowledgment (/i). 


From the above pcricnl must Im? exclmled the time (if any) Tinie^t^ 
during wliich the jx?i^on entitled to the charge has been also 
entitled to the possession of the land or rent ; or during which 
the rents of the estates charged have been exhausted by prior 
incutnbmnccrs (o) : and where a term was vested in trustees, 
in tmst to raise portions fur younger children, and, subject 
thereto, the estate was limited in strict settlement, it w^as 
lield by Lord Lymlhui-st, C., that the j>ossession of the estate 
by the parties in reversion was consistent with the tnist, 
and that Uie statutory liar did not apply (ji). So also, in the 


{k) Sect*. 80 A 31 ; tee Robinton (m) Sect. 38. 

V. MarquU of JBtidof, 20 L. J. 208, (n)Seot, 40. 

CJ. B. ; 15 Jut. 020 ; eoeaa to Ireland, (o) Kntght v. 23 Beav. 

6 A 7 Viot c. 54, and 7 A 8 Vkt. c, 635. , 

27. ^ (p) TfMtiy V. Lorti WaUrpark^ 13 

(Q Sect. 32. " Sim. 204 i C« on appeal, 10 Jur. 1. 



m 


VncmXemm 
fall wiilifai Uie 
iOtiiaactioau; 


m» AMTEACT* 

alemi %pi tnuA to f$am uinuitics ( 9 ) : m, where an 
cmtot«w}}t\g t(»tii is asrignod in tnwt fait a mortgagee (r) : 
'SO, legatees, whose legacies ate chaigod on land, ate not to 
he aflheted lapse of time, wliile any prior riiaige is sab* 
risting («} : so, where a legacy given up<m oertiun trnsts has 
been sevenHl from the goncml estate, time does not ran 
against the legatee* under this section ; alUtoogh the fund 
may miuun in tlie Iiaiuls of the executor (/) : so, where a 
trust fund was inailvertently paid by the trustee to a person 
not cntitle«l to it, the Statute w'as held to bo no bar to tlic 
rightful claimant (t'): so, when' a mortgagee is also tenant 
for life of the mortgag<'<l estaU', time dot's not run against 
the mortgagi' title until liis death (r) ; and the same rule 
applies where be is tt'iuint in common witli others of the 
mortgagetl estate (yj. 


Tlie 40t)i tt'ction has n-ference not to the land itself, but to 
actions for the ixMiovery of money, as, ey., a mortgage debt 
secoml by covenant, or culiaterol IhumI («) ; and a judgment 
debt is “ money payable out of laud " within tlie meaning of 
the section (o) : so, al-*o, a vendor's lien fur unpaid purchase- 
money (/») ;*but wlietber the protluce of real estate directcil 
to lie sold is “ money payable out of land," has been 


douhteil (<•). Money ilu** on 

( 7 ) Om ▼. MmaHf 2 M. A 

G. 5»2: Mia me Prin Piirt. 1 

Z&a ; ScfAt V. W- 

^ T.4 Aow V. AWt, 2ii L. T. 223 ; 

T. k J. 132 ; 8 De G. 

M. A G. 80; Lerit v. 7 

Jtir. K H. m, 

ir) 8fia» \ . 7 Juf. N. S. 

1008 ; Mid iwr <yUttra$ TVwitiV, 6 
W. K 48; and as to erprtti 

InwiAs 

{$] Pmdkntr v. Jkmkl^ 8 Ha. 218. 

¥. Munmnffi, i 'Mp A 
Or. t ▼. Ga^Zeii, 6 Ha* 888 $ 

jDMtof. 8 Ir. Eq. fO; 

84;9 H. 

SaOtt^t « 

(m) njAfvfc 20 11A 


a Umd exocuUnl by an an- 

0) HjUsne V. 2 FhilL 803 ; 

and riUt p. 301, 

<z) iXic V. limViaii, 8 AA A KU. 
208 ; Shtpptfrd ?. />ak. 9 Sfau, 887, 
(if) V, Smith, 2 Dm A W. 

881 ; Bcrrhiftfm v, 1 Y. A C. 
484 ; WaUm % JBittk, 18 fSini. 828 ; 
11 Jor. 198. 

(8) 2V^ r. 7 Ba 1 ; 1 

AG.28;8I)«aM,AG. 

78A . 

(c) Pmm I. j. tti. 

SSt. V,.a K. & : 18 dsr. »4S; but 
■w AMi|«rv. HWmMiIwB. SKc]. 

'818k th* ysnliP* of nsl m- 

tat# itifi'tiit ti i , io Imi was bsUtu 
%• Sbmw |N9aMl«iast had iritUa 
sw H aai fftorng v. Awm 
daM ant Hf— a lam bwn aitad. 
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ce3t^r ((/), aad tolls (e), <io not fall under the Act: ch^viii. 

but the section to any legacy, whether payable out 

of real or peimn^ estate (/); and a share of residue is a 
legacy ” within the section (g). By the 23 and 24 Viet 
c. 38 (h), the operation of this section is extended to claims 
upon the personal estates of intestates. 

Whether a foreclosure suit be a suit for the recovery of Wliat miito 
“ money charged upon land/' within the 4()th section, or for tTbe roch 
the -.^lucoveiy of land within the 24th section, seems to be 
doubtful (/) : a vendor's suit for the recovery of his unpaid 
purchasC'iiiouey lias been held to l)e within the 40th sec- 
tion (k) : but a suit for tlie recovery of a legacy held on 
certain tioists, which has been severecl fioiu the geneiul estate, 
although retaiiKMl bj' the executor, is a suit for the adminis- 
tmlion of the trust fund, and this section affords no statutory 
l>ar (f). And it seems probable that^the statukuy bar does 
not apply, where', the bill >vas filed liefore, though no decree, 
was made until after, the passing of the Act (ni). 


Payment by any i)ei>jon authorize<l to make it, but not by « 
a tnen^ stranger, is sufficient to bring the ca?e within this ment 
iM^etion (n) : so is papnent by the paities claiming the land, 


Anil compare MhUow v. 1^, R. 
18 K<|. 246, whm « de>^* of land 
in irtist for «al« with a diroctlnn that 
tlio firocaeda were to be ooiuiidered 
limaiudtjr, WM held bi be an oxprciw 
trttHl of land vrftliiii sect 25 : and 
wide 9U^prA, 

{d) JRoddtum v. i/brfry, 1 Do G. & 
J. 1. 

(f) MtUhk V. Mroot$, 8 Beav. 22 ; 
alUtr aa to quarriea, Ac. ; kPDonntU 
V. irirtiiey,l01r.L.B.521. 

(/) Skiiftpatd r, Jhiket 6 Sim, 567. 

(y) CMtiian v. Iktmvx, 12 Sim. 
264 ; Shtfipard v. Puke^ 6 Sim. 567 ; 

V. iGTof^ 

(A) Boe aeot la 

<4) See t. nVola,2 Sim. 

570 ; Ihi Vijfkr JCae, 2 Ha 334 $ 


Stnrlatr w Jitrlion^ 17 Beav. 410 ; ct 
omtnXf WrUnn v. 2 C. & L. 138 ; 

2 Dm, & W. 1&2 ; 3 Dm. a W. 
104 ; Sug. on Stat 117* 

(k) Toft V. Stfp?tcn$0n^7 Ha 1 ; 1 Do 
G. M. & O. 28 ; 5 Do O. M. & G. 
73.5. 

(/) Philliiw V. Mvnninffty 2 My. & 
Cr. 309 ; Ihtrna v. Bulloch, 25 Beav. 
54 ; 9 H. L. Ca 1 ; HorcouH v. 
White, 2S Deov. 803 ; see and con- 
rider Edmunde v. S'anyA, L, R. 1 £q. 
418 ; and ▼. Jackson, 80 Beav. 
384, where the executor oonatituted 
hlmaelf an axpveai tniatee of the 
iegaqr. 

{m) Aawnaerq/t v. iV/#5y, 1 Coll. 16. 
(a) /Toman v. Andrew^ 1 Ir* Cfa. 
^ 106. 
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or ib)ieiir truateess (o) : but thei^ mu»i be n proper hand to 

— recoive, and give a dkchaige for tlie money paid (p); and 

where the person liable to pay is also the person entitlefl to 
reeeive, no que^ion of liuiitatkm under the Statute can 
arise (g). Payment of inten»st by a devisee for life on his 
testator 8 specialty debt is Buflieieut as against the remain* 
dennan (r) ; »o, papnent of interest on an Irish moiigage 
made by a receiver of the mortgaged estates, appointed 
under the Irish Mortgage Act, 11 Ji: 12 Qeo. III., e 10, lias 
been held to l)e pajmient by an agent within this section (s); 
so, also, payment of inten^st )>y a dowress in {>osBession of 
the mortgageil estate, with the coasint of the heir of the 
mortgagor (f). It would st^em that, in order to constitute a 
sufficient jmyment, it is n4>t essential that money should 
actually pass iH^tweeii tin* parties ; thtis, where a tlelitor put 
his hand into bis |>ocket, as if for the puqmse of paying the 
intoivst due, and the cnLHliWr anticipated actual |myment by 
handing him a written nwipt fur it, this was lield to lie a 
sufficient payment (n): but where A. Wing indebUnl to B. 
on thrt'C s^'veral ilebt*^, two of which weiv liamsl by the 
Statute, made a {laynient of intt*rest at B. s re4|it(^t, without 
referring to any of tlie debts, tlic paymimt was treated as 
exclusively made in ivsjieet ol' tlie uidtaiixsl debt; and not 


C») To/( S(r}tktH*fni,\ l>€ <r. BI.& 
<3. 40 ; 5 I>e O. M. a G 7 )5. 

{p) M^Cairihy \\ l)an$ii, 11 Ir. 

Rep. 20 ; aud «»?« »» t<» nl hy a 

pormiD ailing a tlotible I'ljaracttr, 
Pordkamv* 10 Ifa. 217. 

Bmn4 T, 1.^ It 2 E«|. 

256 ; Stwjmm r, Kn!fjht^ L. R. 2 Ch. 
Ap. 62?. 

(r) Rad^lnm v. Matrlty, 1 De Ci. k 
Ja 1, oveiTnHng V. C. W. 2 K. a Jo. 
Sd6 i ««« CV>o/i€ V- CVeMtmrff, 1* R. 
2 Cli.-Ap. 112, 126; in wbich the 
uifiiiiflAe deciaioii in JRoddam v. Mqt- 
Ufft wan quoetioned by <*b«line> 

lot^ C., bttl Ib V. Aatiijr, It 
12 At, H wiNi vxpnmiy i^ipravodl 
and aoturithutamlitig iSte 

advcffte oonmnUiv^ it ia ^hopi v. 
C!re««ii^a^ mkSm ttpoM* 


aa \( cll nettled law. In Di*‘l*in*on v. 
Tmtdah, 31 Bcav. 511 ; 1 Do G, J. 
k H. 52, ackutTwIedgmont by one of 
ncvtral deviieea nubject t«> a obargu 
vfftub held ontticient to bind the otbom ; 
but in Hkkardton t. Yimnfft^ L. It 
6 til. Ap. 173, affinniag V. C. M. 
I.. It 10 Eq. 276, acdoiowledgtiMoiiby 
<me of two mortgagee, who on the 
face of the dc^ad afqiearod to be tm- 
teea of the nmrigage debt waa held 
IneufBcient to keep alive tbo |^tii of 
redemption $ and tidi fnpnl, 601. 

(«) Vhinntrif v. 11 H. Ia Ca. 
115. 

(0 Amu V. 26 Beav. 

583. 

<tt) JMer V. Afnfor, ti. R. 2 £x. 

15% AinmiktUe Brantwidf, B. 
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as an acknowierlgment of the debis which were already 
barred (ir). 


The acknowledgment referrtHl to in the 44)th and 42nd 
fteetioiiH, must Ik* in writing; but may b^ signed by the 
agent of the person giving it (y) : and the (Courts, in deter- 
mining what is a sufficient acknowledgment under these 
sectionK^ have adopted a libeial construction of the language 
of the Act ( 5 ) : thus, an affidavit, or answer, thougli made 
umfer compulsion, may Ik? a sufficient acknowledgment of a 
debt or claim (o): but not tin* repoi-t of the Master under 
the fonuer practice, nor, it is conceived, the (liief derk’s 
certificate* under the present practict* in a suit (h). An a<l- 
iiiission in the will of the debtor of tbt‘ (jxistenco of a judg- 
ment debt has U'cn held a suffieient aekn »wkslgment (e); 
so, any a^lmissioii in writing by tin* debtiir, of tlui existence 
(if an unsettbsl account, cither with or without a proinisi* 
to pay the balance (if any) <lue, will prevent the Statute, 
running (</); so, also, liis writbm pnmiise to pay so scmui as 
be is abb* (^): so, a lett^u* by tlie solicitor of tiu* purchasers 
devisees to the solicitor f)f the v(*n<lor’s assignees that the 
putvbase-moncy was lying idle, was held to 1* a sufficient 
aeknowle<lgiiu*nt of tlie existence of the vendor s lien (/) : 
but wlien* there is no abs(»luU* admission that anything is 
due, but simply an agreement to r(*fer a disputed account to 
arbiti-ation, and no awanl is made, then* is no siitficieiit 
^acknowleilgment^to take the case out of the Stattik* ((/). So, 


XajiA r, Kay, riSO ; G 

Dtt G. M. a G. 474 ; but v#«oie if the 
iaU;rt»Ht {laiil had been more than waa 
due on tho unbomd debt, would not 
the iiayment have been an acknow- 
ledgment of the other debts ! Bee alno 
V. Hoiham, Kay, 6Ga 
(y) Alikr under secta. 11 A 2S, 
ride ^ 380. 

(:) See lihir v. A'liyrn/, 3 Jone« A 
L. 373. 

(ri) OootU V. Jobf 5 dur. N. S. 143 ; 
MtMfre V. lianiuskr^ i&. 402; Tristram 
V. /Airfr. 1 I,ongfield & T. 183 ; and 
see uUo I7rcr«fv. »6. 453; 


Jturnn^i's v. OV#rf, 6 H. L. Ca. 900. 

{ft) II iff \,SUiKcU, 2 Jelibit S. 389, 
(r; MUHnfft»)(n v. Thompson^ 3 Ir. 
Ch. K. 23tJ. 

{d} Prance v. Kay, 378 ; 

rr It iter Steamer tb., MitckelVs 
h. K G Ch., Ap. 822. 

(c) Iliimmohd v. Smithy 33 Beav. 
452. 

(/) Taft V. St^tnson^ 1 De G. 
M A G« 28 ; and aee S. C, 5 De G. 
M. & G. 935. 

iff) Malts V. SUvenson^ 9 Jur. N. S. 
800 ; but eee Chesl^n v. 4 

Y. & C, 238. 


Chap, VIII. 
Swt. 6. 


Acknowledg' 
ment — what 
ia guffieient 
under Hr«ctK, 
40 A 42. 
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eTiRtoaee of <3ie 'delifc» Bl«tiAg,the 
ituiliiHt^ to pay in ftiS, and jMropcMdng aacunpttidtion, 
lUM iMMn'held insulHeient {k ) ; so, al^ a letter by tbe debtor 
diedainiing an intention to avail biineelf of tbe Ststnte, but 
parofeesing bis inability to pay, and eolidting former indul- 
gence ((). Whvie numey >va8 lent to a tatader to aconmnlato 
for tbe creditor’s benefit at compound interest, it was held 
that the Statute began to run at the date of the ad^'ance ; 
and that peri<HlicaI entries in the debtor’s books, can^'ing 
over interest to the cnMlitor’s account, did not take the case 
out of the Statute {!■). 


AnwMol No arrears of dower arc to lie recoverable for more than 
six years (/) ; anil no exc(‘ption is maile of cases where an 
acknowlciiginent of title lots Itoen given. 


An«M» of No arrears of rent (»») fwhich includes a fee-farm rent («),) 
”“*■ ' and tithe rent-charge (o), or of interest in roiqpect of any sum 

of money charged u[K>n or payable out (p) of any land or 
rent, or in respt'ct of any legacy, are to be recoverable for 
more Utan six years (ly) from the time when they beeanio 
due, or when a writU'ii acknowledgment (r) of the same 
was last given, unless a prior incumbrancer has been in pos- 
session within one year before the oommciu^ment of tire 
proceedings for the recovery of such arrears, in which 


* ,.4 ErttfU V. RobtnsaH, 4 Jur. N. S. 
loss ; ud caaes dteiL 

(i) Sadchnm v. Harnett, 8 Jnr. 
N.8.4»SEx.Ch. 

(4')gadbonT. 0<j<i,3<^nM. 078. 
(I)Sect. 41 ; Bam/onI r. Brmferd, 
SRa.m 
(MtSwt 42. 

(•) ttun^rtu ▼. Utrn, 1 B. 607. 
McriMbutW OmmUtiontn v. 
XMd/W9ivtl(.C. 11.46. 

Iwiladhy Jadginentii, fftnrg r. 
2 Dra it W. S81 $ and SM 
Asta V. 1 Iba. a WaL S 8 & 

A a<w iMiaw held in Irdaad 
to iMtif 


oti a »fi fa . ; aoe Ite 2 Ir. Ch. 
It. CIS/ A shire of Uie proceeds of 
sale of real estalo dlnoM boaold 
has been held to be ttoae^r pejridik 
of land withlii this eectlott, Bme^ v. 
WoodmoM, L, B. 2 Eq. Sl8o and tkU 
ittprdf p« ZHt aad caees died in note 

W- f 

time fxm filing 

ofOielfi^MyNtf^ 1 Ga 

(r) tUWsim in todvent^i eehedde 
ihiMf 

n A isf EMm v. Aims 

4 
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Qftse noo-^nKl fpr period of such CiMp.viu. 

poB8^(^ («) ; ihili. hf, if the prior incumbraiyce effect ...5!^*^* 
the eetaite. or ipjte^t upon which the subsequent inciun- 
brance is a diai^ (O- Where there ave several incum- 
brancers (m the same land, ranking in a series one after the 
other, pay^nt or acknowledgment by the mortgagor will 
not keep alive the right of the first mortgagee to arrears 
of interest beyond the period of six years as against the 
subsequent naortgagees (('). It was held by Sir J. Wigram, 

V. -CV, that if the interest on a mortgage debt is seem'e<l by 
Ijond or covenant, arrears for twenty yeai-s can 1)6 recovered 
as against the mortgaged estate (x) ; but this decision, which 
was opposed to the opinion of Lord St. Leonards (y), has 
lx>en overruled (s); even in a case where the mortgaged 
estate was a reversitjp (o) : and it is now' Avell settled that 
as against the inortgage<l estate, the mortgagee can only 
recover six j'cars' anvars of interest, and must look to the 
Ixmd or covenant of the mortgagor for the recovery of any 
further arrears (h). This section, Ixnvevc r, does not Ixir the 
right to recover arrears of any annuity, cliarge<l on a rever- 
sionary iuteixjst in land, so long as the interest continues 
reversionary (r) : nor does it, it is conceivetf, affect the 
validity of a clause fre<iuently insciltHl in mortgages of 
reversions, and sometimes of other propert}', and which 
provides for the capi^lization of interest in the event of its 
falling into arrear : and w'here the proceeds of a mortgaged 
estate, sold under a power of sale, were paid into Court in 
a suit for the administration of the mortgagee’s estate, a 

(«) Sect 42 ; Frantit v* Orotxr, 5 (;) Hunter v. NockMe^ 1 Mec. & G. 

30 ; v. 2 Ir, Eq. 040, 053 ; Unmfrey r, Oery, 7 C. B. 

It 303. ^ 507 ; Jtound v. BeU, 30 Beav. 121 ; 

{t) Finecnt v* (Jhiny^ 1 J, 3; L. Shaw v. Johnson, 7 Jur. N. S. 1005 ; 

697. 1 l^r. & S. 419 ; Masmi v. Broeuibent^ 

{u)’Bi(Up0 Y. Zamt, 1 De G. J. &; 33 Beav. 200. 

Bq« 122 ; 960 now 10 A; 17 Viot c. («) Sinefair r. Jaclum^ 17 Beav. 

1 13, and 10 Ik 20 Viet o. 97. 405. 

(a) Bu Viykt Lee, 2 Ha. 326, (5) See Bowser Y. iroodmaa, L. R. 

{y) Hurri$$on v, J>u^an, 2 Hru. 8 Kq. 313. 

W, 296 ; Ifvffhet Bni. 4e (c) Wheder v. /fo9ce/ft 8 K. & Jo. 

W. 492 ; and see Jffodjytn Y. Cfoydon^ 198. * 

Canal t'o., 3 Beav. 86. 
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'Potion . tffl' ’Ilia' n^wesenifttim for the pRjrnieiit out of the 

— I * .... fkind traalidd not to be a suit for the reeovety of mreara of 

. iBterost uritluD the 42nd section, so aa to disentitle them to 
. recover arrears for nearly twenty years (tl ) : so, it has been 
held that the huira of a mortgagor, who for himself and his 
heirs has covenanted to pay the principal and interest, 
cannot mhem except uijou payment of the arrears for 
twenty years, the mortgagee being at liberty to tack the 
personal liability under Ute covenant as against the heir ; 
but the decisi(»n would pioliably Iw otherwise, if the suit 
were by the mortgagor himself (r). So, rent, or a rent- 
charge, although i-ecovcmble against a covenantor for twenty 
years uniler .*1 k 4 Will. IV. c. 42 (/), is recoverable as 
against the land only for six years (t/): and a legal rent- 
chaigc is wholly lost by non-payment Ibr a period exoe<sl- 
ing tho statutory liiiiit (A). * An annuity charged on land 
comes within the meaning of the wort! "rant" in the 42iid 
‘ S(.>ction, and theivfora no niora than six years' arrears are 
recoverable (i); but the position of the grantee of such 
an' annuity which has Is-en duly i«hI, where the gninU)r 
has retainisl jx»s.session of the estate without acknowledg- 
ment of title, ff»r a iwriml exceeding the statutory limit, 
seem-s to U- doubtful (i-). It lias Wn held that an aunuit}- 
given out of jiei'soualty is not within . this section j for 
though it is a b*gai y, yet tlie yearly payments made in 
respect of it cannot Is* tn*aUsl as “ interest in respect of a 
” (0- 1“ ^ Ivgacyi of R suit b> a«l- 

{d) Etlmvixl* V. Wauyk, 1,. U. I (i) See Stark v. OoU, i T. A 
Eq. 148 ; l«ut aee aad c«mp*re Mama O, C. W , p, 370, a («). Pej- 

V. Broa^nt, 39 Bear. 208. aent by eMcnton aad Unetee* in 

(«) £7ey v. Narmud, 5 De G. A 8. pomcmian bM been held binding m 

240} andieel? Deav. 413. agidatt ih» talmi qua tm : Ftmeit v. 

{/) See Pagtl v. Foltp, 2 Bing. N. O'rorer, fi Ha SO : and aw Toft v. 

C.^6f0 ; Smt V. Thomat, 12 AA A E. SujAtMta, 1 Be O. M. A O. 87. 

338: l^enainjf T. /’At/jpi, 10 Exca 50. (1) re ArAiadP# IfiU, * Jobna. 

(g) 1 Mac. A G. 658. lift whew 37 yam' fmm were re- 

SaUer,i,lSitig. N. C. oopmed agaiwA ibatebMoaiy lega 
414; I4»gtm v. Lanytm, 18- Jnr. ■ BiUip^wbettw ewAananawHyii 
4^. . iitotaiiedMef eqattle legaoleaeadi 

(fl W ItWnjieton, 0 b. mbjoet (o a dhtiatt oontingency, 

Xa ]t. 202; ilMaeif v. tbbeer, 6 Ha and aa neh witihin the 40th. lee. ; 
^ andeeelWlT.CWK8Ha631. 
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miidater t&e ^teilie, hg^iee Jm bow held entitled to 
interest for mx ytors before the date ^ carrying 
in bis cdatin b^re tbei^Master (m). 

It has been decided^ in Ireland, by Sugden, C., that a 
purdiaser under a decree of the Court can be compelled to 
accept a title depending upon adverse possession, verified, 
like any other fact, in the Masters office (71); and ^tho 
general principle would probably l>e maintained by the 
English Courts in a suit for specific performance. Its bene- 
ficial application, as between vendors and puicbasers, is, 
however, in the case particularly of missing instruments, 
materially affected by the difficulty , which exists of deter- 
enining the time when the right of action may have acemed- 
to the supposed adverse claimants : for instance, where forty 
years have elapsed since the* death intestate of a former 
owner seised in fee simple in possession, the Statute may, as 
a general rule, be safely relied on as against the claim of 
any latent heii* ; as liis right of action must ordinarily (0) 
have acemed at the death : but if the intestacy itself be in 
dispute, and there 1 x 3 reason to apprehenrl the ^stence of 
a will whose contents are unknown, hei*c the Statute is 
evidently a very slight protection ; as limitations may have 
been created under which a right of action may exist for an 
indefinite perioib 

It sometimes happens that lapse of time inci*eases instead 
of diminishing a known risk attending a title ; where 
a settlement, by deed or will, duly executed and attested, 
baa created limitations in remainder, some of which are still 
subeiating, 01: capable of taking effect, and the invalidity of 

(m) ffandUy % 9 fia. 201 . 240. 

tn) StfoU V, JVixm,9t7m^AW.38S: ' (i^) There if k poamblo but very 

the verificatke wm tnehdy hj ufB* me exoopti^ under (he old law of 
davit ; the Cojvt expiry vtated inheritanoe, in the oaee of an estate 
that ^e punhaw bad he descending to a iierson who is not full 

fdeaaedi havo indsted on 4 h»gular heir, and whose title as tomporaiy 
examination oi wltnbwes : see hdbr may be subsequently displaced 

W V. JUdyd, h la Bq. & m, 6&B. by the birth of a full heir. 

Moulton V. 1 De Q.F.dsJo^ 

o n 
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depending on 
Htatote m 
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tii«i ground nf on the 

■n’S^,,>^/|ni>t of Ihe settlor, or of ibod pneUied id|»^ <lE&,hM 
•twan eeUfdished in proooedinge agunst the poaMS- 

idon, and, perhaps, other parUos, hut which avs not loading 
<Hi all tiio roniaindcnnen : in such a ease, inarnnuidi as lapse 
of time increases the difficulty of {noeuring orideMe of the 
fficts necessary to invalidate a pnmd faei« valid doNuneut, 
the risk attending tlie title may for a veiy tMg period be 
said to increase dc die ia diem. 


PMMMba Fosscstion for a time exceeding the statutory limit, not 
oidy bars tlic remedy, hut also extinguishes the r^t of the 
original owner (p) It has K>cn said that the ofieet of tiie 
but dow aat . Act is to make a Parliamentary conveyance of the land to 
2331^* the person in iv).ssession, aftc'r the statutory period has 
***®i«r. elap3e<l (q) : l»ut though it is trim that the possessory owner, 
after the statutory limit has Imen passed, is placed hy the 
Act in a position analogous to that which he would hove 
occupied if the fee simple hail licen alwolutely conveyed to 
him, yet his title under the Act is ac()uired solely 1^ the 
extinction of tlie right of the prior rightfttl owner ; not hy 
any stdtuioiy transfer of the estate. If the Statute operated 
as a sort of involuiitaiy* alienation of the estate of the right- 
ful owner, the adverse possessor would take it subject to tlie 
subsisting charges; and wherever it^was in settlement, his 
inteihst therein would constantly be varying aODOrding to 
the successive limitations of the settlement; hut this is 
clearly not the operation of the Statute (r). Apeiuonwho is 
in possession, but who has not acquired an indeffiaaible title 
under tbo Statute, has, as against every one but the r^htlul 
owner, an interest which may be inherited, devised, or con- 
veyed (s) ; and tliough his possession may have lasted only 
-Ibr a yeai’, he may, without further proof <if title, maintain 


Ijp) Bfm wet. 34 ; 8c(4t v. Atwn, 
8 jim, it 883 ; JBamvgks y* 


IV B.. 14 M. * W. 

! ][ sad St. iMNwrdt' 

la mteptraui Soe(aw v. 



juciu«^ii]in.«w,na 

(ri 1 INrW tilMta stt t Mid aa 

aid# at tevlMtlL |h Ul. 
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cAh^.thl 

of pone«ii<^ ontil. I17 fozco of the Statute, it has ripened 
into a ilgM of property. It has been held that in order 
that poosOMiffli tnay confer a valid title upon a particular 
individiial, it must have been either by the same person or 
by several persons dmming one from another (t^) ; e.g., that 
if twenty persons, unconnected with cadi other, had been in 
possession, each for one year consecutively, for twenty years, 
it would be impossible to say that any one of these twenty 
persons had acquired a title under the Act (r) ; and in a ca.se 
of this description Lord Roinilly, M.R., dccrec<l possession 
to the Itu^ occupier, on the ground that, at Law, he might 
have maintained his possession against all hut the true owner, 
who was barreil by lapse of time (y). But this decision has 
Iteen questioned (z) ; and the soumler view appears to be, 
that when the original rightful owner los<*s the possession, 
the first usurper of it becomes the rightful owner as against 
all tho world except the original ownei- ; and so on in the 
case of subusurpations ; so that the actual occupier at the 
time of tho extinction of the original owner’s right, does 
not acquire an indefeasible statutory title, until \ho rights 
of all fwmer usurpei-s (if any) of the possession have in like 
manner been extinguished. 

• 

In a late case at law (a) A. dcYi.scd an estate of which 
be was only tenant by tho curte.sy, to trastees upon trust for 
his dani^ter R. for life, with remainder to W.; B. entered 
under tlm will and acquired a valid title as against the heir ; 
but the Court of Queen’s Bench held that, as against W., 
she was estopped from alleging that A. had no title, and 


((}n«e T. Mood. A M. 

M. 

(«) Sm HmMbm v. AwMoa 23 
L. J. Oh. 321 1 11 Ba 280 ; and see 
H«hm T.itMbMbb 11 Ad. AX. 44 ; 
iVhafamltT. XoliiM) 0 B. 070. 

A V. Bmmi, It 
q. B. 943 i MO lodpimV BOwn t. 


17 Beav. 421. 

{tf) Dixon 17 Beav. 421. 

(f) Asher V. WhUhek, L. B. 1 Q. B. 
1,4. 

(a) Doard v. Doardf L. R. 0 Q. B. 
48} bm aee JPaine v, Jonee^ ta B. 1$ 
Bi|.82a 
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,(xnddiioie6iiTiBriIierliitu interesl the will ntto a 
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^ Bent payable out of land is cxtinguiidied by its ion-pay- 
mont during the statutory j)criod ; and tfane ittns from the 
last actual iT^ceipt (/>). But it must be borne in mind that 
where the ownoi'ship of land, subject to a rent, becomes 
seveml, payment of such rent by the owner of any portion 
of the property will prevent the Statute from ranning in 
favour of the owners of Uie residue (e). So long as the owner 
of the rent receives it out of any portion of the land chaigcnl 
with its paj-ment, there is no diHjxxssession to create a liar 
under the Statute ; and lie may distrain on any portion of 
the laml, notwithstanding tliat the o\nier or occupier of tliat 
portion has not jmid tlie n>nt for more than twenty years (d). 
But tlie same ruh* does not apply to the pajTiient of interest 
upon gross charges ; thus, if a testator chargers his cstati^ with 
a sum of momy, and dev ises it in seveml portions to ditfen‘nt 
devis^^es, payment of tlie interest by any one of tiiem will 
not prevent tlie Statute running in favour of the others (r). 


It lias iWn held (f ) that the Act applies as Ix^twcen the 
lord of a manor and a [x*m>n entitled to a copyhold tene- 
ment, Init who for tvvi iity yearn has m*glectcd to enfoice his 
claim to lx adjnitt4 ti, and has Ixen opt of posscasion; and it 
is conceivcsl that the Act would ojk rate conversely, in favour 
of the ([uasi-coiyhuMer, in the event of his reftising or 
neglecting to take admittance, and retaining poasesaion for 
the statutory period without any acknowledgment of the 
y , lord » title. 


Aft tocaM 
between lord 
of A manor 
and oof^- 
bolder. 


AdrawpoiH, As to the title which may be acquired as against the 
cemioa Ai 

(h\ V. De Bewiuw, 16 M. A (e) IHckin9dm v. SI Beav. 

W. SI7 5 Ik Beauvoir T. (keen, 6 511 1 1 1>« G. X 4 S2 ; cxnDpAWi 

1^6 ; Jjffvd ChtrAnkr v, Ifall^ Caope t. 1#, It S Oh. Af>. 

IT U T. ISl Q. K 113, 126 1 md am IWj v. U 

^ (a) rif DubUn V. Lord , It 12 Bq. 41, and ride mpfd p. S06. 

. |>inf|eiea}i, J2 Ir. £«|, It 251, 261, (/) IFAfiten r« WM^ li. IL 9 1^. 

iF, f^erUm, 12 W. fi. S3 ; aAhimmI L. tt. S Ch.| Ap. 331. 
S6&. 
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Crown, and tho Crown'A grantees, by adverse possession, it Chip, viii. 
may be sufficient to refer to the Acts of 21 Jac. I. c. 14 ; 

9 Geo- III. c. 1C ; 24 & 25 Viet, a C2 (r/) ; and (as to Ireland) 

48 Geo. IIL c. 47. Sudi a title may, it seems, be forced* on a 
purchaser (/<). Tlie Acts of 2 & 3 Will IV. c. 71, and c. 100,* 
waem to be binding on the Crown (i). 

As to title by adverse posscHsion in lands belonging to the 
Duchy of Cornwall, we may refer to tlie Acts of 7 & 8 Viet. Duchy of 
c. 105 ; 23 & 24 Viet, c. 53 ; ami 24 & 25 Viet. c. 02. s. 2, 
which asHtmilates the limitation applicabh^ to actions and 
suits by the Crown to actions and suits by the Duke of 
C^ornwall: a title ac(iiuro<l by adverse possi^ssion against 
the Duchy, may, it is conceived, be force<l upon a pur- 
chaser (k). 

By the Real Property Limitation Act, 1874 (/), which Real property 
comes into opemtion on the 1st January, 1879, the statutory 
jxjrhxis of limitation will, as from ilu^ cfniuuenceirient of the • 

Act, }jo still further reduced. Thus, no action or suit is to 
l>e brought for the recovery of any land or r(‘nt, but within 
12 yeai-s from the time when the right lirst accrued ('in) ; in 
cases of disability, a period of G, instead of 10, yeai’s is to be 
allowed from the tenuination of the disability (n) ; but no 
time is to Imj allowed for absence beyond .seas (o) ; and the 
utmost period to lue allowed for disabilitii*s is 30 years (/)) ; 
the Act also fixes 12 yeaj's as a bar to the rights of remain- 
dermen expectant on on estate tail, in the case of adverse 
possession under an as,surance execut-ed by the Unant in 
tail (q) 5 and a like pericxl as against a mortgagor, w here the 
mortgagee has taken poasession, and there has been no Avritten 
acknowledgment (r); and also as against a mortgagee or 


(jjr) And aee 1 Jnnn. Oonv. by S. 
62 ; nod Dot v. JioberU^ 13 M. & W. 
520 ; ▼. 10 £xch« 

59. 

(A) TtUkiil V. Bofftrs, 1 J. & L. 
30, 72. 

(») See Beet 1. 

(it) TuthiU V. 1 Jo. & L. 86» 


(/) 37 & 38 Viet c. 57. 
{m} Sect 1 . 

(n) Sect 3. 

(<>) Sect 4. 

(p) Sect 5, 
iq) Sect 0. 

(r) Sect 7. 
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aclaumkdg»MWit|^^ otlier 

poatii^ of the Act of 3 & 4 WiS. tV,e. 17, 1^ eHlier 
repealed or are to be read with reference lo tha il|jlM«llione 
*inade by the recent Statute (f). 
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CHAPTER IX. 


c^.ix. 


A» TO THE PRODUCTION AND EXAMINATION OF THE DEEDS. 

1. As to tite place and time for, and expenncH of, produc- 
tion of the deeds. 

2. Production of — nuty he conqjelled, by vjhoni. 

8 . A^on-prodnctionof—hoidfarimjwiiant. ' 

4. Examination of — maltcra to be obscrvid in. 

(1.) Every vendor is presumed to have his title deeds in his 
own possession, or at any mte to have the power of pro- 
ducing tlieiii ; and though he may only have a covenant for 
their production, he is still 1x>und to produce them for the 
purpose of verifying the abstract («) ; nor is the nde affected 
by the Vendor and Purchaser Act, 1874, which merely pro- 
vides (fc) that his inability to furnish a legal "covenant for 
production is not to l>e a ground of objection to the title ; 
and does not relieve him from his liability, in the ab.sence of 
stipulation, to produce the deeds for comparison with the 
alistraet. Ho may produce them either at his own known 
reaidoDCe'(c), or upon or in the immediate vicinity of the 
estate (<?), or in London (c) ; and tin* puichase-r in such 
cases pays for the nccessaiy jouineys of his own solicitor. 
If the deeds are in London, a countiy solicitor must employ 
a town agent to examine them, and cannot charge for a 
joum^ for that purpose ; unless lus client, (knowing the 
pracUco of the profession to be the other way,) i-equests him 
to undertake it (/) : but a solicitor need not employ an 
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(a) MipphfaU V, JUojfdf 2 Nev. & 
Man. 410. 

(h) Sr at 38 Viet 0, 78, eect 2. 
(c}Sug. 429* 


(e) Bug, 429. 

(/) AUop V. Lord (hford, 1 M; A 
K. 368 i Jffpfioek v. Smithy 2 MjL ds 
C. 528 $ /ii rt TVycif, 7 Beav. 496« 



^ AXtp «CA3IUVATI01f OF TEE BKfiOS, 

^ a^t |& a couairy town to aEamiao Imt may sond a 

' djwfc (jp). Where all or any of (he deada otaliioi lie.f todueed 

9i, one of the usual places for production, the a«lditional 
. eaqpensee of journeys thereby rendered heoeasaiy am borne 
V* by (he vendor (A). WTiether, liowevcr, the purchaser, having 
voluntarily incuirtHl extraordinary expenses in obtaining an 
inspection of the deeds, can recover them fh>in the vendor, 
may be doubted ; his projwr course, in such a case, is to 
reftise to go an unreasonable distance unless his extra costs 
are paid, or guarantc^ed. In estimating what are such extra 
costs, the ventlor, it is conceiveil, may set oft' the travelling 
expimses which the purchaser woulil have incurred, if the 
deeds ha<l l)een pro<luce<l upon tlie estate, or at the vendors 
residence, or in Loridon. 


Note 111 

fklMof ptth 
dodloDa 


Beodioovo- 

ftaniediobe 

{Mnoduced. 


Grajitf froia 
Crown. 


ImimmetitB 
on record. 


Wheix‘ the conditions of salt* to the vendor the 

option of pnslucing tlie dc‘fMls at any one of several specified 
places, he must gi%'e to tlie purchasc^r rt^asonahle notice of 
tlie place selected for the pur|K).se (/) : if he have only a 
covenant for production, the purcliascr may, it seems, reejuire 
him to prisluce them ; 4>r at least to send Ids own pro- 
fessional arfl^^sor for the puriKwe of enforcing production ; as 
it might 1 h* refused to the purchasi^rs agent (k). In the case 
of a grant from the thrown, it is suflicient if the vendors 
solicitor inform the purcliaser wliere it may lie seen (1); but 
the vendor must prcxluce office copies or extracts of proved 
wills and ixKjords, and cannot ref|inre the purchaser to ex- 
amine the originals at the public offices (m). 


ExaaiMtMm The purchaser may, as wc have already seen, examine 
the deeds liefore laying the title before counsel ; and, if the 
tioii.or U(le. prove ha<l, may, in the absence of any stipulation to 

the contrary, nKsover the expenses from the vendor ; but, in 
order to do this, he must prove the exisbmce of a vaMd ccm- 


See v. 8 Sint 

(S) 8 * C» ; V. 

(0 % IMft/d, Nev. k 


(/) Sag. 431. 

(m) Sag. 431 ; bm «» ia famiililtig 
oopiee an eaiiipletey fAa Ch. 

xnt . 
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tract for sale (ti) ; And he shotild not, before the deeds are 
produoed, prepaiie his eonveyanoe (o). 

In a modem case (jp), the examination of the deeds by a 
purchaser, who for five months had retained the abstract 
without delivering any recjuisitions, was held to be evidence 
of his having accepted the title. The case depended upon 
its special circumstances, and cannot Ixi considered as esta- 
blishing any general mile upon the subject ; but it may 
render it occasionally prudent, in calling for the deeds, to do 
HO with an cxpims reservation of all pending and future 
({uestionB on the title. 


(2.) Pi'oduetion of deeih — may he aniiivlM, hy ivliarn. 

Where an estate is held in undivided shares, the owner of 
any share may, in Equity, compel the owntjr of any other 
share who holds the dec<ls relating to the common title to 
province them for the satisfaction of a pui ehaser (</). Under 
tht» old practice, production was obtained by motion in 
C’ouii, but now is obtained by suimiions in Ohambei*s (r). 


So, where estates are held in severalty' under separate 
, titles ertiated by a single instrument, — as in the case of a 
settlement, exchange, or partition (s), — the owner for the 
time l)eing of any one such estate, or, it is conceived, of any 
|)art of it, may enforce production of such instrument. As 
between ownem of several estates lield under the same title, 


(n) OoMhiU V, A rchtr, 4 Nov. A M. 
4S5 ; 2 A. A S. 500. 

(o) Jarmaim v. 5 Car. & 

P.172. 

ip ) PtoV IPtjrfeM, 10 Beav. 239, 
{q) See 2 Mer. 490 ; Purton v. 
NmUe, 2 Cox, 242 ; Sug. 443. 

(r) See Thomjmn v. Peiiten, 9 Ha. 
App. 49 ; 15 A 16 Viet. o» S6 ; Mor* 
gan*a CL Acte, p. 172. 

(«) LoHl V. Brtacoe, 2 Ch. 

Ca. 42 ; Bug. 442 f and Me Shore v. 
iUktl, G. Coop. 234 ;iflid AtL-Oen, v. 


LamUf 3 Y. A C. 162 j S.*C, at the 
lloUd, 12 Jut. 386 ; Piccard v. Inch- 
sure Commissioners^ 4 EL A B. 829 : 
the onier in Harrison v. Coppai^ 2 
Cox, SIS, seems to have been by con* 
Boot ; and see JSllon v. Elttm, 11 «Tnr. 
N. 3. 136; wher6 Ihe Court made it 
a term of the delivei^ of the parti > 
tion deed to one of seviaral parceners, 
that the de^ itself should be enrolled 
^ in Chancery, and a covenant given for 
its produetion. 


Chan. IX 
Soot 1. 


Whether an 
aooeptanoe of 
the title. 


Section 


PrcNluction of 
deetit — may 
be compellctl, 
by whom. 

W'bo may 
compel pro- 
duction : — 
owner of un- 
divided share. 


estate 
held under 
several titles 
created by 
single instru- 
ment. 



f 




Ijigtkl teaMii 
for lift) 
tiPMto 
emtoiy. 


WheAlter 
vijflted Ttmaift* 
dcirtaiii am 
isnforro iiro* 
diictioiiu 


Where a portion of an eetate haa heen.«i)14 hf fjlif fwner, 
who rotainB Uio doods, Uie pnijchaaer <iap« it in 

Equity (u). cnfoi-ce thoir production, upon » imudo (<0i 
unless theiv was an understanding to thoOQlltiWyi which 
urould probably Ih> implied from dreumstaacc of the 
title not being rerjuired upon the original sale. * 

\Micrc an estate is in settlement, the legal tenant for life 
is prhul fiuie entitled to the cu-stody ofihe title deeds (y); 
but, he cannot, it stsnis, insist on this right as against 
trustees who, though taking no estate, have active duties to 
perform, oi when* on other giounds (as, eg, on account of a 
ptmling suit it is uioio conwnient that the deeds should 
remain in tin ii p)ss»-ssion (c;, and if wanted for a proiwr 
purpose, tlieii production can lie enforced by a vested ru- 
maindenuan, oi b} n purcbosei from him (o) : but it beCnis 
that a contingent iimaindtniian cannot enforce their pro- 
duction, e\en foi the puijK>se of effecting a sale or mort- 
gage (h) , and it has Us n thought that, as a general rule, a 
vested lemaindeinian cannot ismipcl their prudiietian except 
under sp-cial cireumstiuic< s (r j , but, in a modem case, the 
Couil, althougli admitting that the ordering of such pro- 
duction was not a iiiatb-i of right, but rostud in the dis- 
cretion of the Court, aiul that it would not he directed 
unletw for a puipose which the Court should deem to bo 
proper, held the ]iiinciple to lie that the penton so entitled 
in remaindei or his mortgagee iseiitiUod to, and may compel, 


<<) V CraUt , 12 f. B. 180. 

(m) Batnot at 1.aw, 8ng 447, note ; 
in cascii coming withm the 
|4«;l()Vict c 99, H, 6. 

(lt> Ayera, 2 Biin< k St 

HiSj in tliie cane the purchieer 
Atliill to tie ewtitlad to h covenimt 
for freduedeol Uftder ilie covenant for 
fvitiMr aNimitos but tfiis partimitar * 
]kofielw«iiir|4ledi^ 

(f) 22Bt*Va 


444. 

<2) $UivfwA V. Mm. i. K. f Clu 
A^ 807* 

(a ) ZervI Zeetiwler MoH 
a IMt. 888 1 Mk Pgmrt. 

<8flMire m 

MBm 2 ii 8 Bhm v. 

Mum, 12 Bri 188 1 im 4 XeMyfiiior v. 
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Aim Of ^ 

$aA pra^iMtieli } abd ifH be snggeated tiiat parpom OlMp. xx. 
fur wbsoli 4be docnmftnta axe required is an improper one, — 
tbe barfliffli of proving this lies on the the party resisting 
produetiea; but that the right only exists where the title of 
the pbintifT to the interest which he claims in the land is 
free Horn all reasonable cause of litigation (d) : and this 
seems to be tire reasonable doctrine. 

And it is conceived, tUafc* where, as sometimes happens, 

A. and B. jointly purchase property, taking the conveyance purdiAte- 
so as to give to B. merely an estate in remainder, B. 
has a geneitd right to the production of the muniments of 
title, 

A mortgagee is not, in general, bounil to produce the Mortga^yee 
deeds until he is paid off (^^), even although the devisee of 
the mortgaged cstaLe may Ije ignorant of all particular 
relating to the security {/): it has how(»ver, l)cen held tliat • 
this immunity docs not, as between mortgagor and inoi’t- 
gageic, extend to the luoi-tgage deed itself; for this is as 
much evidence of the mortgagors title to redeem, as it is of 
the mortgagee’s estate {(j ) : but in a later case (//) L. J, 

Olffiuxi, in discharging an order for production, made by 
V.-C, James, laid it down that afk‘r the mortgage has be- 
come absolute, the^inortgagor cannot sec the title deeds 
which he has deposited with the moitgagce, except upon 
payment of principal, interest, and costs ; and, appai-ently, 
no distinction was drawn between the moitgago deed and 
the earlier titio dccdsi as regaids the application of the 


{d) Dmifk V. Lord Difiart^ 1 Jur. 
K, 405 ; 21 Beav. 

124 

<tf) w Aronerjat4, 1 Y. & 

0, IDS ; AddUofi % Watker^ 4 Y. ft 
C, 447; ih^^ood v. 7 

Btav. 201 ; Aktmer t. lord fortar^ 
Hnjmt 15 Siixu 380 ; Oa^uuHil; v. ' 
Jaunoty^ 1 Bre. 407» 507. Lotd Km* 
yon is wid to h$irt adviied m moti* 
gagoo topathadnedsintoaboxittid 


hU upon it, until tho money was put 
into his hands ; see 1 Y. ft C, 107. 
The protection, of course, extends to 
drafts, and ocniies, fto., Btfcrcfi v. 
mhel, 20 L. T. 107. 

(/) Brweno ▼. LodkkaH^ 10 Shn. 
421 ; see CVis 2 > v. PUUdt S Bear. 6a 
(ff) Paich V. Ward, L, 14 1 Eq. 
436. t 

<A) CkifAeokr v* MarqaU cf Jkao* 
2MB.B.5C1L Ap.407. 



m 


IJe« of «ol{* 
citor. 


raoiH7cn0)f 4un> xjumuiaixon op tbi moiml 

• r' ' ^ ' .?,< ■ , . ‘ . 

. rote (t). ^ tnortgKgce ipIio luw ei|Ai|y* of 

‘ demption. sabject to a right of re^powdiaBe raifi^^ to tbe 
mcMrtgagor and exorciseablc within a Imuted period, is witiiin 
the rule; and need not, unlena hia money be tca^Wed, 
proiluce the deeds for the satisfaction of an intenditi|[ par-, 
chaser from the • mortgagor (A-). Since, however, a person 
can, aa a general rule, give no right which he does not 
himself poaseas (/), the mortgag«fe of a person who Would be 
liable to pnxluce the deecls must himself, iinkwa ho Can*^ 
protect himself by want of notice (m), produce them at the 
suit of those jx-U-sons who could compel their production as 
a^unst tho mortgagor (<>) ; but he would not be justified in 
so producing them except with the consent of the latter, or 
under an onler of the (’ourt (o). 


So, the wHcitor c»f a mortgag«?e haq no lien upon the 
deeils, as against the mortgagor, t<» an amount cxctfcsling 
,* w’hat is «liu* on the si>curity (/>)• >So, the lien of the solicitor 
of an executor upon title dj-etls of a testabir’s leaschoUls, is 
subjiTt to the amount (if any) due from his client to tiio 
testator’s estate (7). If the solicitor of tho mortgagor in- 


( 1 ) Ai U) proiiuctioii of a mnrtgaf^ 
deed in bankruptcy uii<It.T the Act of 
lS61j »ee re Mnrk$ Trutt tlccd, L. IL 
1 Ch. Ap. 429 ; ami V» prtHlurtion 
under the (’ompiuut'n Art, 1MG*2, 
25 A 26 Viet, c. h. 11 r», of docu* 
inenti subject to a HoUcitorV lien for 
eoata, aee South EMwejr EHuanjy dr. CfK^ 
U II. 4 Ch. Ap. 215. 

(4) Smith V. Pavrtm, 25 L. T. 40. 

(/) See PeUjt v. fVat/ten^ 7 Ha. 
351 ; 1 l>e G. M. A G,, 16 ; Oidwon v. 
Ifa^,4DeG. M. A G. 512. 

See U^alitrffn v. Lee^ 9 Vea. 24 ; 
a mm of a mortgage iu fee by a person 
so seiHcd, and who tup- 
prokstMl ait intennidiate settlenieiiii 
meiA mnmUt Heath Y. Crta- 

l0d^ JL a 10 Oil. Ap. 22; see, too. 
/tl00t 2 J, A U 374 ; 

2I>eO.M.A 0. 

73, 7S ; 3 4. <^ 0* 108 ; Imi 


soc I^cwton V. AViffae, L.’Vt,4 Ch, 
Ap. 497. ^ 

(«) Ihlis V. ATttfyrorf, 4 Bcav. 119; 
and m Ihrfjf t. /krrrr«, ib, 97 ; also 
a ttingtiUr caiiie of Mutton v, SradsAair, 
JO Jtir. 492 ; 15 Sim, 192 ; where U 
was held that a piirchaaer dioukl not, 
on the ground of the vandor^s wifo 
having iNissessed faandl of the deeds, 
make her a defendant to a Oult fur 
spedfie performanee t and eee Pirn- 
Ifotd Y, PortretUhf 3 K« A X 4A 
(o) Lambert y, 2 iter. 490, 

See Owffli Y, 5 D»0. A a 653. 

(/)) HMt Y, {Sarid^ 4 Taimt 
807 ; see e. 

276; At<lere./e«lei,2V«A C4O.O. 
329 ; ittcl v. 1 l>e G. 

biL4 a 16 ; ■% idddiaf, 7 De 

aiM|%a33}. /• 

(7) 2Wit4f e, G. M. A 

G.24A ' 
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duce the solicitor o£ the mortgage to part with the deeds, 
by a verbal undertaking to pay a sum daimed to be due for 
costs/ such undertaking will be enforced surhmaiily upon 
motian (r) ; and it has been held that the lien of the mort- 
gagor a solicitors upon the engrossment of the reconveyance 
was not prejudiced by their sending it to the morgagee's 
solicitors^ with a request that they would hold it for them 
Bubject to the lien ; and a purchaser from tlie mortgagor was 
1:e8tramed from proceeding at Law for the recovery of the 
deed (s). 

A mortgagee who consents to a sale by the Court must 
bring the deeds into Court in tlic usual way (f ) : and it is 
conceived that, in an ordinary case, a mortgagee who has 
countenanced a mortgagor in selling under the expectation 
of his conciUTence, wouhl not be allowed to stop the sale by 
refusing to produce the deeds Ixifore actual payment (w). 

A mortgagee who has, even although insane, destroyed (x), 
or has negligently lost (y) tlie muniments of title, will, it 
seems, be compelled to replace such as can he replaced ; and 
as respecis originals, which cannot he replace(^ will l)c re- 
ciuired cither to give an indemnity, or to make compen- 
sation, %r the damage ther<*by done to the estate ; but a 
mortg%cc taking the same care of the deeds forming his 
security as he took Of his own, ought not, it would seem, to 
be severely dealt with if they are accidentally lost His 
liond lias been held a sufficient indemnity to the owner of 
the equity of redemption (tt ) ; and if such a bond, and a 
reconveyance, be executed by the mortgagee, the uioiigagor 
can be compelled to pay the amount due (b). 

(r) In^re ^ Dowl. & L. 997 ; 325 ; Btvwn v. 5eirc/7, 11 Ha. 49. 

aeo, iii Kqiiily, Oilbeifi v. CiX^peff 15 (y) Lord Midltion v. Mwl, 15 Sim. 

Sim. $43, roTanod 647. 531. 

(j) Wat§on V. 7 D« (J. M, k (?) r. 1 4 Jur. 

O. 288 ; me too, Ntt^on v. Beck, 3 846, V.-C. K. B. 

lIurL a N. 220 ; 4 Jttrl N. 8. 840. (a) Skelmardt'm v. ffarrep, 6 Madd. 

(t) Lveeeeft Metrdinff, 1 Beav. 843. 39 ; and nee a form of bond, >6. 41, n. 

(tf) Soe Crom v. JStmrtknwry So* (6) 8 t.oko 0 y, Bobton, 19 Ves. 38$,; 
cie<y, 3 De G. M. 0. 712. Smith v. BickneU, 8 V,k B. 51, a. i 

(x) Hornby V. Mokhnn, 16 Sim. Shdntardtne v. Jffierrop, ii5» iupriL 


Cliafi. IX. 
Soot. 2. . 


Exception* 
from rule. 


jLiability of 
mortga^ for 
lofi8 or de> 
struction of 
deeds. 



^ TSTj 


m 

***’ ^^.'',* tc^ ijjim ig^fiaim enfinuMSubMl walilHe'IlM^ ^dniig^boM 


fW lX** 'BullniuMsIliaimeiit Acts, the productloii of tiho G(RMrtf|lkQii» of 
the iitononi irhonHif the buMLi »rc hohknt; and ^ Slot 
Gkakeni Rule of Hil T. 16 Viet (<0. provtdoa for Om oitder 
upon the lonl of a inanur for the usual limitoil iwq^aeticHa of 
the Court Roils on the application of a ec^igdtaM timant 
being ina<Io ahsotute, upim an affiilarit that ^ tenant haa 
Implied for aiul Wn refuseil iuspecUon. 


K^m .. m. .. .m. 

anaOm/ty 

itdatopriv 


We may hen* a*fcr generally to the ipawmt tfbidi recent 
Statutes (f) have confem^l upon Courts of Law to cmitpel 
production anil insiic-ction of ilocuinentM, wlterever Equity 
would grant »li'Oi>'erj' ; and we may al»K) refer to the power 
which the Court of < 'haiiceiy has, under the Coinpanit*** 
Act, 1X62 {/\ aflei a winding-up order has Inren made, to 
compt'l the pri«iuefiiin of iholn or other documents n'lating 
to the Ciuiti»any 'g 


Sedta %, 

Kfun-firtidtie* 
tbm d iil«ixd« 
l«r ini- 


IttiporlvM fit 

ttedMb. 

Mbjritfdl 


ivillii MIImmi ckl 

ijiifif dffMMiitii 
> . 


( 3 .) yint-i.i'i»hiiiii>n of ihfd» — hour far imptniant. 

The nfm-pro<luclion of the deeds is material, not «Uy as 
it deprives the puichaser of the usual moans of Teiif;fing the 
title distunsl u]M>n the alwtract, but as indudng a iMiqpieiun 
that they uiay have Iieen deposited hy way of oqti^de 
jDortgag«* : it 1ms e\en Uvn held, on a sale of a puhtMoUM* 
in London, that their iiun-pnsluction amounted to notice to 
a mortgagis* of such a deposit with the hrewem who ai^iphed 
Uie house (A). This di'cision lias lieen disapimnred of (4) : and 
has been thought to depend upon Uie preMunod notoriety of 
the practice of Lomlon publicans so to depoaii thob deeds, 
and upon the fact of the mortgagee having been ai^ that 


|f ^1 in.Aia.94.App.lX. 

, .tofWl 1«A 1ft Vld. «. W, a e : 
lAAIf Vln,a|8, alS; 17 A 18 
Win. «. ISA ^ » A t4 Tfal. 

alii trMMW^CaUCVZL.a A 


(/)MAtlTM.AtAiaUA 

UWP fw XPPMIV iHiPip dwmPKlmJf mm$ 

(ft) inMfwAa jmm it. a c. 

Ht ' ' * • » 

( 48 M 4 T.Afi|»ttiif. 7 « 7 * 



415 


rmcmcmBS jamimualmimiBst- rar ihk dbbim. 

the poblioMi iiw Iai9ldi»(«4 Wthe Uiw Ohwwzx. 

ooiu4d«i«l tibwt theare vnu wflfiil blmdiiess, the aecnrity 
havaig .heeiL Ukm Ifor the r^ymont, not of a oontempora* 
neoiut advanoe, but of a sdin already di^ (k) : howover, in a 
modem ease, it wa* held by Sir L. Shadwcll, V.-C., Uiat the 
omiadflii aal^ for Uie deede was Hufficiunt to postpone a 
mortgagee who took a conveyance of tlie legal estate by way 
of aeonrity for a pre-existing debt, although it did not 
ai^pear that he was of the mortgagur l>eing indebted 

to the prior incumbrancer (/). 


(4.) SxttmimUhn of th-e^ln — nntti ,•« to h<- ohm t-rcl In. Seotkmt. 

In the examination of the abstract with the documents, EimhIhsUod 

« - ofdetKltf — in*i- 

tlio most scrupuIeaH can* is riHiuisiu* on tlie part ot tne (entobaob- 
solicitor. The object of the c.vaiiiination is to ascertain, 1st, 
tliat what has been aUstracUsl isc<tnxi*tly nlistracted ; 2ndly, •uendod to in 
that what Is omitted is clearly intmaterial ; Srdly, that the 
documente are perfect, a« n-spocts execution, attestation, thedeoda 
indorsed receipts, nigistratiou, stamps, ; and 4tlily, that 
there ate no indorsed notices, nor any circumstances atten- 
ding ttie mode of execution, attestation, &c., kc , calculatefl to 
excite su^idun (in). Anythinj' out of the ordinaiy course 
— sildi M the tinusual jKisition of the indorsed nwipt (n) — 
shonhl be made the ihthjeet of iiujuiry. Kvery part of every 
docuraeht ought to bo rca<l through, especially the C’lvenanta 
for dUe, &C., in a conveyance or mortgage. Notice of an 
inmmhnmce ia equally notice whether contained in one or 
in another part of a deed (o) : and if an important point be 
overiodkie^ the purchaser, after the convcyanoc is executed 
and thqpmtSiaae-money is paid, will have no remctly against 

(A) 1 n. 95ft* 1^5$^ridrii^/S^Cli.X't^,«c.8«adS, 

(0 W«rtUilfkm Moffm, 16 (lU See IrntHedy v. tTrvHS'ftMyl & 

K dm. > ^ 

pem tbat tiwMMUfQr 4 m Ud'mmikj (■} ScirXraMds w Cmm^ S M]d. & 

lifttiiMilly IC. 669, dijigbe Judgment In Oms. 

Ummm, 9 Oa *»} iWe v. efad* t. JOm 1 ^* a. 294%|i 

Mtid, » BtiM. 4>ft ! hut We 43W* Be»w 984. . \ 

/tieAv. Airry,I,.fi. 7 S. 4Ir.A|i. 



rmsmcm wo mwwwm cv memds. 

even 1 )tm Inmoi 

(lO* few cif ttie moiiib itii|Witl^ of 

o iwBeHor are «o. I^uenily pbrfomei^ ill a fmtttaWity 
vaaiiiior* 


I* 

We may here rctnaric, as ooimeoted with tha {ireiwitl mb- 
jeetk that erasuree and interiuieaiioiis in a ^ktd iro to ho 
presumed to have been nuule prior or at tile time oC tte 
execution (9) •, tut, on any other sui^^MMitiont a erimo moat ho 
presumed to have bt^'ii committed (r) : hutt in the abamice 
of proof to the contrary, erasures and inteiiineationa in the 
iaoe of a will are pn‘suiiM>d to lie made ttfffr its execution (s); 
and also alter the exc-cution of a codicil, which does not 
refer to them (f) It seenin that uhattested altemtiona in a 
will datcil liefon-, but oiitiing into operation after, tho late 
Wills Act are presumwl to have lieen made before the Act (it)- 


(f»y Sm JU'Colfoth v. 1 K. 

4J. m. 

(f) XW in Q. a 7iS, 

(f>iV V,-C. W. in IIV/miM r. 

m, m 

(#) Z3bf T. /Wfttrfp 16 B. 717 ; 
OwfKf T. BtfcUHt i Mnar«s !*• C*. 419; 
GmHk T. ryff, 7 Moa P i\ m ; 

▼. 13 Jwr 3^*30 

il a ; Simmmi v. TtmUtil, 1 mm. 
K.ail3, 196; Ommmt Urtywry, 17 
jriir.920 ; 9 l>e G. M. G. 777 ; tU 


Wkiti, a'jiir. K a 609; Md MMi 
ITfftttiiN V* AtkUm, I Aolam k H. 
m, 118, Mid df tlm rato 

b thti jodfniaut 

(f) V. Mifikif 6 J«r. K a 

1165. AHaiwlliiMi ill 6 wtiMfer** will 
wbkdi ww liipid 1^ 
on aicitiiil 

to Imvt aitdb dtirilm lit exm- 
UmiMictt d ftwsb wrvltii^ M MkmdUli, 
UK 9 P.kJXWk 
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CHAPTER X. 

AS TO MATTERS ARfSINO BCTWKEN DELIVERY OF ABSTRACT 
AXD PREPARATION OF CONVEYANCE. 

1 . Time, %i?hen at fjttr ami hi EquUtf. 

2. Objfdiom to title — ne^tttiafione ujH>n ami miiver of — 
lolien pmmtmion taken amounie in vsiivre. 

H. Qmeml rights a ml 1 iahd ities of jm irhaHrr i n on , 

4. Vemlor in jKme$^lon — alteration of jiroj^^rtg hg, 7nag 
aimd contmet, 

o. As to entry ami jsmesMltfn hy ndfnay aanjMtnies 
hrfore comjtletion* 

(1), At Law, the time fixe<l ff>r completion is of the essence 
of the coiitiuct (a); and the purchaHt,*r inay^ix^over his 
deposit unless the vendor can detluci* ami verify a market- 
able title And give a conveyance at the time agiwd on (b) : 
if no time be fixed, a n^asonaUe time must l>e allowed (c) ; 
and it has been hcTd tliat a condition tliat the purchase- 
money shall be paid on a certain day, does not amount to a 
stipulation that the title sliall be ma<le out on or before that 
day (il). Where fiduciary vendors in effect undeiiook to 
procure the fumetion of the C burt of CTianceiy to the sale 
within a apectfied period, it was hehl that tliis was a con- 
dition pirecedmit which, not l>eing perfonned, avoided the 
contract (c) ; so, where it was stipulated that the purchaser 
should pay a further sum of money prcn ided certain paving 

{a) Berrjf ▼. % Vsf. S40, n. | (r) v. Ekodet, 8 

8knM^. ; id) S, a\- md 

MsfdkaU V. Yowdh 9 Q. B. 779« 791 1 (e) JkirdUr r, Omdtttr, 19 !«, X KS 

mnd^ V. JPtuMdk, 8 Ewh. m C. P. 68; 8 C. B. 

( 6 ) 289 , 

VOIh u 9 * , 
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Time, when 
ewaentiil at 
I^ar ami in 
K<|iiitjr. 

Time oitcntia] 
at Law; 
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KUiRiM wmay: maxnm (nt 

ilM0m ^ftWM V T«inicir> • iiMdftei} 

4 ltilli| ili 0 fviidoiv* of 

| 1 mI WI ‘liPOttUlOt'i WM httIA dSwaililitod tt» MiiMllM id- 

difiaiMl {MiduMW^iioiiciy (/). 


iwr tety . In Equity, however, idthough mirononitUlo ddny will of 
tUialt|in/. conclude eitlior party, the CoortwUl relieve egainet^ 
or enforoe, spedlic perfunuance, notwitheUmBug a ftnwt to 
keep the dates aaugned by the oontaraet dther for ecen- 
pletion, or for any of the steps towards eunpletion, if it can 
do justice between the parties (</); and if there is nothing 
in the exprem stipulations of the agreement, or the nature 
oi the pn>p(>rty, or the surnmniling drcumstanoes, which 
would nmke it imsiuitable to interfore with and modify tlw* 
legal right This is what is nwant, and all timt is meant, 
when it is said that in E|uity time is nut of the essence of 
the contract Ji Tliis csptitabic doctrine has, of course, no 
application when- time has been made of the essence of the 
contract h> e\pivs.s agreement (*)» where, from the 
nature of the pmperty or other circuinstaiMsea, it is dear that 
sucli must have Wn the inUoition of the parries (t). 


As y^ For instance, on an agreement, by a tenant at will of a 
Kj^nty by public house, fur the sale of the poeHossion, trade, and gootl- 
will, at a tixed sum, and of the stock and furniture at a 
Valuation, possession to lie iahen and the money paid on a 
’ given day, 'Uie delay of a si^u day on the part of the 
puxdiasur in having the valuation completed, and in taking 
poeseasion and paying the purduwe>UM)tti>y, wa« held to 
idieve the vendor from the contract: inaamndt as he in- 
euned fresh liahiliries by retaining the prandset, and the 
stock in the meantime varied (Q. 


(/) iftrput r. Oarfcr, 4 Ca. A Fa SI ' 

(t)8sf.iWi Amsw v, JAffW. 
fdawiMa<hiisa,oi,,ian%y, t gia,n i at i iiji,jM«H v v, Jiwy. 

Ilsdiaaflmi^lUSemaaewr. 

airr^WQ,M.ht$.hu 

(■TAegnMiaf. I few ys(i,n Psiir, 0<3i>ilsls v^fSft t »•» if*. 
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I _ I 

Sob llw Mle of i pttblio howw M « <^x. 

UioQ is d* llw 4SM«nes d the oontrset; and if the vendor 

esandt tbo day sppointetl for tlic completion of Uie pur> 

chase, fswetna a tmufer of the liceneo under the Licensing 

Act, the pondtsser nuy repudiate the contract (m). 

* 

Sob tbs floetuating value of the proi>crty may alone (diovr 
that time was to be of tlie essence of the conti-act : as upon valm; ^ 
an agreement for tlie sale of foreign stock (n), or of a mining 
lease (o), or of a reversion, which may liecome an estate in 
possession during the delay, and the sale of whicli generally 
evidences iuuuediate want of numey (//}, or a life annuity, 
or life estate, which, may deteruiine hy the death of the dianotar; 
«vfui ^ue vie (</). 


So, jrhorc tlie projS'rty is of a wasting elmrach'r, a^, e<7, "st * 
a leaseliold for a short iinexpir<<d t^-nn <r . 


So where the purdiasiT evi<h-ntly rdpiires the projxTty •» fa e»H«Uy 
for hi** residence Ts), or for hoiim* other imnieiliate purpose (/). oSwe^** 


So, where the vendors, (Isnng Is-neficially interested,) are nr wharstbe 
a fluctuating body (aij in the case of a dean and chapter), * 

whert' delay may pvo the piirchaso-inoney to persons other 
than thoao who signed the contract (k)- * 


{») amm V. a coui ssa i 

9 Om. tv. a tl ; Dwg v. LMr, 
L. X. a tW t CktgiM V. Grera, 
L. B. a C. P. an ; Omtei v. 

l. B.7 0li.A|i.l8,ibDoi>ii)g eagv. 
ltiU$ i MA, met. a «f aa A 33 
Viet, e. 87 , Mfidslfaa tlM tMMferjaf 
Ho— o«A : aid a— MNr 13 A 83 Vi^ 

(a) Memt v. 1 Stab A 

Btaac. 

(*) Mmdkrfie V. WWtan ta B—r. 

m. 

(}i) 8 m t fn m an t , Mogem , 4 Bn , 
C. C. Sai { 8ftirrifr v. fftmtmk, 4 


V«i. 007 , 072 1 V. A'a^t, 1 

y. A C. 401 , 416 ; H>m« v. Bp. o/ 
I'MIrr, 1 m 8#2. 2»& 

(?) Sec IVitkg V. Otitlt, Turn A B. 
78 . 

(r) Hudutm V. Tmpit, 29 Besr. 
33 (!, 643 . 

(«) Otdge V. IM* tf Mvetmt, 20 

Bmt. 46 ; Xcrav.Aariiisa aiw.34| 
nOqr T. BImhu, h-B. 3 CA. Ap. 01 i 
WMe. L. B. 10 B). ast 
( 1 ) BV^ V. ffemeti, 1 Sim. A St. 
190 j Pm*irv.mkl,ift.l 09 . 

(«) Oertm V. Dmm gf Mljf, 7 Stm. 

an* 


BXl 
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h ^ 

/ 

And tlie leodcnqr of modem dedbdmw \m bem to bold 

«iiii..., .ii||i pnwmft eonoemed in eontincbi relating to hinb bound, an in 

other oootracti,to regard tiate as matorifd; and tluaptn- 
dple has boon i^pplied with the greater strietneas where the 
jm>perty vas connectod with trade (Jr). 


XxardMof 

right «r 


So an option to purchase under a right of preemption 
must b*' exorcistHl within th** pn^ribed period (y). 


rnwiiMii S«), the ci rcuiustimct* of Uu> purchase-money being evidently 

required for payment of incuinbranceH, is important; eKp(‘- 
fawiinlifaBitTi jfiijiy if tJuj jut,, ititereKt which they bear cxcenl that 
whieli the pim‘ha.ser is to pay during ilelay ( t). 


Tritato imea' 
ntMBMl 
Hftiftir , 
imrduMiAn 


But the piivat#' motive^ which may have induct'fi a party 
to entf'r int<i a Cfuuract^ uiiU'^w <‘xpreHWN| in the aj^'cmeiit, 
or «ueh a.i iui|^ht U'^ pn^.Hiimi^fl from tlie general appanmt 
circuiiiHtanceH nf tht* «lo not make itiiie eHMi'^ntial ; r f/, 
the un<*xpn*siif^l intention to n^nide iiiiiiuNliaUdy upon the 
cHtate (*i } : uhereJioweNcr, the motive w of material iiiip<irt- 
ancf^ -an m the caM' of the inu^ntion to rcaide — although 
not di.sclt*H 4 Ml in the cimtraet, it wouhl, it appeaw» l>e auffieieiit 
to hind the veiid(»r t 4 ) the time naiiunl in the eontmet, if 
coinuiuiiicaU^l at or within a reae<>naWe jieri^jd aft^T its 
axecutioi^f/^) 


(ar) /Vr V,-i\ In flVr/itr 

1 It*. *148 j And lVr**^t 
V, U^fMfardy 1 Him. a Si 190 , r«trltr 
Y. FmA, (k 199, ». ; Cmiale v. Ttil, 

* 1 IUma. 376 ; 8jfi>ar/%m*§ fim, dmi 2 
Fdb, k L. 601 ; Sntlon v. 2 

0 ( 41 . 356 , mkI I>vr<i C!r«Aw<;ribV <kN 
Mtm In Farli/t Y. TkfirM^ 2 Mm. 

H, 1 , wairK )io««^erg WHit Yei^ 
tetidl W44nc« Wo overmlod; 16 
mrn.m; WdUt.Mmxmdf.ZinMY. 

468 1 M0 V. of Mmnm^ 26 

BmWb j ||8 1 mm ca«A 6IM «o|^ 
|v 411 ^ ^ 

w tfmmi, 8 BL 1 Jo. 
668| iSNlO. |;ia62«66; A(4iram 


y. Wkitt, 8 Jur, N« 1 1318 ; Amoifn 
Y. T U It 2 <71 Ae. 1 43 ; 
Uoy4o»4o V. 8 K« 1 83 ; 
iMf FnwAmfk y» 10 Jnr. K. 

a lilt 

(a) y. Ldlt 786 ; 

Bt»g. 282; 4000.9 «ltod 2 Mi* k I*, 
601. * 

(o) Sue 8 Moi IE. ITool 1 Joe. k 
W. 422; JP^r w 10 V<». 

501 

((> 8 m» T Tk t 7 »s and AMw v 
X«rri JTitawnilk 1 n* 0>* & 444 suut 
M* (Mgt V. JM« <i/ JfiMO**., SQ 
])Mr.4«. 
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A HtipuIaiioE ibat time Hhall be of the eaeenoe of the Chip, x 
contmet ae r 0 if»ectii the deliveiy of objectiiHie to the title, 
nueee a pmmmpticm that it in not to be essential as regards ui 

the cmniMion of the purchase; and this presumption is 
stnmgthmeil by a provision for the payment of interest by thml^ wmAa 
the purchaser, in the event of the purchase not being com- oompietira S 
plated by the day natne<l (<■). pmtJiMe. 


Nor is a mere undertaking that possession (which in such UndertAkhig 
a stipulation means not merely actual jiosHcssion, but posses- 
sion with a good title shown (</),) sliall l>e delivered on a 
certain day, of itsi?lf binding in Rjuity (f\ 


In all tbc above cases the delay may Is? supposed tc) have 
ariwui from the state 4>f the title, or othcM'wise without any 
wilfu! or gross neglect by the l>arty in d4*fault ; grr>ss or wilful 
neglect (/), however, by either jiarty, will, in any case, 
entitle the other jmrty to avohl the conti’act in K<juity ; c.r/., 
where the vendor, althmigb urge<! by the purchaser to make 
out bis title, takcvS no steps to du so, the purchaser imme- 
diately upon the expiration of the time fixed fur completion 
may rescind the agrcHunent (jj), 

Wliere time is of the essence of the conti-act, the piux?haser 

^ without active 

should not l>e content with mei\dy asking the vendor to take preerorc. 
the naeti!i«ary sU?p« towards completing the purchasi‘, but 
blioutd diligentlj^ press liiiii to d4> so {ft ) ; and a pui'ch^er 
who takes no stepa to enforce the contiaci within a reason- 
able time, vrill be left to his rcmeilics at Law ; and the strong 


ir> Sec Wdk V. MmtfvU, Zl IWav. 

108 ; and compara v. 

L. 10 K(|. nu 
(il) Tilkif ¥« TkmM^ L» R. 3 Ch. 
A|>. 01. 

(<i) 8«e BocAai Waod^ 1 Jac. k 

W. 410 ; and iao lfcih& r. 

U IL 10 Eq. 231, wlim Uie m^goUa- 

after IImd data <ai which h« had atipu* 
latad lor poiiCiihw* Aa to what li 
d^^livcty of |HM«wioii| twi Mt v* 


’ 2S IWav. 607, and ritft itifrk 
(/) Bve Jjennon v. Art/yw, 2 Sch. 
k Lcf. 682 ; JiitUri* r, Berrjf^ 3 De 
G. M. k G, 289 ; THkjf v. Tkoma*^ 
L. R. 3 Ch. Ap 61. 

(jf) U^jfd V, CW/cet, 4 Bro. C. G. 
469, cited 6 V«u 737 ; IIWc v. 

/ery, 4 Prl 294. 

{k) BrooU V. CMtisW, 3 K. a Jo. 
603, 616 ; WUlUmM v. U R. 

1 Gh. Ap, 200, affimlaf IL R., 34 
Beav.623, 



m 


WlMaUtb 

iniH^ ilMOfWn 
la Eqnlftjr ; 


Mui 


Time may be 
limited by 
notice. 


ttUow}o2 * 

teawimiiljle 


QW 

imbttcy cf laodem dedsMXQs is to cBtd^^ 

lo oithw party for enfonaag hk rig^toirndwr the oont r art (i). 

of Qoaiae, wlions the otmtnwBt^ thoa(^ i na o a i^ li t e, hae 
heNi acleki on, and either party haa antMtantially had the 
henefit eonteacted for, time does not so nadil^ 

Where time Is not of the essence of the ooadnrt» aad^the 
delay originates in the state of the title, it is suffimMlt, uptm 
a biil fm specific performance being filed the vendor, if a 
good title be shown at the date of the decree (2) ; Or the 
investigation at ebambent, if the title is referred to chambers. 

And, at Law, w'hcrc no time is fixed fur completion, and 
the purchaser (l<x<s nut re«]iiirc the title to be produced, and 
none is protluced Ixiforc an action has been eommenord hy 
the vendor, it is sufficient if the latter perfect his title at any 
time l>cfore the trial (nt) ; but if a title bo produced, and 
prove defective or be not properly verified, or, d /tniioH, if 
the vendor, on l>cuig nsiuircd to produce a title, altogether 
neglect to do so, the pro<luction of a perfect ti^k|!^bilbre trial 
is insufficient (n). i \ 

fut although time may not ori^pnallydtave been of the 
essence of the contract, either party may, by proper notice, 
bind the other to complete within » reasonable specified 
peifo^Co). 

The notice should, at least as a matter of precaution, be in 
writing, and should allows reasonable time for eranpietimi : 
what time can he so considered, must greatly depend upon 
fhe mrcumstanccs of the particular case. Three deye’ notice 
b^lawendor would )je too slioii (p ) ; even abi wo^ haa bera 

(0 Vidt h/id,C% XVin. : « Ha («) AwM w AtoilL « Ha SSS, 
m a:iMJEI^pitfv. iRi^l «ia * 8t 

A 32 BMv.eoe. S» ; WM a b. B. 10 % 

|lipmMtMCb.Xyni.: « Ha 28LiM4 «^#rf<!ia«UiMita 
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held to be (^) ; eo» A week’s notioe A patdmser, 

wiihiit udiieh tsBie the vendor was requited to prove a die- 
ptftod l^tiiiiaey , was held too shori (r); so, two months’ 
itoti0e a purchaser, where the vendor was taking active 
steps to iWtnbve the only two remaining objections to the 
title, but for the removal of which longer time was obviously 
wanted (s) ; but, two months’ notice by a purchaser, within 
which time the vendor was required to remove an objection 
to the title depending upon a defective execution of a power, 
appears to have been considered sufficient in a modem case, 
which was, however, decidefl upon another point (f). In 
another modem case, where a delay of two months had 
occurred in procuring the execution of the conveyance by 
certain parties, a ten days’ notice l>y the purchaser was con^ 
sidered sufficient (ii). In a later case, a notice requiring the 
vendor to complete the title within fouitoen days after the 
day originally named for completion was considered unreason- 
able (jr) ; but in a still later case, a month’s notice by a 
piireliaser after two months’ delay was considered sufficient ; 
although tiie performance of the contiuct depended upon the 
vemlor being able to enter into a complete arran^jement with 
tliini parties ; but the <lecision in this case rested in a great 
measure upon the fluctuating character of the property (y). 


It is not, as a geneial mle, essential to the binding effect 
of a vendor’s notice, tliat he shouM, at the cxpiratioi||Of it, 
retum or tender the deposit ( 2 ) ; nor, ou the other hand, 
whei^ the purchasers notice has expu^cd, is he bound to 
bring an action for his deposit (a). 


But a pnivhaser cannot, in general, detenuine the contract 


{q) Fegg v* IS Besv. 299. 

(r) Eimg T. 6 Be»T. 124* 

(«) TMi B^av. 408 ; 

Md loo, JfeJKsrriqr If ^ ® 

Kq.527. / 

(«) 8$u^hetM % JMon^ 

11 Jor. 727 i 0 Ha 21A . 

(«) awoM V. 4 Bmr. 902. 

(jc) Partfn v. TkorM^ 16Bssv.S0; 


S. C., 2 Simi. N. B. 1 ; and lee 
Aott V, Rkeard, 4 W, B. 209; 22 
Bear, 307. 

(lf\ Macbrjfde t^ Ifdcto, 22 Baav. 
599 ; aeo too, Haifwo^d v. 

Baav. 149. 

(2)SQg. 209. 

(a) Somtktomft v. Mitkap ^ 
llJor. 727 ; 0 Ha 213. ^ 


Clum. X. 
^1. 


As to the 
dapodt. 


Furdiaaer 

aanaolra- 



4ft 


sStf 


Time irben 
held to nfinaiii 
At option ol 
pufcluufcni. 


'Hmc, 

aitboitgli 

nuiy 

be enlai^CMl or 
waived : 


by iwootneding 


MJOTBBS BKfWSSM l)ia.tVBEY OF 

iriltjiMil dm |NWviom uotiee (b ) ; notke emu of 

iuunediete de^emimtion weui^ it in oonoriVedi be ao Air 
auitctiail ae that it would more etnm^y impose upoa the 
mbdor the necessity of using expedition in |»ooeeding to 
enforce the cootxact (<•) ; and where the vendor baa poritivdly 
refused to comply witli the purchaser’s valid requisition, tho 
latter may, after allowing the vendor a short time for con- 
sidering whether he will persist in his refusal, or, peihapa, 
even without giving any further notice, roseind the con- 
tract (»/) ; and the same principles would, it is conomved, 
apply to notices by a vendor. 

Where a railway company had pow'er at any time within 
seven yeai-s tu take land for the purposi>s of the undertaking 
and agreed to purchase land, and to pay interest upon Uie 
purchase-money from the day they should commence their 
works on tlic land until the purchase-money should he paid, 
it was held that the vendor could nut enforce .s])ecific ]>vr- 
fonnance ; the com|)any not having commenced tladr works, 
and the seven years iimitesl hy the Act remaining tmex- 
pired («). 

And time, although of the essence of the contract hy 
original agreement, «jr made imperative in E(]uity hy subse- 
quent notice, may Is; enlarged or waived, hy suljsequent 
agreement, or hy conduct of the parties amounting to 
W3iv#(/). 

Tlius, if a purchaser proceed in tho purchase after tho 
expiration of the time fixed by tho oontraet (g), or limited 
hy his notice (/<), it amounts to waiver (i) : tho same rule 
holds good as regards a %'endor (t). 

(&> fVrjpbr T. Bromm, 2 B«*t. 180 ; Souk 444. 

ITomIt. MsAit, S Us. 158. {g) Bofa r. LUUU, 9 3wt. m. 

(r) 8 m OmS V. Bam/mg, B Vm. (A) 

ni ■m(oojp»mv. rMiimiHa ots. 

ijtj AM v. BKmri, 22 Bmv. 807. f>) Xkig V. WBmt, 5 Bmv. 184 ; 

%») r, Ormt B. MiUaw £aj)oK( OSttfMr, 4 T. U C. 

0*^18^.144^, .t. . 508. 

205; t^flM l%v. IIWm. 1« Bmt. 
y«te$lt0riXamtn!qf, l lte 0. 4t 282, 
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So, where a pDjrchafier made no demand of the poesesaion Chap. x. 
of the pitrohaeed promiaes until a quarter before twelve at . V 
niglit on the day fixed for completion — ^part of the property ^ 
oonaisting of cottages let to weekly tenants — this was' held, pommmn. 
at Law, to be a waiver of the condition as to time (1). 


At Law, time, if fixed by an instninient under seal, cannot How not en- 
be enlarged, by an instrument not under seal so, if fixed 
by a written agieeinent not under seal, it cannot be enlarged 
byword of mouth (^0 5 but, even at Law, a distinction is 
drawn between an alUu-ation of the contract by enlarging 
the time, and mere forbearance to insist upon its performance 
at the time originally tixe<l (o ) ; and, in one case, where a 
lease stipulateil that tlie rent should 1)0 ascertained by 
valuation, and valuei^s wen* duly appointed but never fixed 
the niit, and afU'r the lessor’s death a parol an-angement 
was made lx*tween his representatives and the lessee, that if 
the latter paid an occupation lent neither |>ai*ty should call 
upon the other to }>erforni the stipulations of the lease, it 
vras held that this arrangement <lid not conflict with the 
term^ of the deed, an<l that then was a good consideiation 
for the promise to pay (p). • 


A conditional Avrittem Avaiver by a purchaser of his pre- Conditioiuil 
vious notice of alxindonment, Avill be constmed strictly 
against the A'endor 

And where the conditions provide for delivery of the ab- Time for du- 
sti*act at a certain time, the punhaser Avaives them in Equity how^ 
by receiving the abstract after that time : or even, it would “ 

seem, by pei*using it unnecessarily, or retaining it, when 
delivered under ciicuinstances Avhich prevent its immeiliate 


(0 Palmer v. Tmplt^ 1 Per. A D. 
a79 ; M p. m ; 9 Ad A E. 508 ; 
and iMM OmrpeaUnr v. Pktndford^ 8 
a AC. 575; 8 Man. A a 98. 

(ifi> Ripping V. Uojfdf 2 Nev. A 
M 110. 

(h) SBitig.K.C. 

928 ; Stead v. Ihwber, 10 Ad. A B. 


57 1 Jtfarslk lU v. Lwntiy Q Mee. A W. 
109 . 

{o) *Otjl€ V. £ttH Pime, U R. 2 Q. B. 
275 ; on npp. L. R. 8 Q. B. 27X 
ip) v; Armstrong, 7 Jur. N. S. 
1060 , 

($) Boe Slemti t. SmOh, 6 Ha* 

222, a 
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Urntmired , 

j^cUagio 
cettolnor 
liklilT pro- 
b2le dclagr in 
oompletkm. 


Pra4«i4. 


^ MAitMu atim$iK iwuvttT ov 

* inuidw who TeoelwM iH^on|«rlaliM ih« 
peui hum' s d«^vered alter tihe tine ipedilBia, 

' Htnivm Ids right (unless expressly reserved) to itsdet on the 
condHSons (s) ; and, as a general rule, eiUuu' party xc^^ing 
on time being essential, as a defence to * qpetddo petfoiv 
manoe, should make the point prmnptJy (f), 

d 

And a condition fur delivety’ of the ahatiact on a oertain 
day, is waived in Equity iiy a purchaser who does not ask 
for it within a reasonable time liufore the day fixed for ite 
delivery («): the same rule a’cnld, no doubt, ap^y to the 
junductlon of ovideno*, A'c. : and it is conceived that a 
waiver of time as rc*iH*cts niatU<rs (such as the deUveiy ai 
the abstract, A'c ,) which m utd necessarily preoede||||ttipleiion 
by a considerable peiicsl, would, in general, amount to a 
waiver of the time (if any) fixe<l for completion. 

So, a stipulation that 'time shall l>e of the CHsence of the 
contract, is wwivcnl by a purchaser who receives, and retiuns 
without obji'ction, an alistraci upr>n the face of which it 
appears that a title cannot be made within the time fixed 
for completion (j-) ; or who, without an objection on that 
specific ground, proct'eds with tlie purchase under a know- 
ledge that there is no reasonable proltabiliiy of tiie title 
being perfected in time for completion ;«as when it depends 
npon the result of a hostile chanceiy stiit (y). 

It seems doubtful whether a mere protest against the 
delay will save the Ismefit of the stipulation (s) : it is con- 
ceived that, until the expiration of the time limited tea 
completion, a purchaser may safely, and is indeed bound to, 

(f^ 9w $t*m r. SUde, 7 You 278 ; (r) 8m v. 1 Y. A 

ir^nNff W 1 Y. 4 C. 401 1 C. 401. 410. 

sad MtVOfdi V. FmBon, i MolL 870. M PMk V, Cmdui, 4 Bm. C. 0. 
i/aomm'f.fOt, 11 Jar. k. a 8Si« Wmtr,Jkm4.t9 Tm 2M| 
'4fla ‘ . and OM I WWfa s w W Ol w t ili , L, M, 

I 9 I 8 WM V. n*l*r, 8 Ua. 02 , 8 1 Ch. AMOO; «4B0S|;.«ia 

1laa4(lbna * ^ ^ (d^M SaatiCifMawWttlMM 

t# Al P f k odi eta Sag. V. 4 P. w (kn4Mk vUMpnl^ ssd |k in. 
l4lhl4.|f^Ma ^ 
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proceed in 4^ to 1<^ as n reasonatile prDbs3}Uity 

i^usts of the .title beiii^ perWed in time; taking cuv» 
CMfvWk^ete^ to in writing against the delay, and to 

give noto of his inWtion to insist on his strict rights. 
Wfa(^ the ^e has expired, or when previously it becomes 
certain that the title cannot be perfected in time, he should 
take no further steps in the matter, but should in writing 
res&id&e contract; and then, if inclined to give the vendor 
the opportunity of completing within a reasonable period, 
all subsequent communications should be expressed to be 
without prejudice to the notice of rescinding, and should 
take the shape of mere negotiations for a frcsh agreement. 

- It uia)^p observed, that even in a contract for, or con> 
nocted wot, the sale of land, the term month means prbnA 
facie a lunar month; although it may be constmed a 
calendar month, if, from the context, or from the surroun- 
ding circumstances, at the time of making the contract, such 
appears* to have Iwen the intention cff the parties (a). In 
Acts of Parliament the term month is to mean a calendar 
month, unless words are added showing that a lunai' month 
is intended (b ) ; and every Act is now to be deemed a public 
Act, unless the contrary be expi-essly provided (<•). 


(2.) Objections to title; — neyotiations upon and vxtiver 
cf ;-^when possession takm amounts to ivaiver. 

We have already (d) adverted to the effect which n^tia- 
tions with respect to the title may have upon the vendor’s 
rights under the ordinaiy. conditions limiting a time for 
♦Alfing olyectimis, and giving him the power to lescind the 
contract. 

(a) iswg 1 (6)l8A14yibi o. SI, a 4. Thb 

SttipMS V. Mwrgitm, 11 Q. B. S3 1 enaotmeuti* not ntra^eetivt. 

Mid iMi« Lord BAXodOHd'a mnulM, (r) Sect. 7. 

V. AP. 337,<« 1 (d) *S'«v»u,i>.iei> 

V. 4 C. 401. 
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li may be observed that a solicitor purchasing fr^ his 
cUttot, csimoi insist upon any objections to the title wbidft 
he— or his tlien partner in the case of a firm — considM^^I 
unimportant when acting for the client upon his original' 
purchase (e). The nilo, however, it is conceived, woii|di not 
predudo objections founded upon alterations which had 
been made in the Law in the interval Itetwcen the purduwe 
and the resale. Suhjtsst to this qualification, it would seidni 
to be also applicable to counsel. * 


Bwqto of 
frivmoYi* ob- 
jedkmiaBd 


Care shoiiUI l>e taken not to make frivoloiw or unnecessary 
ohjectionn or i-equisition^ : objections clearly frivolous, made 
and pei’Histed in, would certainly imlisjxxs^', even if they did 
not prevent ( O, a ( *oui-t of Kijuity from luiforcing the con* 
tract at the suit of the pnrcliast^r. It jxThaps seldom 
happens, ujKm the perusal of an alistitict, that his a«lvisers 
confine tlieir requisitions within the strict limits of their 
client h rights, or within the limits pn^scriliCfl by the con- 
ditions, Points which could not perhaps Ik? absolutely in- 
sistcnl on, but whicli are yet of real moment, may often, if 
uiged, l)e coiwxsled, eitluT fmm courtesy, or as the price <if 
the purchas^'rs reliiH|uishing requisitions wliich, although 
capable of Uung enforced, are yet of less pinetical imiwr- 
tance. It is, hoAvever, material that ntninUmble rcspiisition 

shouhl Iw t4*iiaciouslv adhered to: for instance, when* a 
* * 

purcha;wr Iiad n-<iuii'cd unii(-<msaiy evidence, and had in 
con-sequenc*- lK*en reliuwd that to u'hich he was really en- 
titled, he was not allowed his costs, although he obtained a 
decree for sp'citic pcifonnaiice {<J). In a modern case, when 
a purchaser from a mortgagee alleged that tlie laitoc 
unable to deliver posse-ssion, and insisted on the concurrence 
of the mortgagor, although the mortgagee offered to deliver 
possession, it was held, in a suit for specific performance, 
that the mor^jagee was entitled to a decree with costs, if 
thfUk able to deliver possession; and the Court refused to 
inquire whether, when his offer to deliver poseeaeion was 

((} jRaeW V. Bmjmmt Twd. SC. Ntmll v. Oslcft, 1 3»e. k W. 

an. 
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.iiot' he was able to perform it (h). It seems ciMp.x. 

^dUScult to supjport the latter branch of the decision. ^ 

Aijj^l, on the other hand, a purchaser should be careful not 
"'to nl>ld back important objections or recpiisitions ; if he tlimisic.,--- 
knowingly do so, the question may ai ise whether he has not to 

inipli^y waived them (/) ; and where a purcliaser puts a ***^®*** 
vendor to expense in complying with requisitions, &c., and ^ 
then takes and insists on a fatal objection, which he 
originally had tlie means of discovering, it seems probable 
that if a bill w'ere tiled by the vendor for specific per- 
formance and dismisHiid, tlu* Court w^uuld not dismiss it 
■with costs, wdUiout allowing U) the vendor, by \vay of set-oft‘ 
the cxpetises so incurred by 1dm (/} ; altlioiigh it does not 
apiR‘ar that he could otherwise reeovor them (/). 

Ami, tliough it is not, perhaps, absolntdy neceasary tlmt Antorrquir- 
a punrliasers original requisitions sliould go l>eyon(l matters. mice uf other 
arising «»ut of the title as abstracted, it is ahva>'H desirable J^^^**®* 
that he .should, in the first instance, make any roquisiti6n 
which ho considers of importance as to the special fonn of 
the conveyance, or as to the concurrence therein of parties 
other than the vendor. In a recent case (m), it appears to 
have been considered, though it was not necessary to decide 
the point, that if the purchaser insists on a requisition as to 
matter of conveyance wdiich the vendor refuses to comply 
with, and the purchaser on this ground, afUu* due notice, 
rescinds the contract, the Court cannot, if the requisition is 
well founded, enforce specific perfonnance at the suit of the 
vendor. 


We have already considenHl (n) w^hat expimsions will Purchwer’ii 

prim 4 fane 


{h) Allen ▼. Martin^ 5 Jur. 23D, It 
(t) Bm liOid St IjeonardA* reinnrka 
on M^ffennU v. JFW/on, V. A P. 347 ; 
and v, TatkreaU, 1 Sm. A G. 

529; AUjtandtr v. Create 1 Jo. A 

Lat 0C6. 

(jl)Seo and conaWw Derfrell v. 


Lord 18 Vos. 505, 614, 515, 

(0 Set? Stt^. 80S, and vide in/nh 
(la) Denny v, ffanrocl. In K. 0 Ch. 
All. 1. ; see judgment of L. J. James 
|i. IS. 

(a) Suprdf p. 14.5, ei ee^. 
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itBj p i i w flM {vaidnser'A primA finek rlg^ t»« utttketi^ 
Ulllii he wSl, however, be bound, not enly by ea(|iieMi 11^^; 
ktkni^ but also by a elear notiee of the state ^ the title 
given to him before (uttering into the agreemant (o). ^ 


M «7 u • purehaaor may, after the contract, either e^ramly 

waiTvd. ^ impliedly, waive, either MTholly or in part, his right 
(whether it lie abtiolutt* (Itr qualified) to a marketable title, 
or to the usual eWdentres thereof. 


Pttroluuier nol 

bovmd 

OMmtrr* 


H. 

Effect of tac- 
ceptenoa of 
titla mbjeot to 
•pcdUotl re- 


AcoepteMoof 
•tittutikl int * 

wtainr JSm» 


We have .seen that a purchaser is not bound by his 
counsel’s approval of the title ; but that if counsel waive a 
requisition or objection, tlie purchaser, adopting his opinion 
and dealing with the vendor on that view, cannot afterwards 
repudiate it (/<) ^\^lere a purchaser, having taken several 
objections, expr(‘s.ses hiiuscdf willing to accept the title upon 
a specified objection Iwing nunoved, this waiver of the other 
objections is m«-n‘ly conditional upon the removal of the 
specified objection ; ho that, if such objection l)e not removtsl 
and a bill U' tileil against him for specific performance, he is 
entitled to a general reference as to title ((/) ; and although 
the objection tak(>n by the purchaser may not be bis true 
reason for refusing to complete -the purchase, the Court will 
not piy into Im iuotive.s, but will simply decide whether the 
objection is tenabU* or not (f‘). A(xwptancc of tiie tiilo, as 
abstracted, is no vkaiver of the purcliaser’s tight to have tho 
abstraet verified (s); nor will the tv>urt imply a waiver of 
any ulg#etion which is not clearly raised by tho otmtenta of 
the abiltaKt (/) : nor does a purchaser, by waiving his 
to an Abstract, necessarily waive olyecticma to the title 
whSItaare otiieiwisu known to him (u) : nor does aeoqptance 


iffl <^rie V. /VJamie, S Her. 64. 

(f)l0li0ptmy. Mmtim, tHyL k 
ttSli ; AmO r. JMrMta, 8 JTw. N. 

(ri b. ». I csfc 

Ap.l,lA 

t Mjfi A 0. 


217 . 

(iiBUuOom V. Um t Ba. 47; 
Au.-(kiLy. SbmAfl T. A €l 0. O. 
£70; aid MS e»ns^ 17 

1^.204} VmfmiiAt* MMm, 87 

(«) AfaMeAna V. B rntuf loit, 8 Jar. 
847^ 
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<Bf Uie laivl the puitibaser^ where the vendor oonoeale 
sqpie (^)- Where a purchaser of a freehold 

and oc^jhm est&ie Accepted the title, subject to the pro- 
duction “a declaration of identify of lands mentioned in 
the deeds to thoee now sold," this was held to be a waiver 
of his original right to have the tenure of a particular part 
distinguished iy ) ; and where a purchaser, in his answer to 
a suit tac (q[>ecidc performance, admitted as to his belief that 
Si^ the date of the contract the vendor had a title, this was 
treated as an admission of the fact, which he could not 
afterMrards question (?). 

And waiver need not be expressed ; it may lx* implied from 
either letters or mere acts of -the iwirty (o). 

For instance, where a purchaser who had been let into 
possession — but which, as it was according to the contract, 
does not appear to be very material - .-and who hal retained 
the abstract for a consulerable ^x*riod without objection, and 
had altered and let the premises, wrote/i letter to his solicitor 
fur the purpose of its being communicated Ui thewendor, and 
therein expreased his “ vexation at the delay which had hap- 
pened about payment,” and his gratification “at the liberality 
and patience shown” to him, this was held to amount to an 
aduiisaion that the title was approved (/>) : and the same 
deciaion was come to in a later case, whei-e a purchaser took 
posseaskm under the contract, paid part and gave security 
for the residue of the purchase-money, and mortgaged her 
mterast under the contract (c). So where a purchaser had 
bew in posseasimi of the estate, and liad retained the abstract 
for five months without making any requisition as to title ; 
and then, whUe under notice by the vendor to Complete within 
fourteen days, mmuly required the production of the deeds, 

(a) V, itiga, S3 Be»v. (•) Ii^rd, Ch. XVni. 

90 , ( 6 ) 

{if) Davaon v* ^n»dhiuiii» S Be O. 1 hMA, 810. 
k B. 870 ; 8 Mao. 4 O. 51 (e) Ifaydim v. 1 Beav. S87s 

(r) Phippt V, CAiH 8 Drew. 70P, 
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lie ma, under the special circsiiQstaiiooa, held to heve thereby 
lieoepted the title as abstracted (rl). 

The preparation of the conveyance cannot, in general, bo 
much relied on as evidence of waiver (e) : where, however, in 
the case of a lease, the lessee, without previously requiring a 
title to Iks shown, appn>veil of a draft lease ftimished by the 
lessor, and took iH»>s«‘.s»ion under tho contract, he was "held 
to have waived all objections to the title (/): so, where a 
purchasin' of a leasidudd house, after trammission to hun of 
the original lease, pre|)aivd a draft assignuieut, and iiuule 
various objections as to repaii-s and other matters, but di<l 
not requiiv the pixsluction of the lessor’s title, the Court 
seems to have oonsiilered Utat he hail waivisl it« pnxliie- 
tion (ff) : so, where rtHjuisitioiis on th|» title were iimde ami 
answeml, ami the purchaser stmt to the vendor the draft, 
conveyance witluiut prejudice to the rctiuisitions, it was held 
that the puivhasiT, having taken no oltjisjtion to the vendor’s 
replies, ami tin; only negotiation {K'nding.l)etwoen the parties 
l)eing as to tlie payment of the purchase-money, muHt b«* 
deemed to have acc«|>te«l the title (A) ; subject, of course, to 
the rtsiuiitition.s Ix-ing complied with, so far as the vendor, by 
his replies, had agreed comply with them. 

At any rate, where the purchaser piiepares and tenders the 
draft conveyance, this cannot, as a gtmeral rule, amount to 
waiver of objections on the title, except conditionally upon 
the vendor’s acecsling to the proposed form of oonveyance (i). 

The fact of an intended lessee having adverUaed the pro- 
perty for sale, although not considered condnmve, was relied 
on in a modem case, as one among other evidmicea of his 

(<l) V- ITtutcs, U Bmt. 289 { hO, 688 ; 2 Sot, tt Q. 469. 
rUe tufml, V, *09. (f) Ctme v. JBmmmt, 1 De O. it 8. 

i/e) an : ; Burroiifit v. 297 ; JMA r, CkprM, 7 Ra. 191. 

OtUtg, 3 Bw. *U» i Uannood v. Bimi, ' (8) A»m4 % UmUtk, B ilur. V. B. 

637. 

Abm* »: JlfAwAas, Yea. 1 ; (i) ieby t. RA 2®®- 

•aBsw v. SttdS, 4 lie 0. M. 
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having waived the pioduction of the lessors title (X:); but, in Chap. x. 

general, no gi'eat importance as regards waiver can be fairly 

attached to the mere circumstance of the purchaser having 
attempted to resell the property ; except that the actual or 
attempted resale of merely a i^oHion of the estate, may, as 
between the original vendor and purchaser, show that the 
latter did not consider such portion material to the enjoy- 
ment of the residue (/). Where the pin chascr has actually 
contracted to resell, or has published conditions \vith a view 
to a resale, the form of the contiTict or conditions may be 
material : as it may be fairly presumed that he can neither 
have intended on the one hand to insist as against the 
original vendor upon any objections, which he may have 
guarde<l against (bi the resale, nor on the other hand, to 
waive any to which the title would then remain liable. If, 
iiiKh*r the sub-contract or conditions, the sub-purchaser is 
to bo lK)und to take the title as it stands, this would, it is 
conc<‘ived, Ik* strong evidence that the original purchaser 
had waived all his objections to tlie title. 

I\>H.siMsion of the property by the purchaser is the fact Possession ; 
most frequently relied on as furnishing e.videnci of waiver 
of objections to the title (m): its impoitonce, however, 
depends upon the circumstances attending its acquisition 
and retention. 

Where the poj^ssion is taken after the delivery of the token tdur 
a1)8tract, and not in pumiance of any special provision of 
the conti'act, it is primd fade a waiver of all objections 
appearing on the abstiact ; and it lies on the purchaser to 
rebut this presumption (^0- 

The strongest case against the purchaser is, where ho Korciiiiopos- 

sossiou 

forcibly, or without the consent of the vendor, and without 

(k) Simpion v. Sadd^ 4 De O. M. 27 ; Fleetwood v. Green, 15 Vea. tH ; 

a O. 665 ; 28ia k G« 469. Bink$ v. Lord JMc5y,2 8w. 222, 226 ; 

(l) See KnatMuU v. OriuLer, 1 ffaydon v. JkU, 1 Beav. 337 ; Ikller 

Madd. 170 ; 8 Mer. 124. v. Simonde, 5 Jur, N. S. 9.97. 

(m) Fludytr v. CkItt, 12 Vea. 25» («) Sown v, Skneon, 24 Beav. C31. 

VOL. i. r r 
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beii^ Kuthimaed by the contract ao to do, takea possewuon : 

— fordildy taking poasmion, anas bold in an early oaae to 

amount to a wiuvcr of an objection for want of title to an 
important part of the estate (t>). though compensation 
appears to have been allowed. 

PMaanioa Possession, however, if taken in accordance with the dear 

undef • 

cootnet, or intention of the parties as evidence<l hy the term8 or auhjeet- 
of contmet (/>), or with the consent of the 
vendor (q), is not in itself, as a general rule, any waiver of 
the purchasers right to a goo<l title, or of any pending 
negotiatiom tipon the title : whein>, however, the purchaser 
was, up«'>n his own application, let into possession, this was 
held to 1 h' n waiver of an objection (eh., a right of .sporting 
ov'er the pis(|XTtv) w’hieh app'ansl upon tlu; face of the 
aluKtract deliveitsl three month.s previously, hut which hal 
n<,t lieen made the subject of ivinark by the purcljascrorhis 
solicitor (/•). It is material here to o1»sen'e, Hrst, that tin* 
purchaser’s geneiul rennisitions upon the title appear (h) to 
have Iwon made prior to the application for po-ssession ; an«l 
secondly, that the objection was of a pennonent character, 
and not probably capable of removal : the case may, perhap.s, 
be held to sliow that the acceptance of ]K)tisession amounts 
to an implied waiver of any known objection, which tlie 
purchaser knows, or may reasonably Itelieve, cannot be 
removed ; or Ivas not formed part of his previous requisition-s 
tipon the title (suppo-sing any rcqtu.sitions to have been 
already made). In a later case, the taking of poaseadon, 
though hehl to l>c a waiver of all ohjcctitms a|^earing on 
the altstract, did not preclude the purchaser from objecting 
.to the title upon grounds which subsequently oune to his 
knowledge aUiimle (t ) ; so. also, it was held to be no wiuver, 

(o) V. 1 Vc*. Jnn. 159; Afs^Mwi v. Said, M wpri, 

S81. n. (&)• 

(p) iWaw t. AatUg, 1 Mor. 184 { ' (•■) Bwr»dl 1 Jnc. A W. 

r. tri|j|i|F, f Rium. in. 108. 

4a> Ttmcaitttr v.. JUiu, 11 "Vea, (») See 1 Jso. ftW. 171. 

'4M, 464 } ttarrwt^ i. OalUf, 8 8w. (*) Bom v. Stcaaon, U Beev. 631. 
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where there was a serious misdescription of the property, 
not discovered until after possession was taken (u). 

. Where purchasers retaine<l p^jssession for two years, 
without retjuiring an abstract, which, according to the 
agreement was to 1)0 paid for liy tlieinselves, if requirecT, 
this was hold to l>e a waiver of their right to investigate 
the title (x). And wlierc a purchaser lias taken possession 
of, and enjoyo<l tlie subject-matti‘r of, the contract, the 
Court wdll as against him, make every presumption in 
favour of the validity of the contract (*/). 

The grant of a lease by tlie purcliaser to a tt^nant in 
p<>KseRsion is (spnvaleiit to taking possession (z): so is 
aect‘pUince of the keys of a house ((f). 


And, as it is not so iiniveimlly the custom to ivquire the 
lessors title on the grant of a lease, as it is to n^quire the 
iitll* on tlio puix’hase of freeholds, smaller circumstances 
may satisfy tlu^ Court that the right has lK>en waived in 
the former case than would lie sufficient to indmjp the same 
coiiclusion in the latter (h ) ; and the same principle would 
apjmi’enUv apj)ly to the case of a purchase* of leaseholds in 
cases not within the Vendor and Purchaser Act, 1874. 

IjOatly^ wc may remark that a pei-sonal undertaking by 
the vendors solicitor to do cei'tain acts for clearing up the 
title, will not bo cnfoi*ced by Uie Court under its siimmaiy 
jurisdiction (c). 


(u) Tui^uand v, Hhode*, 37 
Ca 830. 

{x\ Silbald V. LawrU, 18 Jur. 141 ; 
WalHs V. Woodifear, 2 Jur. N. S. 179. 

(y) Pott of London A$$uranct can 
3 De O. M. a O. 485 
(:) Ex parte SidtU>tham; In 


BarringhM, 1 Mont A A. 655. 

(a) Oueit V. Ifomfray^ 5 Ve«. 823. 
(t) Stmpoon V. 3 Eq. It 263 ; 
4 De G. M.a G. 665 ; 2 Sm. A 0. 469. 
(r) Peart v. BrnheU, 2 Sim. 38 ; 
tuprti. 
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. (3.) As to the gennvl rigMs awl ImhUitm of a purchaser 
in possmion (A). 

Where the purehAAcr is alreatiy in possession as tenant at 
> will the purchase contract puts an end to the icnani^ («) ; 
and even in the case of a purchaser being tenant for a temt 
of years, it has Wn said that the relation of landlord and 
tenant is detennined hy a contract Iwta'oen the parties for 
the sale of the estate (/’). But at Law a lease is nut affecte*! 
by a contract wliich dopentls upon a good title being de- 
duced (//) •, and it is conceivetl that where a purchaser, who 
is in possession as t*?nant, and entitled to'retjuire a valid 
title, acts pt'nding the completion of the purchase merely as 
he might proi>eiiy have done if the tenancy were still hu 1>- 
sisting, his poss^jssion will not Ijc deemed an acceptance of 
the title. 

It appears to l>e clear that a purchaser Avho is authorized 
to enter into posses.sion of the estate, may, to some extent, 
act as owncj- without thereby accepting the title. He may 
take a fwll of unden^ootl in due course (A) : so, in the case 
of a timljer estaU*, a fall of tinilxjr would, it is conceived, 
Ixf n«j neces.saiy acceptance of the title, although it might 
lie restrained at the suit of the vendor upon the ground of 
its diminLshing hi.s security for the purcluwe-inoney (i) : nor 
does it appear that any act of management of the estate in 
a due course of husliandiy, or in a fair exercise of the sup- 
posed right of ownership (A), would bo of importance : thus 
it has licen held by K. Bruce, V.-C., that, upon a purchase 
of four acres of land, stubbing up an osier bed of nine 
perches, levelling the land, and filling up a pond, did not 
atuount to a waiver of title (1). 

JSt ruU mfrS, f!h. XVII. «. 2, (A) Btnfnugiu v. OoUiy, tSw< 170. 

(<) V. Datimm, 10 Vea. 258, ({) Bifira, p. 251. 

2S8. (A) 1 Yon. 600. 

(0 (Momer. Hants, 1 Y. * C. 

^)Jht V. estiiim, 1 Mac. k W. C. 0. llOi and an Turfuaud y. 
090, 701 ) Tartt v. DmtSs, 16 M. ft BIMkt, 07 L. 3. Ct. 800. 

W.Oftli sag. 178. 
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In fact, Lord St. Leonards states without qualification (m), 
Uiat “acts of ownership after an authorized possession are 
of no importance:” the reported cases, however, do not 
seem to support so wide a proposition ; nor can it be main- 
tained upon principle (?i). If the purchaser of a residential 
property, let into possession ponding the investigation of 
the title, were to fell the ornamental timber, or were other- 
wise to destroy or permanently alter for the worse any of 
those features of the estate, which conferred upon it an ad- 
ventitious value, it cannot Ixj suppose<l that, at the present 
day, the Coui-ts would allow him to get rid of his bargain 
upon the ground of the title Ixdng not strictly marketable. 

At any rate, it appears that a distinction must be made 
l>otweeu important acts of ()wnei*ship committed previously 
to, and those committed after, the <lisc<ivery of a serious 
objection to the title (o) ; for acts which materially atfect 
the property are justiliable only under the purchaser’s belief 
that he is in fact the owner. Ami it is conceived that a 
jjurchaser in possession may so act as to pi'eclude himself 
fi'om ultimately ixyccting the title, udthout necessarily 
waiving his right to have the title perfected teethe l>est of 
tlie vendor’s ability ; and also that a distinction must 
generally Ix) made Ixdwcen acts aHecting residential or 
building property and acts affecting mere agricultiu'al land. 

And where a puixihaser, who had been long in po.Nsossiun 
of the property, and had taken frivolous objections to the 
title, refused to receive any further explanations, and yet 
retained possc.ssiou, ho was hold to have accepted the 
title (p). 

An act which amounts to a waiver of the purchaser s 
right to reject a defective title, is not necessarily a waiver 
of his right to compensation for the defect (q). 

(m) V. A F. 344. (o) Piaoon v. ABtky^ 1 Mcr. 135 \ 

{n) S«e Dowwan v. Fncker, Jao. aoo 1 You. 507* 

105 ; p* 438 ; WaUu v. Wood- ip) I/aU v. Lavtr, 3 Y. A C. 106* 
year, 2 Jar. N. S* 179. (y) Sea Cakr^ft ▼. ittfe&tieil;, 1 Vei. 
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bstw^ek dbuts^iy of 

So, by a purchaser in poteeasion, which otiier* 
wiae have been consideitKi aa a watver of objoetiona to the 
title to a portion of the estate, have been held to be modified 
by his continuing to ask fur the title (r). . 

A purchaser may (h), and as a matter of prudence shmild, 
decline to take posset«ion while the title is in <Usputo, except 
under a special agreement: for, if he take possession and 
then reject the title, he may be ejected by the vendor (t ) ; 
and cannot at Law claim any allowance fur improvements or 
repairs ; nor will E«{uity afford him any relief unless there 
has l)ecn fraud on the part uf tlic vendor (m). Upon taking 
possession, he Ix’comcs, in the absence of any K|wcial agree- 
ment (r), tenant at will tu the vendor, although then' is a 
stipulation for jiayineiit of interest until cumpletion (y) ; and 
the right of the vemlor to n*ct)ver p«Msession l)y ejectment 
will lx subject to the 7th section <»f 3 & 4 Will. IV. c. 27*(j). 
^Vbcn a p\»rchaser in possession under the contract is advise*! 
to rescind the contract, ami assert a {)aiamount title to the 
property, he is not Ixjuml to give up pussc-ssion before asser- 
ting such paramount title by making a formal entiy («). 

1 1 

If the contract K* ivscinde<l in E(|uity,cven on the groun*! 
of fraud in the purchaser (/»), the t^uurt W'ill, in general, 
direct an allowance to lx made to the purcluiser for 8ul>- 


Jun. 221 ; J/uffha v. Jonr*^ 3 De <f. F. 
& Jo. 307, 310. Tbo clerk of bbc von- 
doFs ifolicitor hait nu implied Authority 
to triad the clieat to allow compimM- 
tioa ; BtimiU v. Brutruj 1 Jac. & W, 
168. 

(f ) Bee 1 Miukl 170; Knatchbull 
%QrHeber, 3 Mer. 124. And »oe m 
to tiie taking of pomewrion being an 
of part perf orm anoo of ibo contract, 
kifr4,0»LXVm. 

{t)JF$ndkw V, BkirUif, 2 Sir. 223. 
(0 Alid tiM aipNsiitimt will amenstti 
to an adkttinir^i|g<^ of the vendor** 
tBlo ; JDatf'V.* 16 4^ 607. 

(«i)0iig.847 ; iWmn t. IFowfi- 


{x) f^tumlen v. Uasgrartf 6 B. & 
C. 621. 

(y) Doe V. Vaperhn^ 0 Car. A P 
112 ; Doe v. Chemberhine, 5 3L A (1. 
1 1 ; Doe \% Jack§o»f 1 B. A C*. 418 ; 
/V V. lAieds d'C, Vo. 16 C. B, 706 ; 
and tee Ike v. 3 Man. A 

G. 271 {emt of exdbang*}. A* to 
what wBl delennino lA* loaaitc^, wet 
4 Jana. Conv. by S. 463. 

4Mmi. A Qe SO; 

#uprri,|x 361 

(а) 6Mibiial3 v. SwiBitq^ efEweUr^ 6 
Bo.218. 

(б) 8*0 ikmmm t. Frkht, Jac. 

166 1 104. 
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stantiAl improvements and repairs (e) : this allowance, bow- Chap. x. 
ever, when the sale is set aside at the suit of the pui^cliascr 
will not extend to iinpiovements, or even i*epairs — except 
such as are essential to the preservation of the propeity (d) ments, Ac. 

— made suhifequcntly to the discovery of the matter on 
which he grounds his right to relief; nor to a greater extent 
than is specifically prayed by the bill (< ). 

On the other hand, it has l>cen decided, that, where the Puivhaser not 
title proves defective, an acti<m for use and occupation wdll 
not lie against the purchaser for the time during which he 
has been in possession under the conti-act (/): but if, after untnitisre- 
thc contract is clearly abandoned, lie retain possession, he 
will lie liable, in respect of such subsequent occupation (</). 

Where a pui'chasei retain<,*J possession for eight yeai*s, with- 
out jmyinent, and rcfuse<l either to accept the vendors 
dcTijctive title, or to abandon the agreement, and iqxin a bill 
being filed by the vendor, and the Mastei reporting against 
the title, still refused to accept it, he was onlered tc> account 
for the rents and profits and to pay the costs of the suit (h). 


Wliere C., a sub-purchaser from !>., entere<l iiiN^ possession, PurchaBer nmy 
and then, pending a suit for specific performance by B. 
against A. (the original vendor), was induced by A. to give 
up possession undm’ a mistake of facts, it was held that, ubletiSe, 
ujxm a decixjc being iiiotlc for specific performance of the 
contntet between A. and B., and a conveyance being executed 
by A., C. could maintain use and occupation for the time 
<luring which he liaxl been out of possession (/) ; but it 
appears to have been subsequently held in the same case, 
that although the equitable owner might maintain use and 
occupation under the circumstances, yet such action would 


(c) Bug. 254* 

Sag. 254. 

(c) See Mmrdi v. 2 Sw. 

287. 

(/) v. luffham^ 7 Q. B. 

611 ; Mid m» Meaimc v. PomEiii 1 
Poa. N. P.0, 253 ; KirOemd v. Pwn- 


2 Taunt. 145 ; Seatm v. Btfolhf 4 
Ad,&E. 528. 

(y) Ilowardsy. Shatt, 8 M. A W. 3 18. 
ik) Kino V. Awy, 1 Hyl A K 442; 
Hope V. ffope^ 22 Buav. 365. 

(i) HuU V. Vawjkom, C Pri 157 
mndaee 7 Q. B. 617* 
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not lie against the vendor, beeause tiie relation of landlord 
^ — and tenant was never contemplated between the parties (t*). 


LwUii^ ot Where a contract was rescinded upon the ground of fraud 
ip the purchaser, the latter was compelled to* reinstate a 
private house which he ha<l converted into a d»op (1 ) : the 
fmvd is not noticed by Lord St. Leonards, in stating the 
case (m) ; and if, as may therefore Itc supposed to lie his 
opinion, this was not the ground of the decision, the decision 
seems to Ijc an authority for tliis veiy reasonable proposition, 
vis. : that altcmtions by the purchaser, although not in them- 
selves a waiver of title, will yet deprive him of the awl of a 
Court of Equity in rescinding the contract, if they an* such 
as change the natuiv or character of the prcqx'rty, and do 
not admit of reiii-stateinent ; or if lie declines or is unable 

to rein-statc tlieui. 


}|t» lien on 
estate ftir pur- 

paiil 


If the contract be rescind»‘d tlirough waiit of title or other 
default on the part of the vendor, the purchaser, if he liav*' 
paid all or any i>art of the purchase-money, will have a lien 
for it, with inteix*st (n), <»n the e-state, even although he may 
have taken, an indepon<lent security (o), and also for his 
costs of suit (;/); but no such right exists where the contract 
is voiil on the ground of illegality (q) ; or Where the pur- 
chaser is by Law dbH|ualiticd from holding such an interest 
in real estate (r); or where he himself * abandons the con- 
tract (s). 


In a modem case, where the vendor of an estate con- 


(1) See 7 B. TjIS ; Tett v. Jones^ 
13 M. AW. 12 ; 7»in4cr v. tVimerr/n f 
Co., S Exch. 932. 

(l) Ihmoran r. Fricicr, Jmc. 1^. 

(m) Sog. 254, 255. 

(n) Tmrpmct v. BoUm , U R. lllkl. 
124, 195 ; ai&i L. li 9 Cb. Ap. 118. 

(d) 8 m Imrm y. MerUns, 3 Aik« 1, 
4; IV«Mi9^r.^%it»M4)iw,15y4ML345. 
Omth4my.Muii4,3Y. k J. 252 $ 
Bmtfm r. WXmw, ! Ed. 2li,- WjsJU* 
T.J^Sdw. Emr. tM. 


ip) .MuldiHm V. Hoffnatf, 2 H. ft W. 
283 ; Turner v. Marriott, I.a, It 3 Kq. 
744 ; fmd tee Tkomos v« B*uetan,L.ll. 
8 E<[. 120; Torrance v. Mion, aU 
euprd. 

(q) 0tbMmttm,2Myl ft C. 
53, 88. 

(r) 8 m and oonalilir ffarrium y. 
Soutkoote, 2 Vm. Sen. pp 880, 383 ; 
Mackretk v. Sjfrnnme, 15 Vm., sm 
937. 

(«) V. Omni, 5 Do G. 4 8. 451. 
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tmeted to be sold executed a mortgage upon it, of which 
notice was duly given to the purchaser by the mortgagee, 
who did not interfere with the contract, and the purchaser, 
who was allowed to take and retain possession, paid several 
instalments of the purchase-money as provided by the con- 
tract, but eventually (on grounds which were adjudged 
sufficient) rejected the title, it was held that the purchaser 
ha^l a lien upon the estate for the payments made and 
interest, which might be enforced against the mortgagee (t). 


(4.) Vvmlor in jfHwst’ss/ou, by altering projxniy, avoids 
the contract. 

Any alteration of the subject-matter of tlie contract by the 
vendor, in any particidar which does not admit of compensa- 
tion or reinstatement, as the fall of ornamental timber (u) or 
otlier trees, will entitle the purchaser to abandon the contract. 
The felling of ordinary timber by the vendor pending the 
completion of the contract may be a matter for compensa- 
tion (;!•} : and, as we have already seen, a vendor may, in due 
course of huslmndry, cut coppice wood and get in crops, 
but in such a case the net profits will belong to the pur- 
chaser {y). 

And in a case l)etwccn vendor and purchaser the Court, it 
is conceived, would consider whether the trees destroyed 
were in fact, <ir might reasonably be consiilercd, ornamental ; 
and would not — as in cases lietwccn tenant for life and 
remaindermen — regard as ornamental, only trees which 
were planted or left for oniamcnt (z). 

We (it) have already considered the relative rights of the 
vendor and purchaser in the seveial events of the estate 

(I) Rm V. Wat9on, 11 H.L. C». 672. and tide euprH p. 247. 

(u) Moffennis v. Fallon, 2 Moll. (z) See 2 MolL 588 ; Marker v. 
588. Ma^er, 9 Ha. 1 ; and see Webeier v. 

(«) S. C. JlomUdean, 34 Beav. 541. 

(y) Poole V. SKergoldt 1 Oox. 273, (a) p. 245, et mq. 
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(a.) .fl« to entry and common by miiimy conipaniat 
before comptetim. 

By the clauses of the Lands Clauses Consolidation Act, 
1845, which relate to the cntiy upon lands by the promoter 
of the undertaking (5), it is, in effect, providwl, that the pro- 
moters shall not, without the consent of the owners (that is, 
aU persons having any interest, althougli not in posses- 
sion,) (f) ainl occupiers, enter upon any land (except for the 
purpasc of making surveys and other similar purposes speci- 
fied in the Act,) until they have paid or depositetl the pur- 
chase-money or compensation for the same. If, however, 
bcfoix* tlie amount of purchase-money or compensation has 
been defeeniiinetl by agreement, awanl, or a vcixlict, tliey arc 
de.sirou.s of entering, they are enabled to do so, upon making 
such deposit and giving such 1)ond by way of security as arc 
spedfied in the S.>th section of the 8 & 9 Viet. c. 18, a.s 
recently nj*<lificd by the 3Cth section of the 30 & 31 Viet, 
c. 127. The valuation to be made by the surveyor appointed 
under the provisions of these Acts is to include the amount 
of all danu^c and injury, so far as capable of estimation {d) ; 

the security mu.st Ik* for the value of all the land com- 
prised in the notice of puivhase given by the promoters under 
the 18th section, although the proiK)8ed entry be upon only 
a port of such land (e) ; and should bo in the vciy terms of 
the Statute (f) ; and if the lx>nd first given be infonnal, or 
insufficient, a second may Ik.* substituted for it (p). Before 


\h) Sect 84 to »2. 

(d Inift Vo Jee, JL Cb., 


a 414. 

(/) V. Nmiktrn JL 


aDeOoli. AGoilbd. O..2Fb.Sa0 ; Cim 146 ; 

<^S6A;8}Vlcl.cl27,i.SG. kam t. Sam, 1 B 0 0. A 8. 466 ; 

Barber v. North StaffmlMre R WiUejf y. Sooth JBaeUrn Co., 1 
Cb^SDea A9.^5;51 VCwi* 401; 40*66; 6IUiUCk m 

wane f . PWipe, 6 Ball (y) R Co., I 

GaSkliflbHk mS md JMtts V. M.aa.fi8. 

IwMlm mdN. If. A C*.. 3 D« a. 4 
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the reoeat Statute, no prior notice to the landowner of the 
intention of the promoters to proceed under the 85th section 
of (he Lands Clauses Consolidation Act appears to have been 
necessary (h ) ; but now, by the 30 & 31 Viet, a 127, s, 36, 
the TOinpany are bowul to give to any party interested in, or 
enti^d to sell and convey, the lamls in question, and not 
consenting to the entry of the company, not less than seven 
days’ notice of their intention to apply to the Board of Trade 
for the appointment of a surveyor (<) : such a notice, how- 
ever, does not amount to a conti-act binding them to take the 
property (k). The entry and deposit may be made at any 
time Ijefoie the expiration of the iwiitHl allowed for cora- 
pulaoiy purchase (/) ; Imt an entry subsequent U) tlie recent 
Statute cannot Ik* made tijioir a prt»vious vahuition under the 
Lands (.Clauses Act (in ) : nor aiv tlie company jirstificd in 
proceeding under the 85th .section of that Act, imless there 
is an uigent necessit}- for imme<Uate entry on the land (n); 
and if they avail tliemsolvos of their powers under this and 
the following sectioas, they cannot also enforce specific per- 
lormancc (>f an u</i'eanent previously entered into with 
lespect to the same lands (<») ; tlie .service of a notice to treat 
and entry into possession under the S.'ith station, being 
regarded as an abandonment by tlie comjiany of their riglrts 
under the contiact. It is conceived that if the company, 
having entered into a binding contract for the purchase of 
land, afterwards put in force their compulsory powere witli 
respect to the same lan<l,jthc landowner may, at his option, 
cither enforce the contract, or allow the price to lie detcr- 
miued by a jury or by arbitration, as he may deem most to 
his advantage. 


The deposit is to ramain as a security for the pcrfonnai^ 


(il) Bridges v« WiUe, Somemt, and 
Wtgwmak /t. 11 Jur. $15 ; 4 R, 

Cm* 621 

(0 IMor to tlio recent Aot» tbo 
nppomtmeiit reeted with two justices. 

{k) Qrkmn v, CkesUn Lints' 
OammUUy L. R. 19 Bq. 86. 

(Q Wsrekg v. Bwdk Ikwn IL Oo^ 


% K J. N. S. 954, Q. B. ; 15 Jur. 
970. 

(la) Field v. Carnarvon and JLlan- 
heris M, Co,, L. B 5 £q. 190. 

(n) S. C. 

(o) JBt(^ford and Ca^nbridije R. Co. 
▼. Stanky, 32 L. J. Ch. 60 ; 2 J. & H. 
746. 
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'CAaik X of the bond, end is to be applied under the direction of the 

^ Coart of Chancery (p ) ; and it will not be paid to the com- 

pany without notice to the landowner, although the purdiase 
may have been completed by agreement, and the purchase- 
money paid (q ) ; and he is entitled to his costs of appear- 
ance (r) : he docs not, however, seem to have any lien bpon 
it for his costs payable by the promoters (s) : nor can he 
oppose its repayment to the company, if he have repudiated 
the procee<lings of which the original deposit, &c., formed a 
part (0- 

what Ifc has been heUl that the making of a i:>ennanent txmnel 
through the soil without disturbing the suiface, is an ei^try 
upon or user of tlio land within the Hoth section of the Lands 
Clauses Consolidation Act (u) ; so also is throwing an arch 
over the land (x). Placing waggons, j*ails, &c., on the land, 
wth the consent of the tenant, has Ixjcn held to l>e no 
cntiy (f/) ; but if pennanent injury is done, though the entrj" 
is with the tenant s consent, yet the owner may oV>tain an 
injunction (•). Where the entry was merely for surw'ying 
and setting out the line, and the company were no longer in 
possession, *^he C.’ourt refused an injunction (tt). 


Where the land is in mortgage, the deposit and lx)nd should 
poidtflk«rald be sufficient to cover all claims which the mortgagee may Ikj 
entitled to enforce ; and in one case where the company had 
notice that land was su>>j«jct to a moi-tgagc, not payable till a 
future day, and paid the purchase-money into Court upon the 
ordinaiy valuation to the credit of the mortgagor, without 
communicating with the mortgagee, they were restrained 


Beet. 87. 

parie South Woki IL Corf 6 
lUn 151. 

(r) Bee ex parU Stewm, 2 Fh. 772; 
M kiwew, Be ToUenham, <ir. B. Co,, 
u W It m 

(m) Bx parte St$9€M, 2 Mi* 772 ; 16 

ft Booh, 2 M«e. k O. 857. 
Mmeedm y. Momchtekr and 


Attrinrkam B, Ct., 5 Bail C» 552 ; 1 
Exch. 728. 

(x) See Pinekh y. BktheaU B Co,, 
1K.&J. 85. 

(y) Skmdiih r. Mayor, hu, of Liver- 
pod, IBra 1« 

Armeteong v. Wat/oford and 
Umeriek B, Ce*, 10 Ir. £q. B. 00. 

(a) Foah v. WiUt, Somereet, and 
Wnimeuih Ha 180. 
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from proceeding with their works, though not from retaining 
possession of the land (6) : so, in a recent case, where equi- 
table mortgagees were not formally served with notice of 
the inquiry to assess damages, and took no part in it, and the 
amount of compensation awarded fell short of what was due 
on their security, it was held that they were in no way 
bound ; and that, in default of payment, they were entitled 
as against the company and the landowner to a conveyance 
of the land comprised in their security (c). 


But where a pei'son claims under a title altogether advei’se 
to that of the parties with whom the company have con- 
tracted, E(piity will not interfere, at his suit, to restrain the 
company from committing waste (<l ) ; in such a case the 
a<lvers(j claimant should bring an action of ti'esjmss or 
ejectment. 


Any wilful entry V)y the promoters, without consent and 
iKjfore payment or deposit, is made tlie subject of a lOZ. 
p^malty : and the retention of possession afbtu* conviction in 
such penalty, rendei's them liable to a penalty of 251. per 
dii tn (c) : but the penalties are not incurred^by an entry 
after payment or deposit made to or in favour of parties 
wdio w^ere l>elievcd to be, but wme not, actually entitled (/). 
In case of an unlawful refusal by the landownei-s or occu- 
piers to give up possession or permit an entry, the promotera 
of the undertaking can claim the assistance of the sheriff (g): 
and a landowner who has hy his silence and conduct en- 
couraged a company to carry on their works, upon the 
supposition that they were entitled to enter and take the 
land in question, and who subsequently disputes the terms 


{b) Maabtn v. £a4i and We^t India 
Doeh E. Co., 12 Beav, 298 ; but see 
Williami v. S. WcUa 11 Vo., where 
no diffionlty appears to have boon felt 
as to the jurisdiction to restrain tho 
company from keeping possewloa 
(e) Mariin v. London, Chatham, and 
Dover R. Co., Li. R. 1 Oh. Ap. fiOl. 

((f) v. iSwifA Eaoitrn R. Co., 


1 Sim. N. 11. 272 ; and sec Aleitn y« 
£. a R. Co,, 1 Jur. N. 8. 1009. 

(e) Sect. 89. See Rutchinton v. 
hfancheoUr R. Co., 15 M. A W. 814 ; 
and IIutehinooH v. JEhri Lancashire R. 
Co., 3 Rail Ca. 784. 

(/) See last note. 
ig) Sect. 91. 
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aumm B8Tin«K i»LnrsitT of 

. ^ ^ ooninket, is noi entitled to an inteiioetttmy ibyunetion 

.. . — to restnun thtan from so entering (k). Whwe a eorapany, on 
a pnr(d>a8e> agreed with the landowner that, if they f^ould 
require any additional land for the piuposes of their railway, 
it should be sold to them at a stated.prioe, it was hel(f that 
they were authorised under tlie agreement to pnreliase 
additional land at any time witliin the statutory period for 
the completion of the vrorks, althou|^ their eompulsoiy 
powers had expired (i). 


tflMOMroani* In a recent case, where a railway company, after the 

c^b7*»BP^ compulsory jxtwt-rN of their original Act had cxpinsl, oh- 

tain<H.l another Act autlmrizing additional works, it was 

for oompl^a held that a notiw to treat, given under the former Act, was 
ol workff 

exf^ired not available for tlio taking of laml Mubject to the coinpulsoi^’ 
p)wers of lK)th Acts (1:). But the tlecision in thin cane was 
mainly re.ste<l on the gitumtl, that then* was no evidence 
that the land prophsfd to l»e taken was mjuiixjd for any 
specific purpose authorized by tlu‘ former Act Tlie Court, 
how'ever, was incline<l to la)’ it down as a general nde, tliat 
where a railw''ay conipany is limited in time for taking land 
by compulwon, and also for completing their vrorks, the 
coippuLsory jxiwers of purcliasing should cease on the 
expiration of the iK'riod limiteil for the completion of the 
works (/). 


Camptngr altar 
lawful aalr j 
caoiHilbe 
cj«Had. 

■ i ' 


A company which has duly entered under the 85th section 
cannot lie ejected hy the landuu'ner at the expiration of the 
tiute limited hy the special Act for the exercise of their 
eompulsoiy powers, although the amount of purchase-money 
remain unascertained, and the land be not conveyed (w): it 


ik) Ortenkalgk v, ManckuUr and 
iNrattsAMi H. Oo„ 8 M;L & C. 784 ; 
] B, CMv 3M; Swdnt v. 0. W. B. 

8 N. 8. 109, 399 ; and nee oaiet 
titoa is Bantetr* Ch. Fr. 4tb EA. 
p. IMS 

Ra d Chu\%p. 


(k) Skhmnd v* Aorllt latiim JL 
L. Ba ( % 362 ; aSd Xm Ss IT 
Ch. Ap. 672* 

(0/V CAfnia La*a, L. B. 3 Olia 
Api» 681« 

(m) Ihi SL Aminiead v, ilT* Skifcvd^ 

n. co^nyw, q* b* ; u q. b* 

20 La Ja 242$ ifWam v, Iwdi and 
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is for th6 lAndownor io take the initiative under the 08th Ohajk, x. 
section in order to have the amount ascertained (/i). BecL5, 

The owner of land of which a railway company has taken lien on nu- 
posaession, whether under the 85th section or by agreement, ^2^^^****^ 
ha/a lien upon the land for his unpaid purchase and com- 
pensation moneys, which the Court will enfoi*ce by sale, 
even though the railway is actually made and ready for 
traffic (o) : and the fact of a deposit and bond having l>ecn 
ma<le and given under the 85th section does not prejudice 
hLs lien for tlic excess of the purchase and compensation 
moneys over the sum <lcposik*d ( p). 

Whore a milway company pumliased land by agmcinent 
witli the landowner and t.‘ntere<l into possession, but after- 
wards leascsl th(‘ line which they construeicMl to another 
railway company, the v^endor was h(‘ld entitled, in a suit for 
spi cilic pcifoiTuanco against Indh companies, to a declamtion . 
of lien for his unpaid purchase-money, and to liave it 
enft)!^^! by a sale ( 7 ), and the appointment ml interim of a 
rect iver (r). But the (^)urt will not for the purpose of 
enforcing the lien mstrain the company from nfhning tmins 
over the lan<l imtil the sale is made Ts). ^ 


Wlieix? lan<l is %aken by a railway company and the Landownm 

* havG no lien 

purchase-money is ascertained by arbitration under the forooetaof 

arbitration. 


Bradford B. Co., 16 Q. B. 796 ; Wort- 
V. B Devon B* Co., 20 L. J. (Q. D.) 
1S5; 17Q.B,840. 

(h) See Aditm$ v. Bhtchmll B Co., 
2 Mao. AO. 180 ; 6 Bail Ca. 271. 

(o) Wing V. To*Unham and Ilamp- 

KUad /». B Co., L. K. 3 Ch. Ap. 740; 
Widker v. Ware, Ifadhav^ and Bunt^ 
ingferd Co., L. B. 1 195 ; 35 

Beav. 52. 

(p) Walker v* TFortf, ffadham^ and 
Buntingford B Cb., vhi ettpnU 

{q)*Bid0p of Wknchula' v. MH 
IlanU Jt. Co., li< B. 5 Eq. 17. 


(r) Pell T. yorthumpton cC* Banbury 
B CV>., L. R. 2 Ch. Ap, 100 ; Cozens 
'V. Bognor B Co., L. R. 1 Ch. Ap. 594 ; 
and sec cxucs cited in next note. 

(s) Munne v. I. of Wight B Co,, L. 
R. 5 Ch. Ap, 414, reversing V.«C. 
James, L. R. S Eq. 653 ; see also 
Lyceii V. Blafford ds UUoxeter R, Ch., 
13 £q. 261. See however Earl St. 
Oernmns v. Of*y$Uil PtUttec B L. 
14, 11 £q. 568, where the oompany 
WM restrained from continuing in 
possession. See further on this sob- 
ject htfid, Cli. XIV. sect 1. 
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lUTTERS BSTWEBN DBUVBRT. 'Eta 


£S.S. 


KanaotiM 
towiwt biing 
iMid withto 
Ilw68tb»«ct 


LMBKlit CSaoses CSonsolidation Aet^ 184$, the vendor is not 
entitled to a Uen on the land sold for the costs of the arbi- 
tration payable to him by the company (Q. 

Lands included in the company’s notice, but not actually 
taken or actually affected by the company, arc not within 
the 68th section, and the landowner’s remedy is under the 
preceding sections (u). 

(I) £ari Ptrrtn v. SU^ord Jt {u)BtirUHAa»v. Krminf^am, dc., 
Vttoxtter R. 0>., I* R. 13 Rj. 524. R. Oo., S Each. 475. 
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CHAPTER XI. 


Chap. XI. 


AS TO SEAKOHES FOR AND INQUIRIES RESPECTINa INCUM- 
BRANCES. 


1. Whitt inqni neH Hhoithl hr himh* of vnulorttHoJicUors; 

utul of HupiiOHeJ Ineumbranrertt^ uml tt'Uoofft. 

2. Whot H€4in*h('i* Hhon/il hr moflr for i urnoihio oirKy — low 

tTH^milnq jxohparniii, tfv. 

0 . Tioir for iiOtkloff srorrhrHOo*! nopt ! rtrs. 


'!). It has of laU'* iK'Coinc a wry usual coui*st% to inquire of 
the veiBlor’s S(»licitni*s, (jis part of tht‘ yen(‘nil recpiisitions 
f»n the tith%) wh4*ther they are aware of any judgment or 
otliei’ incuinbmnee affecting the property, or of an}’ other 
niatU^r not noticed in the abstitict and affecting the vendors 
ability to make a marketable title, subject oftly to the 
stipulationH in the contract or conditions of sale ; and occa- 
•sionally whether the piT)perty is hehl under the title ab- 
stracted and under other title (<0- Such an inquiiy may 


Section 1. 

Whfttln- 
quIHes should 
be umde of 
vendor's 
citon ; and**«if 
suppo^ iii< 
cuiubnixicer^, 
tmiiteefl, and 
tenautii. 

Inquiry an to 
incumbrances, 
should 1)e 
made of ven- 


often Have much uselessf expense ; and a favourable reply “lie*- 
not only adds to tlic security which tlie purchaser will 
derive from the searches of his own professional advisers, 
but will also remove any doubt as to bis right to be paid 
for the preparation of the conveyance, if such searches dis- 
close incumbrances which cannot be got in. The inquiry 
should specify any matter the existence of which is specially 
apprehended: and when there is i-eason, to’ smqrect the andofsnp- 
erustenoe of any particular incumbrances, an application 
should be made to the supposed incumbrancers : the motive 
for the application should, of course, be stated, and the 


(<f) As to the expediency of this before the Begistration CommisRioii*' 

inquiry, sec Mr. Christie's evidence ers, ist Beport 

YOT. I. 





isUMxm vcm ^ 

wm^Tw, «ppw that * norlfagee noad amwet any 
inqtiiiy* xat^peeiiitg the partaeolam hk aeoimty, unless 
the a]p{^catot is entitied and offers to redeem him (e). It 
n better to rmtrict the general ’requisition to an inquiry 
whether the vendor is aware of any docoment» judgment, 
or charge affecting the title or the property, not noticed 
in the abstract, and whicli, if mmining uvdwtAmd, may 
prejudidally aiiect the pnrchaser ; but the vendor's solicitors, 
, and, as a general but not nniversal rule, the vendor him- 

8^, are bound to answer the inriuiry even if unrestricted (</). 


WMfawis. 



datatois, 

ty dripsr. 


An incumbrancer, it is said, neo^ not voluntarily com- 
municate the existence of his claim to a person whom he 
knows to be about purchasing the estate (e) : this, however, 
it is conceived, only holds gixsl in cases where Uiere is no 
reason to suppose tliat tiiu vendor is about to commit the 
fraud of selling the estate as unincumliered : if, with know- 
ledge of such a fraud being in nxoBpssa, the incumbrancer 
were to conceal his chum, Eqt ppears, would interfere 

to prevent bis setting up hi against the purchaser ; 

and infancy, or coverture, wuuiu bo no excuse (/): A 
fortiori, would he be postponed in £(|uity, if a direct party 
to the fraud, or facilitating or encouraging its commission (*f) : 
and, inasmuch as no prudent person buys an equity of re- 
demption without communicating Avitii a known inoura- 
brancer, it may be conjectured tluit if a mortgagee, being 
aware that the purchase was aliout to be cond^ed on a 
* omtiun day, and having received no inquiry firom the pur- 
chaser <m the subject id the charge, were to aUew him to 
emnplete in ignorance of its existence, the Courts would be 


(t) iUoism T. MofUt, S 'V’sfii. SMi 
Hiw i a * MaitiOi 4 De 0. 1C. ft O. 
tM; 4I)eOaJo.«S2i 

(4 ikt M m tn t. BigmUd, S-T. & 
ItlltODaMC 

t.'Amy. HfA 
1 tM. 
(gdtinnwsH t'^lCeiL M) mm 


p, 97 I JMman r. ifiim, tl Bmht. 
4M. 

(/) Amv* V. ASW, 0 Mod. 00 { 
owvv. iris. Ain 

000; ffa^ 9K|| jUg fi» Bs 

4€!h,Ap.B01. AalHWlMiidtira 
iHiwiid iwwwiViMqH cg.3CT. 
a.t 

^Arrigtoft. Atk. 40. 
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silictQits wtm tifcipB|^kiicB8, m}.~ 

diiipaaed, on adcUltonal grouni^, to treat sucli an ca»p.xi. 

ineumbranoer as an aooomplice of^tbo vendor (A). — 

If the interest about to be purchased be merely equitable, “* 
inquiry as to incumbrances, should, as a matter of ^nidenee, 
be made of the tnisiees, or other parties in whom the legid 
estate is vested; and, as ‘a general rule, notice should be 
g^ven to tlicm of completion. Thus, notice to trustees for 
sale of an assignment of a share of the .sale proceeds will 
give priority, even though the estate is unsold, and the time 
for selling has not arrived (i). The same precaution is not 
absolutely neceasaiy wj|ere the subject-matter of the pur- 
chase is an equitable interest in real estate, or in a chattel 
real (t ) ; but a solicitor who acts with a view to his own, as - 
well as to his client’s safety, will in this, as in every other 
doubtful case, use too much, rather than too little, caution. 

Trustees arc often unwilling to answer such questions, on LbUlity of 
account of a case (1) where a trustee, who (through forget- 
fulness as he subsequently alleged) denied the existence of a 
charge of which he had notice, was held liable to the pur- • 

chaser: it appears, however, that he iold the purclutser 
“ pfwitively and distinctly ” (w) that the vendor was abso- ' 
lutely entitled, that he had “ an undoubted right ” to assign 
the property (;/) ; and, probably, a more guarded reply, one, 
for instMice, raorely«denying the present recollection of any 
notice, wbuld not involve a trustee in similar liability. 


And. as notice of a tenancy is notice of the tenant’s inanity of 
equities (o), it is a proper precaution, where the property is '**““**• 
not in hand, to inquire of the occupying tenants as to the 


(A) And M* af&im V. FtHeker, 1 
Ch. &91 

(i) Lie V. Himiat, S K. 4 Ja 6>1 ; 
Jle ttesfiiaf Tnultf i H. 4 K. 89; 
Ftdert. CbabaNfl^S (A 4 S'. 456. And 
Me M to Bolien Ch. XV. I. a 

(A) See MMC el^ i* laat seta, end 
/eiMi T. /oMSi 9 Sita 688 : WatMee 
V. JltUfta 14 Siu. 76; WUmet v. 
Piie, 5 .Ra 14 ; Moofer y^ SnrimUt 
2 K. 4 Jo. 108. 


(1) j a s w n iiM V. Xoe4 W Vee, 470 ; 
SHim V. OramAir^ 1 Oe O, T. 4 J. 
618 ; Bmrry v. OtaMtoK 8 J. 4 H. 1. 
(»)10Vee.p.474 , 

(»)/i.p.476. , 

(•) See Jjoid Xldas In AUe»,y. 
AniWy, 1 Her. 982-884 S HaMe 
y. LavieoA, 18 Van 249 » JWlQf v. 
44Aerd^»Ha 784; nWratoiH. 
V. JUmeif, 18 Basv. 209 ; On m A ir 
y.Ail^L.X.»dkA^7»,U\ 
a oS 



mimrcB fob iKcrimuuRcni, trr. - 

CBtolbXt. laid mtforo cd* ihoir intnrcij^ (p). It ««r stated in 

locmer editions of this woric, that notieo of the tenancy was 
not necessarily notice of the tenant’s equities, as lietween 
VMMlor ami purchaser. The point, however, was recently 
derided the other way by Lord Romilly (q), and his decisi<m 
was subsequently followed in a case in the Comnicm Pleas (r); 
but in a still later case (*) the Lords tTusticc-s, affirming the 
decision of Sir Oeo Jessel, M.R., restored what is con- 
ceived to lie the true rule, »‘h , that the doctrine as to notict* 
has reference merely tti equitii«i iK'tWM'n the purchaser and 
the tenant after the completion of the contract, and lias 
nothing to do with the rights and Jiabilities of \endor and 
purchaser pemling completion 'Hie oh\ious answer bi tin- 
reasoning in Lor*l Romillj’s jmlgmeiit in the case Ix-foie 
him al*o\e refemsl to is that it is not the duty of the 
tenant, and it is the duty of the vendoi to inform tlu 
purchaser what it is that he is alsnit U) buy A description 
JU/mmoBif of property as “now or late in the r>ccu|iation of N R ami 
ocenjianry. others,” has Is-en held not to affect the purchaw>r with 
• notice that the tenants held on leases for lives at low 

rente (f) So, in another case*, w'heiv a shop w ith a flat 
roof was demised “as the same was lab- in the oecu|>a- 
tion of H. C,” it w'as held that these w'onla weiv inst-rb-d 
in the description, merely for the purpose of identifying tin 
property, and not of limiting the opi-iarion to the doe<l ; and 
jbhat they did not amount to a Aoticc of a right b> tlie 
ocenpation of the flat loof (»); but a purchns<‘r buying 
the undividtsl share of a tenant in common in a house, 
whirii the purdiaser knows is occupie<l for business purpos«'s 
by a Arm in which the venddf is a partner, has notice that 


4f) 1 Jana f'«av. hgr S, 119. 

Iri Foauv V. hMkJhUI, L. 1 b 91 !q. 
Ill i «M iIm 7VnH]r w Watu, 8 He 
ta 4k An. Ml : 1 Mm. a a 160 i 
VtardUM V. /Jrmg. 18 Besr. 200, 
|klSw»,01 

> (4 iiMkrt V. ITes/jir, 1« B.9Ch. 


Ap. 447. 

(t) Bitgkn V. /«s(f, 8 De O.F. AJo, 
807. 

(s) MmHfr V. LmmmM, 8 D» 0 <.i 7 a. 
a A S8l;dfMM(l4ii4rX.Rni«^i:>. J. ; 
sad Me I*«Mm v, Sti ar d, 7j. R. 1 
160, SMMefdoriM And M« 
furtlMr OB ttfa Ch. XV. «. 6, 

hfrd. 
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the houtie is partnerB^ property* ehould niich bo the 
fact (x). 

No intiuirioH need be inailc of a person who has I'ocently 
held, but relinquished' iM^sscssion of the property (y) ; if it is 
clear that there has been an intentional abandonment of 
possession (z). 

It may often l>e prudent for a purchaser to inquii-e 
whether any undisclosed easement, such as a way of 
necessity or a right of dminage (o), exists over or through 
the prf)perty ; such an easement may pass or be reserved by 
implication, without ei^press words (li ) ; and the existence of 
such an eammient where it is patent, and no in([uiry has 
Is'cn made resjx*cting it, is no defence to a vendor s suit for 
specific performance (c). 

So, too, it may sometimes Ik* well to iiKjiiirc whether 
llh.re are any undisclosed covenants or conditions, restrictive 
of the enjoyment of the piopcrty in the hands of the pur- 
chaser (d). 


So, a prudent purchaser will imjuiix} for the title deeds, 
and demand a satisfactory explanation, if any of them arc 
not forthcoming. His omission to make such an inquiry 
may perhaps fix him with notice of an equitable mortgage 
by deposit (c). So a mere physical fact may, it seems, 


{.t) Cumndtr v. L. U. 9 Cli. 

Ap. 79 ; when tho trauwictioQ was a 
uiortga^. 

(y) Miles V. Lanyley, 1 Buss, k M. 
39. 

(z) Holmes v. PawtU^ 8 Du G. M. & 
G. 572. 581. 

(a) And tee Heney v. Smithy 22 
Beav. 299, 5. C, oniu«>tloii^ 1 K. A Ja 
389 ; case of nitdlsolosed smoke ease- 
ment, and tvi/rd, Oh. XV. s, 5. 

{b) Veiimn V. iS^Kcer, 7 Jar. 
N. S. 1195 ; Pytr v. CeLvier^ 1 H. A 
N. 918 ; JSkwrf v. CMmse, 7 Jur. 


N. S. 925 ; Waits v. Kelson^ L. B. 6 
Oil. Ap. 106 ; case of ondei^und 
aitiOciid watercourse. 

(c) Sec OldJiM or Bowles r. Rounds 
5 Ves. 508. 

(d) See Parktr v. 1 H. A M. 
lOr ; t. Vl'ghi, 18 W. R. 195 ; 
CUmmU V. Ti eSer, I., li 1 £q. 200 ; 
Morlandv, Coot, L. B. 6 Ri. 252 ; 
Wilson V. Hnirt, L. K, 1 Oh. Ap. i03 : 
and see and consider Carter v. 

L. E. 9 678. 

(e) Sug«L 767, and cases tkeiv 
dt^ 
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Chi4^.XI. 
Seot 1. 


Where a 
tenant has 
recently given 
up possession. 



As to undis- 
*olosed restric- 
tive coTenantF. 


As to title 
deeds. 


Physical fact 
may be notice 



4H ' 


BjmcMiwt m iKcmoBAiratii wxu 


^ tkoiiM fii •, duugo •flMiag tlw pHpw^: e#. 
Ipwcibaae li^ fonnjiill^fitrt 

^<*■9% l m| ( B ( rt i |i tbs^levvl of ndgUxMBtiiig •», t)ie purduuier 
W» liflld to be affected with ootioe of a private deed, onder 
vririeli tbe owners of the land were ^ble to ootttrilnrie to 
the expense of keejong up a sea-wall (/) : so, the pordbaser 
of a house has been hrid to have notice of an agreement to 
grant a smoke-easement, from the mere fact of there bring 
fourteen riiimney-pots (m the c^^ney stack, and mily 
twelve flues in the house (</). 


SwUoBl 


WImiImvoIic* 
•boiddbo 
I lor In- 


]«W 

liaUH^ of 
Mfictter omh- 
tiaetoMMPeli 
forincinB- 
inaett,tx. 


(2.) Wifeof seuixiies skouhl be tmule for incutubeancetti — Luto 

iv«}t&^ht{j JueJymet^e, d'C. 

A solicitor is said to lie liable to his client for any loss 
occasioned by his omission to make any one of the numerous 
searches, which* may by possibility disdosc matter affecting 
the title (4) ; unless, however, special rircumstanoes render 
such a course expedient, it has not Iwcn usual for convey- 
ancing counsel, upon private purchases, to direct a search fur 
more tlian judgments (i), crown debts and accountantsliips, 
lift jtetulew, and annuities (although the search for these is 
now practically useless (k) ) ; and also a general search in tlie 
county register (if any), and in the Customary Court Rolls, 
(if tile property is copyhold;) and it may bo doubted wHethvr 
a soliritor would be liable fur an oiuisrion which is sanc- 
tie*^ 1^ general practice. At any rate, it is ooncrive<l, 
that where the title is laid before cuunsri^%ho advises a 


r. Gut, M nprd. 14 C. B. OSl. 
ig) Utrrtg T. ItmUk, 23 Bwt. 202. <i) AaA sour for mils of omcsUus 

(t) 1 Jana. Oonr. ^ 104 } IFaiti v. sato tha 31 k 24 Viot. o. M. Jadg- 

BNftr,l Bl a B. 74S fsaob aa to aag- aMsIa oatoead apitpdaak aa l aw i taa* 
hu cBon a aMtay a oaaa for ooaaoal'a aodw lha 1 A S Viot. a ll<t van 
«fWa>iAia^v.i’aanaaa,<l)owLA. froqaoaUy ondttod to ba l ag in o wd t 
i.U3 i mm BUfUgoBce tn paadaga A Mog ooadUkMld doriMbd adatkar 
4MNt ^ «fllia JWMc V. Chmdtm ^ N^abtd n giill w Biia asdar «l» 
KgriMalTllmA'faainQi’ailatha Aot 

* mAdttm rnmag to . (i)TMafiat6A» VhA a U. 
Wfiplin ttpri m BNato alArddoMM., 



4d5 


SSABCSXS rO& IKCtniBaAIICES, BTC. 

sean^ fisr Clirtoin iiieiunbrai^^ ciup. 

iio(» njuJce » more extennVe seaitdii unless aware of some 

pertieular itMMKm for so.doii^: but to his knoHrledge such 
retmm ozist,'Ke is bound ^ act upon it ; e.g., it has been 
siud that he was bound to search the Insolvent Court, if he 
had reason to suspect that the vendor bad been insolvent, or 
even if there was notice that he was or had been in em> 
bartaased ciroumstances (Z) : and the fact of the solicitor 
nuddng inquiry on the point from a party whose known 
interest it was to deceive him, has been held to be an 
admission as against himself that an efficient search ought 
to have been made (»i). 

And on ^ikehases of large estates, or even of agricultural Dnioace 
land of moderate acreage, it is now prudent to search for 
drainage aiul land impiovement loans {n). Tliese incum- 
djrances, where they exist, take priority of all other chaiges ; 
and, in more than one instance in the authors own ex- 
perience, an omission to make the search would have in- 
volved serious consequences. The expediency of making it 
is not, however, as generally known in the profession as it 
ought to be. • 


Tlie full list of searches is a formidable, almost a prohi- 
bitive, pne; compri^ng writs of execution, registered under 
23 & 24 Viet, and 27 & 28 Viet c. 112, judgments, crown 
debts (o), decraes, ordera, and Im pemlena, registered under 
the 1 & 2 Vict^c. 110, and 2 & 3 Yict. o 11, and grants of 
annuity and rontchaiges registered under the 18 & 19 Viet. 
c< 13 Cp) i searches for recognizances, uid for grants of life 


Erk, J., in CiKftr v* 

•ol^ 16 Jw m-, 21 LsX Qs B. 292 ; 
a esM ol ft ]iiorl!gag«, 

<ift) a a 

(ft) Sm 19 a 26 lilot 0. 9 } 2ik 
26 Vkt e. 1S% and 27 a 28 Viel. 
c, lU ; m ako 38 t 34 Vio^ a 66. 
Beaidbm at tha Office tile Indeeiue 
Commlaaioiieni Ne. »3t St lanes^a 
Squan^ imd at ^ Land* Hegialfjr 


Office, aie generally enffident See 
fva^t on the iebjed^ IkT. Oout, 
3rd eOL vol. 2,|>p. fid, K Mg. ; aiidaee 
aido the Moitgage Debentme Act 
1866, 28 A 29 Vl«t<v7a 
(o) See now 28' A 29 t 
ft 48 ; lands Mti Hol now bonnd fy 
c ro wn delH vntS execution has 
leeuedi aid been ragidereA 
if) The place of aearah b the 





m 


ksc. 

cWg. ^ r^p8t(nf?d ainder tiie Ibmior Actn (q), 

bsakruptcy, aad fin* deeds of eompooiticm 
w iiupeetofidilp tinder tiie Baaknapti^ Act, 1801 (r). wmI 
Abo the county registers (h), «nd manorial Court Bolb in 
the appropriate cases, and also in many cases for drainage 
and land improvement loans. 


Am Io 

Ing fur jiidg* 
uieotM''- 
gvnenJ khw 


Of these searches, the most generally important is that 
for judgments, imd writs of execution issue^l under them ; 
and, althoi^h the necessity for making this search, or rather 
the risk of omitting to do so, has been greatly lessened by 
recent legislation, it is still lusressaiy, in order clearly to 
understand the law on thb iinjxtrtani subject, to c«insider it 
briefly as it existe<l prior to the 1 A' 2 Viet 110, and Uieii 
the aItcration.s which have Ins'u intiixlticetl by that and 
later statiib's. 


At ratweta An<l hei'c it may lx‘ projxT to oksi-rve, that as against 
purchasers or mortgagee.s n-ho advance their money without 
notice of subsisting judgments, the 1 k, 2 Viet c. 110, is 
c rendered a dead letter by the sulwMKjuent Act of 2 & 3 Viet. 

c. 11 (t): tip that, as respects such purchasers mid inoii- 
gagecs, the I.nw as it existed before the passing of tJie 
fonuer Act, is, with the above exception, alone important : 
nor docs registration under that Act amount to notice (h) ; 
unless a search is actually made (.r) : at* the same time it is 
BiitwMa»r inexpedient to rely upon any presumed want of notice (y), 
notioecaiiiMt where the same solicitor acts for lx»th parties ;) 


of the Court of Common FieM, 
lluIlM OnrdenK, S«rjeftn(*« Inny Cliaa* 
cwy liMie. 

(q) Plnco of mmreh : iho Inrulmont 
CliMtCMf^ Lane. 

(f) FliiMm of MWtft'h : Cottii of Bank* 
BrnringliaQ Btreot 

(«) Fit>i» of MMarok lor Hlddl«Mex: 

SxttpiM to jtMSgmeiitf in Uie 

n k 19 vkL 

'« k$ 

*0 k«U In Mimm, t. 


M Wtenrrf, I De G. a S. S6i ; It '«<(• 
tiwtr. mgtk, 3 la a B. 737 ; Lbm 
V. Jaflmm, 20 B«av. S35 ; where it 
wee held that it wee aet inoumheDt 
OB the jmnfaaier to eeansh the re- 
gtitar. 

b) PrMter v. Omftr, t Dn, 1 ] 
aScL 1 Jar. K. B. 143. 

{$) For thb ■awaa othir rawena 
tit: thattt hritiaenhi wdett and •» 
dInamadbranliiMnidiMar vpmt a 
fMda 'H iMqr ()• loVimAle to NrtMy 
Ua of tlw orbiaat vatt of aottoo. 
fttert. jrtm,iVt G. M.aO. 4»S. 
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and the propriety of a aearcb by an inteiBled purchaser or 
mortgagee, may, piuctically, be conaidered chiefly with re- 
ference to the extended eflfect of judgments under the new 
law, 

Upkm an degit^ under the old law, the judgment creditor 
might take in execution a moiety, (or under two judgments 
of the same term an entirety (s), ) of the following property 
of his debtor (<r) : viz., freeholds, land held in ancient 
demesne, renis-chaige, estates granted by the Crown for tlie 
maintenance of dignities, impropriate tithes, and terms for 
years, including (p<Tliaps), l<;asi‘s of copyholds grante<l by 
licence of the lord, or under a sjiecial cu.sti)in ; and this, 
whether the samt? respectively were held in sevemlty, 
e<»paix?ena!y, or in common ; and although they were ac- 
Huireil siihsequcntly to the judgment {h). 

The right attected revei*sions, estates lield by a husband 
during coverture or by the curtesy, estates tail during the 
life ol tenant in tail, and estaU's hehl in joint-tenancy during 
the life of th(* joint-tenant. 

Anti, as to terms for yeai’s, either the moiety might be 
cxtcmled ujKjn a single writ, or the entirety might be sold 
as part^f the debtor s chatUds. 

And under the 10th section of the Statute of Frauds, the 
sheriff is cmjiowered to deliver execution of all sucli lands, 
i:c., as any person or pci’sons should l>e seised or posseted 
of, in tiust for the debtor, like as if the debtor had been 
aeined of such lands, &c., of sucli estate as they be seised for 
hiin at the time of execution sued. This provision has been 
held not to affect tiusts of teniis for years (r), or equities of 

(£) Att-Gm, V. Amlnrw, Hurd. 23 ; {h) Brace v. of 

V. Oned, 5 Bibig, 827 ; (oMe of 2 P« Wms. 481, 482. 
entirety tAken ky two oreditore on (r) Priil J. 13 ; Si'tM v. ScMey* 
write tested the some day and term)* 8 407 ; nor could suth a trust 

(a) Prid, on J. 7, 9* be taken on a/. /a., i3, ; and see the 


Chap. XI. 
Sect 2. 

be relied on 
In practice. 


Judgments 
under old law 
— what they ^ 
Affected ; 


a moiety of 
freeholds, &c.; 


rovendoDB ; 


terms for 
years ; 


limils held in 
trust for the 
debtor. 
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CftM ^ (<!)> or wiy oquitel^ estoto in whiDb (he debtor 

— ~!!!lt ^'^liie'^'noi tbe sole bme&ael interest («); or estetes whktb. 

althongh held in trasi for the debtor at the date of the 
judgment, ate alimied prior to execution (/). 


DnwtUMrfdid But advowBons in gross, glebe, rentsHsedc, and wpy- 
|ptaff«M(. holds (ff) (except, peibaps, as respects leases thmeoOi ^)rero 
not extendible under the old law ; nor were the lands of a 
tenant in tail, or joint-tenant, so extendilde, exo^ for his 
life <ii). 

And it seems doubtful whether the exemption of copyholds 
extended to customary freeholds (t). 


Nor, as against purchasers (1-), was a term for years bound, 
until the writ was delivered to the sheriff (1) : nor did the 
writ bind after it ha<l been returned without a sale (»i). 


Duoketing was 
nccewary as 
a^islnsl par- 
ckasers. 


And in order that a judgment might be binding as against 
purchase!^, or mortgagees, it had, unless it were a Palatinate 
judgment, to be (bucketed under the Acts of William and 
Mary (n) ; a very slight omission in the proscribed formalities 
as to docketing rendered the judgment void (o ) ; but an old 
undocketed judgment, if duly is^istered under the 1 & 2 
Viet. 0, 110, became valid under 2 & 3 Viet c. 11, & 5, against 


, j Saw Mt CM* of Padwick v. Dtiit of 
18 W. B. 8 ; but 800 , M 
to •UendMitteniis, />oc V. fmnt, 1 Cio. 
ft ]{. 480 ; and see Dot v. GrttnhiO, 
4B. ftftUL 084. 

(<I) Bwdon V. Ktnnedy, 3 ffttk. 
789 : LytUr v. DdOand, 1 Vee. J. 481. 

<0 Bee Jloe T. OreniMU, 4 B.' ft 
AU. 084 : Hvrritr, Bodktr, 4 Biiig. 
«ai 4 Madd. 

|M; |IWiHiv.i)ay,10 Btai. 48. 

‘ iMm, Com, B. 2S0; 

■ .SSmitji, i Bfaif. 38A 848, 

, J^Mdkiet Go,, S Atk. 


(A) Piid. OD J. 8. 

(») S«s Beriv. on 5ih 

(sd. p. 415 ; ManUe Each. Pkact Be- 
venue BraiidL 2iid odL 42^ 350^ 358, 
359, 330 ; 3 Man. k K 333, 338. 

(k) 8ei nliitr^ m against tlie 
debtor’s peiwmal f ejn aae n taHvas ; 
Bamhen v. Bamood^ 5 Hit 315. 

(/) FM oa Jo 13^ Bmdm v« 
jroMiad^, 3 Alko 739 } Omtim v* 
ModUunaBbrniit 
<•> IW T ft w i t t, Qndiotk, 4 Sfaa. 
aiA 

(s) 4 ft S WML ft IL «. 80 ; Hide 
Faqietwl tqr r ft 8 W«. HL a 88. 

(e) fimoMtf «, Kmumi 8 1>» O. 

If. ft 0 . 741 1 88 Xh d. ir. a 818 . 
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purdhasero .apd nutf^^aj^ees -withoat notice, to tile detent Chi^^xi. 
wKieb a jad^osA,duly docketed under the old law, would 
have had aglHxwtthem (p). By the 4d; 5 William and Maty, 
c. 20, no nndocketed judgment was to have any preference 
against heirs, executors, or administrators in the adininistra* 
tion of assets. The 1 & 2 Viet c. 110, did not contain any 
similssr provision ; and the result of closing the docket imder 
the 2 & 8 Viet c. 11, was to revive the law as it existed prior 
to the Statute of William and Mary; thus making ah 
executor liable for a devastavit, if he paid a simple contract 
debt before a judgment debt, even though he had no actual 
notice of the latter (q) ; but this omission has been supplied 
by a recent Statute (r). 

Where the judgment was intended to aftect land in a En^mfocsl 
Begistcr County, it had to be entered in the_ local register ; 
and the priorities of several judgments inter ee depended 
upon the order of their registration (s) ; so that a judgment 
registered in the Common Pleas, but not in the Local Register, 
w'as postponed to a subsequent judgment which was first 
entered in the local register (f). 

The omission to docket or legister, was, however, immateiial But 
in Equity, if a purchaser or mortgagee advanced his money ** 

with actual notice, (either to himself or his agent,) of the 
judgment* ((t). In a case alraady referred to, where an estate judgment, 
Was conveyed “subject to the charges and incumbrances 
affecting the same," a judgment against the vendor, in 
docketing whidr the “ number roll ” had not been entered, 
was hdd not to af^t the land : but the dgpision rested 
entirely on the question whether the requlsitioirs of the 

(i>) XkttiifBT. Seect, 11 Jut. K. B. AH. 685; 3 De 6. F. ft J. 818; 

764. ^ iV«w V. 10 Jw. N. 8. 607 ; 

(2) P»Uer V. 96 Bmv. 600, 88 Benv. )I66. 

(r) 98 a 34 Vka e. M, m 8 a 4. ' ^ 

(«) Prid. on J. 47, 40 ; we Mnton *^874 ; JVew 88 Benv. 666. 

V. AUewerik, 1 Bin. K. B. 106 ; <«)Frtd. on J.U; J)atky.Sart 
WvUdsvHK T. Kgthe, 8 Bl. a S. 787 ; o/8(rf(8Ni(Wi^ 16 Vm, 419 ; ew (%dt. 
ifegi/Ui r. 8 OL B. 949; 4 ftHweV, E%e^6 b Xq. B. 1 ; Sag.. 

XL a B.974; BentaMV, Jteeft^l Jok 691. # 
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^ l^taiute had been complied with ; and it does not.appear that 
the pundiaeer had examined the docketrbook («)• 



And Equity would assist a judgment cmditor to the partial 
equitable interest of his debtor, in those cases in which be 
would have been entitled to execution under the Statute of 
Fmuds in case the debtor ha<l owned the entire beneficial 
interest (y) ; but he was obliged to sue out an clegit befoi^ 
filing his bill (z). So, first suing out execution under 
he could obtain relief in Ecjuity against the debtor s e<|uitable 
interest in a temi for years (a). 


The judgment creditin' acquiml no preference in bank- 
bankniptcjr. ruptcy, uulesji execution hail l)een sued before the issuing 
of the fiat or coiiiinission (6) ; but the bankmptcy of the 
vendor after conveyance, was no protection to a purchaser 
against prior jiulginents (c). If, liowover, the vendor Ijccaine 
bankrupt l>efoi-c conveyance, the judgments weiv held 
to be inoi>erative as against a purchaser from the assig- 
nees (d). 

UmiertlMj Under the Ilank ruptcy Act, 18Ct) (e), any execution or 
attachment against the land of the Itfiukiiipt, executed in 
good faith Ijcfore the date of the order of adjudication, if the 
pei*8on, on whose account such execution or attadimcpt was 
issued, had not, at tlie time of the same being so executed by 


(jc) Brandling v. Plumnter, 8 Do 

M. a 0.747. 

(g) Prid on J. 25, 

{x) NeaU r, of MarlboToagh^ 
8 Myl a C. 407 ; Smith Uwnt^ 1 
ColL 705 ; S, C., 10 Ha. 30 ; Godfrrg 
T. Tucker^ 38 Beav. 280. 

{n) See Qurt v. Bowxer^ 1 Jiir. N. a 
302 ; Ltmghorm v. HaHand^ 2 Jnr. 

Kis.37a 

(I) V. Fletcher, 1 P. Wnw. 

73t i 0Mand r, AnoHf 1 P. Wma. 

145; 

Be k W. 170; Skarpe 

« Gw. IV. 

a: lOSj .but HM> 12 4t IS 


Vivt. c. 108« K. 184 ; whkb secUoii 
was not repealed by 24 a 25 Vki. 
c. 134 ; see Sdtedule G. JfuUon v. 
Coajfer, 2 Pr. K. 104 ; 6 £xch. 150 ; 
Kzparte Bogk, 8 De G. M, a G.J515; 
and see Coote on Mortgages, 8rd ed, 
68. See, too, Uelmm v. Ptiefort, 24 
L. J. N. & 846 ; Sag. 580 ; and see 
now 82 a 88 Vlct. o. 71, s. 95. 

(e) JBMiein v. Broker, 1 J. a L. 
n, 25;aUter,mregexd9Mm^^ 
r fTiOodt r. Jkurgan, It. Ca a 80; 
Wkik r, 4 Dm* a W* 207- 

(d)Skwycv,JifmAde,^Bo,19t 
(«)82a88Vl6to.71,a.05- 
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seiBuro, notice of any act of bankraptcy committed by the 
bankrupt, and available against him, is to Ijc valid, notwith- 
standingany prior act of bankruptcy; and there is a similar 
provision as respects any execution or attachment against 
the goods of the bankrupt. 

It followed from what has been above stated, that a pur- 
chaser who, befoi*e execution sued (/), got in an outstanding 
legal estate, (even a mere satisfied term,) or procured a decla- 
ration of trust in his favour by the trustee, or who, (as in the 
cas(i of a mortgagee pui’chasing the equity of redemption,) 
was himself seised or possessed of the legal estate, was pro- 
tc^cksl from judgments of which he had no notice {(/) at the 
time of his puitjhase : but, of coui*se, where the ouistanding 
estate was less than the fee simple, it was no protection 
against sulwisting judgments of a date prior to its creation; 
and the want of notice was essential in Equity. 

But the exercise of a power of appointment defeated a 
judguuuit entertsl up subse<piently to the ci’eation of the 
power ; and notice in this case was immaterial (/»), for the 
.judgment only affected the estate* limite<l until anc^in default 
of appe>intment. 

A judgment entei*ed up against the vendor, subsequently 
to the contiact hut Tiefore conveyance, was immaterial in 
Equity (/), except that it fonned a lion upon such part (if 
any) of the pui'chase-money as remained unpaid (1) ; and an 
ejectment against a purchaser in possession by a creditor 
who had sued ^(at an eUgit on such a judgment, would be 
retrained by injunction (/) : so, also, a trust for sale was not 
affected by subsequent judgments against any party upon 

(/) Sng, caa (*) See v. 4 Sim. 70, 

(//) fnMUdl V. Tra]pp€9^ 8 Sim. 286, 75 j Su^. 510. 

290 ; Qremoold r. Marahtm, 2 Oh. 0. [k) Pfid. on J* 21 ; Forth v. Zhtke 

170. of Norfitk^.i Madd. 505 ; m as to 

(h) 8 Bim. 300 ; Eaton v, Sanater^ Bankruptcy, canes dted mjpri, n. (5). 
0 Sim. 517 ; SMe* v. Skoarl/^, 8 (Q Srunion v. AWe, 14 L, J. 
Myl. a C. 12 ; where an indemnity N. 8. 8. 

WAB taken against the judgment. 


Chap. XI. 
Sect. 2. 


Purchaser 
without notice 
protecteil by 
legal estate. 


• 

Piiachaser 
under power of 
apiiointmerit, 
not alTectetl 
by judgment#*, 
notwith' 
standing 
notice. 

Effect of judg- 
ment after 
contract 



m 


sfeAftOteBi foik lacviaumtm, mrc. 


iogiVBi<MiiB^>Hw»«ihejadgmefitflreditol»iic^^ 

to too ccmveyanoe (m) : tux was it material toat too side was 
not hy toe trustees, but by toe Court (n) : and toe same, it 
is ccmceived, is the rule under the new law. Even a volun- 
tary settlement in favour of third parties is uiudfectod by a 
subsequent judgment against the settlor (o) : but a bare 
voluntary trust for sale, when merdy equivalent to an 
authority to sell, for the settlor’s own benefit^ would, it is 
apprehended, be subject to judgments entered up against 
him, prior to a Hnding contract l)oing entemi into ly the 
tanstee. 


Eztendlid 

lion of judlg- 
menu imdier 
1 k 2 VIci. 
c. no. 


By the 11th section of the 1 & 2 Viet. c. 110, (as moditied 
by the 2 and 3 Viet c. 11, and 3 fr 4 Viet, c 82.) a judgment, 
duly registered, entitles the creditor to take in execution, — 
except as against purchasers, mortgagees, or creditors (/>) who 
l)ecamc such before the first day of October, 1838, and also 
purchasers and mortgagee's without notice (q), — an entirety 
of “all such lands, tenements, rectories, tithes, rents, and 
hereditaments, including lands and hereditaments of copy- 
hold or (^istommy tenure, as the person against whom 
execution is so sued, oi any person in trust for him, shall 
have been sei^, or possessed of, at the time of entering 
up (r) the said jmlgment, or at any time afterwards ; or over 
whidi such person shall, at the time of entering up such 
judgment or at any time afterwards, have any disposing 


(m) iMdtje V. L^kjf, i Sim. 70 ; 
ftiid sea JWrr r. BladaUme, \ M>). 
k K. 807 ; Brownt v. Cavmditk, 1 J. 
k L. 006, 62S, H mq. ; JMnn$im r, 
HedgoTf 18 Jar. 846, V.*G. £. 

, («) AUxandtr r, Onihjf^ 1 J. AX. 


^ Mekwn v. Xonl Jar* 

Sig|7*i|6Daa.ll,4fca507* 

iN^ma to InduOe aimpto 
.tomPNhnfitoVi; /« n Perrin, 2 
Dm. wtr; dwiM nsM m 


tingnUi In rt Arris. 

(9)9a8Vfct*.ll,ae. 

(r) That ia^ tibe day oa id||A 
Jndpaant k tlgutd in the 

Mastw's bnok, adt Om day on 
nrlibhtiisrcia to snrttod in Md tiw 
jndgnmt to wtamA.^ ysotsd; and 
thfa, aMwn^ Os ototod ally (n 
tlw MmUta lw«h lb mlmmunlhr 
swsndsdw ntnrIdlavtttolMiMtoa 
of eoito : AiicrtoitoMidCivi 8 Man. 
I(,0. 888} JRwIllh w dtoMtot /tmUm 
M. (htU m* W. Mil toit tM 
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power, ^hidi he n^t,. without the aeaNit any other 

pfflson, exerdae tor own benefit.** 

* 

And by the 13th section of the 1 & 2 Viet. c. 110, (as 
modified by the same Acts,) a registered judgment is, (except 
as against purchasers or mortgagees without notice, or pur- 
chasers, moi*tgage6S, or creditors, who became such before 
1st October, 1838,) made to operate as a charge upon all 
lands, tenements, rectories, advowsons, tithes, rents, apd 
hereditaments (s) (including lands and liei*editaments of 
copyhold or customary tenure) of or to which such person 
shall at the time of entering up such judgment, or at any 
time afterwards, be seised, possessed, or entitled for any 
estate or interest whatever, at Law or in Equity, whether 
in possession, revemion, lemainder, or expectancy, or over 
which such pemon shall at the time of entering up such 
judgment or at any time afterwards, have any disposing 
power wliich he might without the assent of any other 
person exercise for his own benefit (Jt ) ; aiicl is to be binding 
as against the poi'son against whom judgment shall be so 
entered up, and against all pei-sons claiming under him after 
such judgment; and is also to be binding as against the 
issue of his body and all other pereons whom he might, 
without the assent of any other person, cut oft’ and debar 
from any I'emainder, reversion, or other interest in or out ojf 
any of the said htnds, tenements, rectories, advowsons, 
tithes, rents, and hereditaments: and every judgment 
creditor is to have such and the same remedies in a Court of 
Equity against the hereditaments so chaiged by virtue of 
the Act, or any part thereof, as he would be entitled to in 
case the person against whom such judgment shall have 
been so entered up had power to charge *the same here- 
ditaments, and had, by writing under h^ hand, agieed' to 
charge the same, with the amount of su^ judgment debt 
and interest thereon : Provided that no judgment creditor 
shall be entitled to proceed in Equity to obtain the jb^nefit 

(i) Ai toktielioldl Muff (f)1V1ildh esdudflU apowerof 

la tbls aectloii, aea AviiMm Ummivef opfioiiitmeat, 

IJ.a a 530,544. 


Chop. XI. 
Btwt. S. 


Ejtondad 
eqttHalde ope- 
nOion of jitdg* 
loentt under 
14 2 Viet. 

G. 110. 
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XI. of Bodi chai^ until after the expiration of one yeai* from 

the time of .entering up such judgment (tt). This proviso 

cloeh not render it necessary Uiat a year sliall have elapsed 
since registration (x). 

By the 23 & 24 Viet c. 38^ after reciting that it was 
24 Viet. c. as. desirable to place fi'eehold, copyhold, and oustomaiy estates 
on the same footing with leasehold estates, in respect of 
judgments, statutes, and recognizances, as against purclmsers 
and mortgagee's, and also to enable purchasc^rs and mort- 
gagees of estatc*s, wliether freehold, copyhold, or customary, 
or least‘h<>ld, to ascertain when execution has issiietl on any 
judgment, statute, or iwogiiizanee, and to prot4*et them from 
delay in tlie execution of the writ, it wa.s enactc<l, that no 
ju<lgment, statute, or recognizance, to lie enti*red up, aftei 
the passing of the Act, shouhl aflect any land of whate‘Vf*r 
t<*nui*e, as to a h<md fide puivhaser for valuable considem- 
tion, or a inoiigagtH*, fwliether such pni'chastT or moilgagee 
hail notice or not of any such judgment, statute, or ivcog- 
nizance,) unless a writ, or other due process of execution 
of such judgment, &e , slmuld liavt‘ lH5en regisU^riMl as therein 
mentione<l?^lK.^fon‘ tin* execution of the conveyance or m<»rt- 
gage to liim, and the jmyment of the purchase or moiigag^^ 
monej'’ hy him ; hut it was provided tliat no judgment or 
Hmt of execution, although duly rogisteml, should affect 
any land as to a Umd fide purcliaser or mortgagee, unless 
such execution should lie put in foixje witliin three calendar 
months from the time when it was refpstered. Tlie Act 
also established a register for writs of exectition, and pre- 
scrilied a new mode of registration, vtz,^ in tlie name of the 
execution creditor ; thus randering a double search neces- 
sary (i^). The Act also restored to heirs, executors, and 
administrators, in the administration of their ancestors’, 
testators’, and intestates’ effects, that protection against un^ 
registered judgments which was inadvertently taJeen from 

n 

iff<<N,lC!aa.70S. »al ••• now 27 ft 88 

'• (*y iX,M,Co.y. Bain- S, 

lei'll)., 16 Beit, IW. 



HEABOH||:S rOK INCUHBIIAN€ES, JSTC. 

them by the closing tiie docket under the 2 & 3 Viet, 
c. 11 X^); provided for the re-registration, as against 
them, of judgments every five years (a). 

By the 27 & 28 Viet. c. 112, after reciting that it was 
desirable to assimilate the law afiecting fi*eehold, copyhold, 
and leasehold estates, to that afiecting pui'ely personal 
estates, in respect of future judgments, statutes, and recog- 
nizances, it was enacted, that no judgment, statute, or 
i*ecognizance, to l)e entered up after the passing of the Act, 
slumld afieet any laud of whatever tenure, until such land 
should have l>een. actually delivered in execution hy virtue 
of a writ of eletjH or other lawful authority, in pui'suance 
of such judgment, statute, or recognizance ; and the 3rd 
section provides for registration in the manner prescribed 
hy the 23 & 24 Viet. c. 38, (save only tliat it is to be in the 
debtor 8 and not the ereditoi s name ;) and dispenses with 
pnor or other registiation of the judgment, statute, or re- 
cognizance ; and under the 4th section the judgment creditor, 
liaving complied wdth the requisitions of the Statute, can 
apply to the (^nlrt of Chancery for a summary jrder for 
sale {h). 

It is beyond the scope oi* this treatise to attempt an 
exhaustive inquiry ipto the law upon this intricate subject ; 
and, in the following remarks, it is proposed briefly to con- 
sider, 1st, what are judgments within the meaning of the 
recent Acts ; 2ndly, what pniperty of the debtor the}^ affect ; 
3rdly, what are the pn^sent lemedies of the judgment 
creditor ; and 4thly, how far the recent statutoiy provisions 
affect the law of vendor and purchaser. 

And, first, what ai*e judgments wdthin the i*ecent Acts ; — 

By the 18th section of 1 & 2 Viet. p. 110, decrees and 

(:) Sect. 3 ; and Me F^fXUr v. Bid- h 19 VTet c. 15« 

20 Beav. 600, and p. 409. {h) Vidt infid, 

(a) Sect. 4 ; ai|}d Me2 A 3 Viot o. 11, 
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Ch$^Xl. 

S«4SL 


orders liftvft 
the effect of 
jod^ents. 


•Tudgmentfl of 
!iiferi«>r Courts 
majr be re- 
moved. ^ 
w 


Decrees and 
orders of Pala- 
tine Court. 


The decree or 
order must be 
for the |>ay- 
u)ent 4»f 
int»n*'y. 


onleiH of Coiirte of Ecjuity, and all rultJH of of 

Common Law, and all oidere of the Lord Cliancellor, or of 
the Court of Review (while it existed) in luattem of bank- 
ruptcy, and all onloi's of the Lord Oliancollor in inatterH of 
luimcy, whereby any sum of money, or any costs, cltarjjes, 
or expenses, sliall l>e payable to any })erBon, are to have the 
eflbct of judgineutn. And by the 22nd Hcction, jiulgiiicnts, 
&c., of certain inferior (Courts oi’ r(‘cord may Ik? mnove<l 
into the sujK‘ri<ir ( Nxirts ; and are there to Ik? re{^istei*ed ; 
and thereiipon are to become binding as judj^nientH of such 
superior C^oiirU (r): and by the 14 Viet. c. 43, s. 24, 

the pi\>visions of the I i<: 2 Viet. c. lib, as to decrees ami 
ordei's in Etpiity, are made applicable^ to decrees ami (»r<lers 
of the Palatine Court of Laneasku*; but >»efoix' the hitb i 
can affect any land as against purclm.sers, moiigagees, oi 
creditors, full particulars of tlie cause or matter, and of tin* 
<lecree or onlor made therein, aiv to 1 h* left with the pro- 
thonotary of the ( Vmi-t of Common Pl(?as at liOncaster, ami 
entered by him in a book k(*pt for the puipose. 

But, in onlei* to bring a decree or onler of a Court t>f 
Efjuity within the 1 A' 2 Viet. c. 110, it must Ik* one 
“ whereby m\y sum of money, or any costs, chaiges, or ex- 
penses, shall Ik* payable to any peu-son.*’ Thus, a decree foi- 
an account, and for paynuait fff what shall Ik? found dm* 
thereon, drws mit (‘iititle the pei*Ron in whose favour it is 
made to obtain a charging onhu-, pending the taking of the 
account {*!) ; so, where a decree was obtained against an 
executor for payment of a certain sum to his testators 
estaUs xvith which ho was to Ik? charged in taking the 
accounts in a ptmding administration suit, it w^as held that it 
did not eonstitutc a judgment debt (c) ; so, a decree directing 
])ayment to the credit of a cause, is not wdthin the Act (/) ; 
so, a decree dii'ecting payment of costs is not a charge upon 

U k 19 Viet. c. 15, h. 7. 280. 

V. Holt, 2 ffur. N. S. </) Ward v. SKakrAaft, 1 Dr, & 8. 
918 ; (lii*tliif^b Duim af Hffm/ort v. 209, 272. But tm v, Pilt, 0 
Pmip$, i ^ G- A a 521. Jtir. 406, 

(f) (^arntr v, 4 Jiir, N. S, 
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land, until the costs have been taxed, and the decree regis- 
tered {g ) ; and a certificate of the chief clerk, finding money 
due, is not an “ order for payment ” (//) : so, the person who 
seeks to enforce as a charge on land a rule of a Court of 
Common I^aw directing payment of money, must be the 
person to whom the inonej^ is payable under the rule (i). 

It has l>een hehl, on the construction of the 25th section 
of the 20 & 21 Viet c. 77, that an order of the Court of 
Probate does not, merely by being registered, constitute a 
valid charge on land, wliicli can bo enforced in Eejuity (/»); 
but in a later case, on tin? analogous section in the Divorce 
Act, (20 & 21 Viet c. 85, s. 52,) when* a decree in a divorce 
suit was regisU^red under the 1 & 2 Viet c. 110, the Court 
of (/ommon Pleas refused the liusband’s application to have 
the entry expunged, leaving him to his remedy (if any) in 
E(|uity (/). A judgment of a County Court, constituted 
under the 9 & 10 Vict,c. 05, does not fall within the 22nd 
section of the 1 & 2 Viet c. 110 (ni). Under the Bankruptcy 
Act, ISOl, (24 25 \'ict c. 1*14,) costs miglit be awarded 

which were made recoverable in the same manner as costs 
awarded, by rule of any of the superior (\)Uits*at West- 
iiiinstii* ; and under the Act of 1800 there is a similar lule 
as to c*«)sts awarded by the London Bankruptcy Court (n). 
Th(' provisions as to registration contained in the 23 & 24 
Viet. c. 38, were b\^the Act of 1801 made applicable to an 
ordtu- of the (?oui*t of Bankruptcy directing payment of 
costs (o). By the 24 & 25 Viet, c, 10, s. 15, decrees and ordci’s 
of the Court of Admiralty, for payment of money, are to 
have the effect of judgments ; and the persons, to whom the 


(u) NorUidiJft V. Warhurton^ 10 
W. R..^85. 

(K) Lord Mansfield v. 5 Jiu*. 
K. H. 419. And see Shaw v. Neale, 
20 Boav. ir.7 ; 6 H. L. Ca. 581. 

(») Orowiher v. Vrawiker, % Jiir. 
N.asri 

(Ic) Pratt V. BuU^ 4 Giff. 117 \ 82 
li. J. Ch. 21 ; aff<i U4. 

(I) Ail? ftaric 9 Jiir. N. S. 


1)48; 13(!. B.N. S. 641. 

(/«) Morctmi y,’ Holt, 1 Jiir. N. S. 
215; 10 Exch. 707. Seeas te County 
Court Orders, v. Pomll, 3 

Drew. 826. 

(n) See General Buies under tlio 
32 k 83 Viet c, 71, s. 186 j see also 
«. 187. * 

(«) 24 & 2S Viot. c. 184,1.818. 
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Orders of Pro- 
bate Court ; 

of Divorce 
Court ; 


of County 
Courts ; 

d{ Banlcniptcy 
Courts ; 


of Court of 
Admiralty. 


tt H 2 



ditwtod to be paid, are to have the ^Jk^mon La^v 
— rigW of judgment creditors. 

By the 5th section of the 23 & 24 Viet c. 88, ami hy tlu? 
2nd section of the 27 & 28 Viet. c. 112, the term “ judgmenV* 
in each of those Statutes, is to include regiateitHl decrecM, 
orders of (Jourts of Biuity and Bankruptcy, and other orders 
having the opemtion of a judgment The term is not 
easpi^essly limited to such decrees or orders as direct the 
payment of money, or costs, charges, and expenses; but 
there can lie but little doubt that such mtrictive construc- 
tion is the con*ect one. 


Metalagftf 
ttietmiudg* 
mittit sate 


Secondly, as to what property of the debtor is affected by 
judgments under the new law : — 


WlMitprMMriv 
txUmmhU 
under the new 

Uw. 


Judgment nn 
immediete 
chnige in 
Kquitj. 


Under the provisions of the 1 & 2 Viet c. 110, and the 
.succeeding Statvites, a creditor may now, (except as against 
purchasers and mortgagees prior to ^he Ist October, 1838, 
and putchasers and mortgagees without notice,) take under 
an eleyit the entirety (insteafi of a mere moiety) of the 
debtor’s property : and thi.s right extends to copyhobls, 
estates ovei; which the debtor has oiily a general power of 
appointment, and leasehold estates; upon all of which the 
judgment can operate : and it is said, that where the interest 
in a tern of yeai-s is merely ecjuitable, it is subject to the 
legal as well as the ec[uitable I'cmedy (//). Where the 
property is of such a nature that it cannot be taken in 
execution, as, e.y., an advowson, an estate in remainder, a 
reversionary interest, or an equity of redemption, the judg- 
ment, or the writ of execution, prior to the 27 & 28 Viet, 
c. 112, operated as an immediate charge upon the estate, 
instead of being, as formerly, a mere general lien (q ) ; but 
"pnder that Statute, actual delivery in execution is* now 
to create a charge (r). 


S2i : 1 Dm. A W. («) Sm 1 * 4 Ykt «■ 111^ ; 

18S{ 1 Sn. k 6. 1, 0«rt v. .SMtswr, mA WalUt v, Morrit, 

iMf IM 3rd «i. 

4i f y* iftnri*, 10 Jw. . Ai to irftot fc lnWI'r«iy_i^ 

' N. 817*1. « otto ol ta apdtalto inlMWt, lee 
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Chfti). XI. 
Se^. 2. 


It i» alHO observabb^ that tlio estate of a joint-tenant is 

' extundibio as against the jus accrescendi of ,a surviving 

joint-tenant, and not, as fonneiiy, merely for the life of the 
debtor. 


It also seems probable that the judgiiieiit creditor of a of tenant in 
tenant in tail, (where there is a protector,) can take the land 
in execution as against the issue in tail ; and that tile judg- 
ment creditor of a tenant in tail, (wliere there Is no pro- 
iiHjtor,) can take the land in execution, not only as against 
tlie issue in tail but also as against remaindermen; ami 
there can Ik) no doubt as to the rights, in Eejuity, of a judg- 
ment creditor of a tiuiant in tail. Where a judgment creditor 
tiled a bill to realise liis charge against a tenant in tail in 
possession, tlu^ latbu' was ordered to execute a disentailing 
dee<l (^f). 


It also seems jirobable that tin* joint donee of a power of Joint power— 
appointmojit, who is entitled to any estate or interest in 
default of appointment, cannot, by eoncurring in an exercise 
of the power, defeat the lien of his Judgment creditor upon 
^uch estate or interest ; as to do so would be to derogate from 
wliat is by the Statute made equivalent to his own pcTsonal 
assurance. 


In Horns v. Dfiv’noa, Shadwell, V.-r., with reference to Juigmenta 
the 13th section of the 1 & 2 Viet. c. 110, said, that he ^J^l^gedebt, 
“ could not conceive any set of words better adapted to MinuiUes, &c., 

\ ^ , payable out of 

describe every possible interest in lands of every possible land. 

desKiription ; they ai-e as coinprehensive as possible, and 
include lands of eveiy tenure, except, iierhaps, lands held in 
ancient deroesne ho then decide<l that a i-egisterwl judg- 
ment operated as -a charge upon the beiv?ficial interest of the 
debtor (the giantee of a personal annuity) under a trust for 
sale of lealKjholds for better securing the payment of the said 
annuity : so, on annuity charged upon, or issuing out of land 

Unlton V. JlngmoU, L. U. 9 Ch. Aj. (*) Lt«k v, Uu»e«mht, 20 Beh.. 

229,'*id in/KP* *78. 998. 
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CbjP^Xf. been held to be an interest in land within the B^i|te (fj; 

a like decision was come to in RnmU v. M*Cktllock (A), as 

I'cspects a gross sum of money secin-ed by covenant, ana |iy 
declaiation of chaige ; and the same, it is conceived, inust^lfe 
the rule as to a legacy charged upon land. Where a tAst 
fund was invested upon mortgage, a judgment creditor of one 
of the cfifftds qm tni^t was held entitled to a chaigc on the 
debtor s shai-e of moneys payable out of the amts of the 
mortgaged property ; but not on his shai*e of the interest 
paid by the mortgagor under his covenant, and not taken 
from rents (.r). 

PrftctK^in* The decision in v. M"(.\ilh>ch seemed t(» establish, 

conveiuenceM 

resulting from in theory, the necessity of seaiching for judgments against u 
mortgagee, upon paying off or taking a transfer or releasi^ of 
the security — and a Yikv necessity in the case of any dealing 
with an annuity, or, it is conceived, a legacy, resjwtively 
chai’ged on land ; an<l it was very <lifficult to avoid the con- 
clusion that the .same precaution ought in strictness to liave. 
been taken in paying off, or assigning, or taking a reh^ase (»f 
a registercfd judgment del>t; it l>eing the statutoiy e(|uivalent 
to an eipiitaWe mortgage; and that if judgments wei*e found 
registered against a mortgagee, or against the owner of an 
annuity or legacy charged on land, tlie like searches should 
have been made in the names of his judgment creditoi’s, an<l 
in like maimer against their iniimc judgment ertslitors (if 
any) ; and so on, in an infinite series. The practical incon- 
veniences and absurdity of this exces.sive development of the 
doctrine laid down in Jfmriti v. DavUon, are self-evident, 
and were in fact the main argument a<l<liice<l for disregai’ding 
that decision — a decision which, it may Ixf remarked, Heems 
* *ftilly warranted by the words of the i k 2 Viet e 110. 
m^edi^ylB being thus evidently a nmlm vimlm iliffnm, the 

Viet. LcgSalatttre inkjrv^cncd, and by the 11th iiicction of the 18 & 
c. 15, B. n. ^ enacted that where any legal or equitable 

(() V* {jiUhorm, 1 Woad^ 4 lU. SI. 

D©aaS.lfe. ' ' <y) 630. 

(m) 1 K. & i. 313 ; and Cfnn 
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UHtftte or ^ntei’est or any diapoaing power in or over any 
lands, 'tenements, or hereditaments, shall, under any convey- 
an<^ or other instrument executed after the passing of this 
A<rt, become vested in any pej*son as a purchaser or mort- 
gagee for valuable consideration, such lands, tenementH, or 
liereditaments shall not l>e taken in execution under any 
Avrit of eltyit, or otlier Avi-it of execution, to be sued upon 
any Judgment, or .any decree, order, or rule against any 
mortgagee or mortgagees tliereof, wJio shall have been paid 
off prioi* to, or at the time of tlie execution of, such convey- 
ance | or otlier instrument as afoiesaid — (^//.] nor shall any 
such judgment, di^eree, order, or rule, or the money thereby 
secui'cd, txi a charge u})oii such lands, tenementH, <»• hereditii- 
intl^nts [which, or any legal or eijuitable estate or interest in 
or ^lisposing power over which shall become — Q// ], so vested 
in purchasei’H or inortgagei^s, noi* shall such lands, tenements, 
or hereditaments [Avhich, &c. — Q/j. uf so vested in pur- 

chasei*s or mortgagees be extended <n- taken in execution, or 
renden*<l liable under any writ of extc*nl, or Avrit of execu- 
tion, 01 other process issne<I by or on behalf of her Maj<‘,sty, 
iit'i heirs or successors, in respect of any judgment, statute, 
or recognizance obtained against or eiitoic^d into^iy, or inqiii- 
sitioii found against, or oidigation or specialty made by, or 
acceptance of office by any mortgagee or mortgagees, Avhereby 
he or they had, hj>,th, or have become or shall become a 
debtor (u* accountant, or debtois or accoimtants to the 
( Vown, wheix) such mortgagee or mortgagees shall have 
lK.‘eii paid off piior to or at the time of the execution of 
such conveyance [or other instrument — Qt/.\ as afoix'sakl/’ 

This enactment, it Avill be observed, dots not expressly 
proAdde for the HC||;jral cases of CroAvm debts and liabilities 
and judgments aftecting annuitants, legatees, judgment 
creditors themselves, vendors claiming a lion in respect of 
tnipaid piu'chase-money (y), and all other pei*sons^ having 
pecuniary charges upon land, except uiortgagoes ; but there 

(,v) See ami consider Hood v, Ifihtd, Avordln^ of 17 & 18 Viet. e. 113; 

:J dur. N. 8. 081 ; and tlie similar 


Chap. XI. 
Sect. 2. 


tveuiarke oil 
18 * 19 Vii-t. 
:. 15, s. tl. 
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lijb little or no doubt that pemus diiumiiigvtio^ ^ uioit- 
etiictiy ao called, but under aecuritiea by wiy of cou*^ 
, veyauce hi trust to sell, or operating only to a diarge 
or incumbrance, without confeiring any w^t of fore- 
etoaure (z), come within its proviaiona Doubts niay, hosr- 
ever, be stiggested wheUier it provides for the simple case of 
{laying off a mortgage, without inference to a sale or a 
i\i-uioitgage ; or ffir the case of a tmnsfer, where the mort- 
gage is not fxiid of, but the debt is assigned and kept on 
foot, as is often desirable even upon a sale ; or for the case 
of judgments against a {niisne mortgagee whose concuiTence 
is iu<iuired to a sale of {lart of the land, although tlje 
puicliase-moiify is received by tlie first inciunbraiicer ; or 
for the case of a luoitgagi^e releasing {>art of the lainl in 
eonsideiutioii of a sul)stituWd s^'curity lieing given for the 
<lebt, or in reliance on the suHiciency of lus remaining 
security. Nor dcK*s it ap{K‘ai\ so clearly as could l»e wislied, 
tliat a sale by a inoitgagee, undi^r tbe usual {lower, of {lart 
of ilie land, wheirthe sale realizes only a {loiiion of the 
inofitgage debt, is within tlie enaciinent; but tlieio can be 
no reasoijable doubt that it would be held to be so ; as the 
mortgagee ^'ould in fact be paid off, qiui the particular lan<l 
coiiipru»ed in the sale. It has lieen held under this section 
that, whether the moHgage l>e prior or subsequent to tbe 
{mssing of the Act, a bond ^fide purcha^^r acquires a valid 
title as against registered judgment creditoni of tlie moit- 
gagees, provided that the mortgage {laid off previously 
to, or at the time of, the execution of the conveyance (o). 


M S A Judgment entered up against the vendor after a contract 
* p«ia%rdiAi» 0 ' for sale, os fonnerly,’inay bo^nfot^ced against the unpaid pur- 
chase-money ; althougli execution cannot ^ leviecl upon it (6) : 
" and, upon a sale by a mortgagee, iha suiplm proceeds of sale 
niay be resorted to fof the dischaige of judgments enter?<l 
up ^s^t the mortgagor subsequently to the mofi^^age {c). 

r Oireer, 17 Besv* 11 ; 

7l5. 

.4 Jitr« R S. 


(if) SrawH V, /’ima, 4 Besv* 5S5. 
(e) SiCi 

14 Jm. 784^ 
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A judgnient creditor is not a pmxsliaser for value within^ 
tlio S7 EHe. c. 4, so as to avoid a prior voluntary settle- 
ment {(t). 

Nor (iocs a judgment operate as a charge uj)on an ecclesi- 
astical benefice ; the words “ rectories and tithes/’ in the 
11th and l&th sections of the 1 & 2 Viet. e. 140, having 
retbmice oiily to lay i*ectorics and tithes (e), 

Hut a judgment on a bond of a inunieipal corporation will 
(ijHJiutc as a charge on all lands ami hereditaments of the 
coipomtion (/'). 

We may here remark that, by a r4*cent statute (30 & 31 
Viet c. 1 27, s, 4), the rolling stock and plant of a railway 
company ai*e for the future protected from being taken in 
execution ; but a receiver, and, if necessary, a manager of 
the undertaking, may now Vx^ ajrpointed, on the jx»tition of 
the judgment crxjditor; and the moneys pai<l to such I'eceiver 
or manager will be applie<l and distributed under the direc- 
tion of the Court of Chancery. ^ 

• 

We have ali'eady seen that the judgment creditor can 
now take under an elcf/it the entirety, instead of a mere 
moiety, of the debtor s land ; and that several kinds of pro- 
l>erty, wdrich were not extendible under the old law, ai*e 
now liable to be taken in execution. It does not, hoAvever, 
appear, that the creditor has acquired any remedy at Lavr 
against equitable estates, except in cases of simple trTrsts irr 
favour of the debtor - e.ff., it is conceived that an equity of 
r*edemption cannot be taken in execution; but that land 
held simply in trust^or the debt*»r at the date of the judg- 

(d) Beavan v. Limi (ktforU, 2 Jur. S. 308 ; Cotik v, Werrrmffiotif 2 Nev. A 
N, S. 121 ; 6 Da. O. M. k Ch 607 ; M. 227 ; Bnka. y,J9r^t^er$, 2 Sm. A G. 
see, as tolielaxid, 12 A 13 Viet. c. 96, 609 ; and HV«e v. Beret/ort^ 0 Dru. 

H. 6. AW. 276, 

(c) IfaicL'tns v. ihUkercUe^ 0 Ho G. {f) A¥n(fld v. d:c. ofOmm- 

M. A G. 1 ; revertting 1 Sira. K. XI. end^ 2 K. A Jo. 671 ; but soe Arm 
«3 ; and Jieo Loftg v. 3 He (}. A v. BUlffe, 13 C. H, 74.>. 
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Cbup-B;!. ulont can bo taken in execution, notwithstantiing . inter- 

iiietliate alienation (othei*wi»e than to an alienee for valuable 

considemtion, and witliont notice). 


iu Etiuliy. In E<|uity, the judgment cmlitor is, under the ISih 
section of the 1 & *2 Viet c. 110, to have the same mnedies 
against thc^heix^iitaments chargt^d, as he would l>c cntitteil 
to if the |X'i*son against whom the judgiiient has lieen 
enteriMl up liail power to charge, and had in Avriting agived 
to cliarge, the same hcreditameiitH with the amount of the 
jiK\gment debt and interest : but he is not to proceed in 
Equity to obtain the benefit of such charge, until a year 
lias elapsed from the entering up of tl\e judgment, A 
written agreement to chaige InJing in Equity identical in 
effect with an actual charge, the judgment cmlitor is by 
this section placcsl in the pisition of an e<{uitable iiictiin- 
bmneer under a iiienuoanduin of chaige, subject only to tlje 
re.striction as to tln^ time when his judgment cliaige is to iie 
enforceable. It is not, bow'ever, necessary tliat a year should 
have elapsed since the registration of the judgment (f/) ; 
and the/>-ourt will, >vithin the year, interfert} at the suit ol’ 
the judgment creditor, to prevent the ilestructioii of the 
property, althougli no substantial ixdief can Ihj obtained 
until the year has expired (/i) ; but a wiit of eleyit^ and not 
merely must have pi’cviously ijjsued (i). 

Kegiiiintiuii Itegistratioii has no rctiwjjectivc effect, so as to make the 
judgment, wdieii registered, opeiate against pureliasei*s or 
moiigagees as a charge from the date of its being entered 
up (1), »So a certiiicAte of the taxation of costs must be 
registered, and opemten only from the flate of i^gistra- 
tion (/). 


Ikrfjjfihm, 4*(!, /?. Oo. v. SaiH- 
IB Beav. 146. 

iTifitemt V. Bcav. 

80 j V. 10 Jut. N. H, 

f II ; 91 BdAv. 1 ; And «ee WtUig v. 
t pL & Cv. #2 ; Re Duke qf 

O') V. JUwtt, 1 7or, ; 10 


Ha. 80 ; and aae cum died In laat 
DoU), and JYeaie v, Jhtke qf*JHa>rUfu* 
mwjh^ 8 MyL k C*. 107, 118 1 Ovdfrt^ 
V. TvickeTf 88 Beav. 280. 

(k) Darymee v. Hatymre, 28 Bimivi 
484. 
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It lias been much doubted whether the proper remedy, in 
Eijuity, for the judgment creditor, i» sale or foreclosure (ni). 
In one case, whei’C the authohties were fully reviewed, it 
was held by V.-C, Woofl that the proper remedy for an 
equitable mortgagee, who has not an agreement for a legal 
mortgage — position analogous to that of the judgment 
cre<litor— is sale, and not foreclosure (n ) ; and this decision 
was generally accepted and followed. But in a very recent 
ease (o) it was held on the authority of an unreported case 
of Pryce v. Bury before the Court of Appeal, that the 
appropriate remedy for an (s[uitabl(‘ mortgagee is fore- 
closure, not sale. 


But the 27 ^ 2H Viet. e. 112, has provided a more 
nummary remedy, in Eejuity, for the judgment creditor. By 
the 4th section it is enacted, that every creditor, to 'whom 
any land of his debtor shall hav^e actually lH?en delivered in 
execution by virtue of any Judgment under that Act, and 
wlioHO writ, or other process of execution, sliall Ih 3 duly 
registered, shall be entitled forthwith, or at any time after- 
wards, while the registry of such AVrit or other pnxjq^s shall 
continue in force, to obtain from the Court of Clxinccry by 
petition (</), in a summary way, an order for sale of his 
debtor H interest in such land ; and cveiy such petition may 
1)0 sei ved upon the c^ebtor only ; and thereupon, the Court 
is to direct all necessary ami proper inquiries as to the 
natum and particulars of the debtors interest in the land, 
and his title thereto); and in making such inquiries, and 
generally in canying into ert*ect such oyler for sale, the 
practices of the C'ourt, witli iH'spcct to sales of real estates 
of deceased pemons for the payment of debts, is to be 
Oiloptcil and followed, so far as tin? saiuc may be found con- 


(in) Sale directetl In Pouitw* v. 
5 De & S. 736 ; SimjfUQti v* 
2 K. & J. 71 ; JSmitA v. 
li) Ha. 50 ; and aee Ottrion v. Fatldrf 
8 Beav. 525. Fomoloaur© directed in 
/on€f V. Fnilc?/, 17 Beav. 582 ; Ford 
Y\ 6 Ha. 229 ; 

21 Bi'.av. 559. 


(m) TucisUif V. ThompBon, 1 J. & H. 
126. But aoe Setoii, p, 440. 

[o) JamcB V. JameSf L. B. 16 
156. 

(/;) 1 j . K. 16 % 153, n. 

(V) For form of |>ctitioii, I>aii. 
i.ii. Fiirms, 81M5. 


Chap. XI. 
Sect. 2. 

Whether in 
Equity the 
remedy Ik hhIu 
or forecloHurc. 


Suiiuiiary 
order for fsalo 
may now be 
obtaineil in 
B<mity. 



m 

iStF 

QWOw m* 


Conitrtictioii 
uf the 27 ft 2!9 
■Viet. c. 112 
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vmknOy 1£, ob nuildiig iueh iiuiairich, it 

»{»pew« that any other debt dne on any judgntent, Sse., Itt a 
cheigo on the land, the diaitor entitled to iswdi charge 
(Whether prior or subsequent to the ehaige of the petitioner) 
is to be served with notice of tlie order for sale, and after 
smell sci^icc is to be bound thereby; and the pitsoetsds of 
such Side are to be distributed among the persons who may 
lju foumi (>ntitle<l thereto according to thrir respective 
priorities (r ) ; and all parties claiming intvrest through the 
debtor arc to be bound by the ortlcr for sale (») These 
piwisions, it must lx* obser\ed, ore merely prospective; and 
a crwlitor, to ■whom the land has Iteon delivered in execution 
undei a judgment enteitsl up prior to the Act, is not entitled 
to a summary oixler for sale (/) 


The true con«tjuction of the 27 A 2N \^ct. c 112, is by 
no means obvious By the first section, to ■which we have 
alR'ady refem'd, no judgment is to a (frit any land of wliat- 
ever tenuie until it has Imsui oiianlly (leVivetvtl in rj<(.otinn 
by viitue of a vv'rit of •‘liyit, oi other lawful authoril} (e;, 
in purruance of such judgment ; and the suinviaiy remedy 
pi-ovided *liy the 4tli section is *'.\pn*8sly confined to eas<-s 
where thei-e has lioen such an actual delivery. These pne 
visions, if construed literally, and without reference to the 
context, can only uwan that, except 4n the comparativ elj 
few cases where the debtor's land is capable of lieing de- 
livered in execution, and has actually b**en ao delivered, no 
future judgment w^as to o^ierate as a charge on land. But 
the object of th% Statute,- as stated in the pxeamble, is to 
assimilate the law afli-cting freehold, copyhold, and leasehold 
estates, to that affecting pnrely personal estate in respect 
of future judgments; and if tiie Legislature had intended 
at once to deprive the jwlgmcnt creditor of all his extended 
reoMdics under the 1 & 2 Vici c. 11(1, this would surely 

- <«) Asto Uw IMmiBg of MO 

, //WBOS V. X* E. 9 Cb. Ap. 

Jftny, 11 Jur. SSD $ /» «r «Mli, T/. B. 9 Cb. A|<. 

R. J79i, 878, sad hfr4 p. 478. 
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have provided for by express enactment, and' nut 

have been to- mere surmise. Moreover, by the 2nd 
secton the term “land” is to include incorporeal here- 
ditaiumts, and omy interest, e.g., a reversionary interest, in 
ccaporesl hereditaments (j.c., property not capable of being 
taken in execution) ; and the -ith section tweaks of cliai^ges 
"prior .or subsequent to the charge of the petitioner.” 
Clearly, therefore, the Statute contemplates the case of a 
judgment creditor, who may acquire a charge under the 
Act, and be entitled, to the .summary remedy in Equity 
which it provides, although not in actual possession under a 
writ of Aegit (/'). 

In two recent cases, in which the question of what was 
intended by “actual delivery” was very fully considered, it 
was held that, iHjfore a jmlgment creditor can apply by 
petition under the Act, he must have got that Avliich is the 
nearest equivalent to being put in possession, viz., a return 
to the writ actually placed in the hands of the sheriff (r) ; 
hut he Is not prevented from filing a hill to redeem a prior 
judgment creditor to whelm the land has been delivered : 
and, having thus removed the legal obstacle, he nAy then 
petition for a sale under the Statute (g) ; anrf that the 
priorities of the jmlgment creditoi'S i nter se are determined 
not by the dates of the judgments, but by the dates at 
which the writs are jBaced in the hands of the sheriff (z). 

In a later case of In re the Duke of Kewcuetle (u), the 
Duke was entitled to an equitable life interest in a lease- 
hold messuage; a judgment creditor, having issued a writ of 
Ji. fa., under which the sheriff" entered and sold the debtor’s 
goods, pr&ented a petition, while the sheriff was in possession, 
for a summary order for sale of the DukeV intei-est in the 

f* 

(vt) Sm Aow MaUon v, Ifaytoood'f 229, 

L.R. 9 Ok Ap, 229; In re South, (^) Jfe 

ih, 378. m uid oompare Horeky y, it. 

(jp) Be Coufbrklye Jl Oct*, Ij. IL 5 Bq. iCh* Af. 92» ^ 

4iS ^Oueitv. QoHMdj/eJL (h.,JL By («) Outst v* CovMdye It, Oo,, vhi 
6 Efi* 819. But tm now «iid mpnl, 

dw Mattofi V, Haymod, L. B. 9Nph. (a) 18 W, B. 8 j L. K, 8 Kq. 700. 


Chap. XI. 
Sek. 2. 


Canes of the 
Cowbridge K. 
Co. 


re Duke of 
Newcastle. 
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house, umler the 4th section of the 27 & 28 Viet. c. 112 

!_' . Bomilly held, first, that the Duke's interest could not 

ho taken in execution under a writ of /«. ; and, secondly, 
that the suinniaiy' relief provided by the 4th section of tl»c 
Act of 18(}4 applies only in cases where there has been an 
actual delivery in execution. 


IlemArkA 
in thent* C2tS4*K. 


In tli6 caHC‘S ti> which we have just reierred, th<^(’<>urt, it 
will be seen, treated the wnrds ‘'actually delivered in c‘xecu- 
tion” a« UHtMl in their strict technical senae, and not ns 
importing what we may term im eciuitable delivery of th<* 
land in execution ; and accAudingl}', applying a tij-prh rult*, 
lield tlint an enforcf‘iuent of the legal proci'ss tlown to th< 
sheriffs n*turn to tlie wiit, was, as resj>ects tlie dehtoi’s 
0 (|nital)le interest, n de1i\eiy in <*xecution within tlie 
moaning of tlie Act 


IfaaoH V. //ffv- But in a very recent cast* of Hatfnt) v Ifoipn^tnl (/>), a 
now construction has In^eii put upon the Statnb* In that 
case a judgment cmlitor sikhI out an elet/lf against his 
debtor^ whose only inU'rost in land was an eipiity of n*- 
demptioUf AfU^r the sheriff liad retumod nil, the dehtoi 
was ailjudicated liankrupt, and the judgment cn‘ilitor then 
filed his bill against the triisU*e for a d(*clarat1on of charge 
in tile debtors eipiitable intc*rest, and for consetjuentinl 
relief Tht* f'ourt of Ap|M*al, affinning V.-C Malins, wlm 
liad allowed a demurrer to the bill, laid it down that the 
teim ''delivery in evecution” must l»e undomtood according 
to the subject-matter, — that it was not confined to a delivery 
at law hy the slieritf; but that a delivery, or what was 
tantamount to a deliveiy, “ hy any other lawful autliority,*' 
satisfied the language of the Statute ; and consequently that 
tlie relief given hy a Court of Equity, whether by way of a 
writ of assistance or sequestration or the appointment of a 
i^QCiieiver, is suhstantiaHy a deliveiy in execution vrilthin thi* 
Act (e)- 

!,#• lit fCh. Ap. 229 ; /w « 


(^) Xi. B. » Ob* STS : Vfhfif tlie 
property m <«Md in venmliul^r 



seaucii1';h fou inoumbuances, kt<‘. 

Aocoiniing to thw deciBioiii which han been followed in 
the later case of In re SoiUh (d)^ a judgment creditor who 
cannot obtain possession of the land under the elegit has no 
charge upon his debtor’s interest in it until he has obtained 
some relief, either by a decree, or, it is conceivwl, by an 
interlocutory order of the Court of Chancery, in a suit to 
enfoice his equitable charge. If this l»c so, there can, it is 
conceived, l>e no reason why lie shouhl be requirtxl in the 
first instance to go tluough the idle fonn of prosecuting 
legal remedies, whicli can be productive of no result, instead 
of at once availing liimself of his only ettbctual means of 
relief (/') ; or why the prioriUes of judgment creditors hifer 

should 1)0 determined according to the dates at which the 
writs* ai’e placed in the slierift‘’s hamls, an<l not by the ordei* 
in which they obtain an (^fiectual charge on the land or the 
(lebtof^s e(|uitahle interest in it. 


Tji a veiy recent case (/), Bir Ceorge Jessel, M.R., held 
that a judgment cn^ditor, who, by reason of an outstanding 
legal estate or incumbrance, could not obtain possession of the 
land under his vlsgit.wm not bound to file a bill for redemp- 
tion ; but might, in a suit to which the debtor and subsequent 
incum))rancei*s were alone parties, obtain a decree for the 
appointment of a receiver and a sale of th(‘ property (//). 


Whei-o it is not cUiar that the debtor has a saleable interest 
in the land delivered in execution, the Court will not order 
an immediate*" sale ; but will direct in<iuiries as to the nature 
of the debtor’s interest : and if it should be fovuid unsaleable, 


the case appeal's not to fall m 

{d) uhiitipi^U 

(«) And •§ to the necewnty of first 
pursuing the legal remedy before re- 
sorting to Equity, see WaUit ▼. Mor- 
ris, 10 Jur. N. S. 741 ; Godfrey v. 
Ttudisr, 9 Jur. N. S. 1188 ; Partridgt 
V. Foster, 84 Beav. 1 ; Thtmrn v. Cross, 
2 Dr. & Sm. 523. 

*(/) Wdh v.AT^IhXD. K 18 Kq. 
298 ; but see and* compare James v. 
James, Ia R. 18 Kq. 158, 


in the 4 th section (h), 

(y) Sec 1^. R. 18 Eq. 800, for form 
of decree. 

(A) In fu Bi^op's Waltham. R, Co., 
L. R. 2Ch,.,Ap. 8S2 ; and as to form of 
order for sale of superfluous lands r>f 
a railway oom]^y under this section, 
see Re ffuU and ffomssa R, Co^ L. R. 
2 Eq. 262 ; and Oatdner v, London, 
Ckalham, and Dialer R* Co,, T^, R. 2 
Ch. Ap, 886. 


m 


^ Chap. XI.‘ 
Sect. 2. 


Wnen a sale 
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under 27 & 2S 
Viet. c. 112, 
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WtoUl8Midthataja(%moRt(q;ieiitliMaE«dt«rg8u^ 
— w- — ^ kktdl what ia memt 19 , that where a 4 ehi(Mr haa merely a 

moiSUfied or qualified •interest in the l 8 ads,'>-«a nidiom he holds 
them wholly or in pert an a trustee or subject to any previous 
|i*lor equitable incumbrance whether legal or merely equitable, -«-the .|udg> 
ment must be considered as the statutory equivalent to his 
written agreement to charge, not the lands themselves, but 
merely Uiat which he uuiy rightfully charge, viz , his l»ene- 
ficial interest (if any) in tlieiu ; so that the judgment creditor, 
although he subsetjuently acquire the legal estate, is post- 
poned to Aceiftui que truHt, or a prior equitable incumbrancer 
who advanced his money iqwq, the security of the sj)Ocilir 
property. 


Wlww jndg. And it may l)e huru»ih<*d that a judement creditor rejristerin'f 

ment enditer, ..... » . i i i. .v i t ^ , 

ptinr to With notice of a chaige created by the debtor, even eultse- 
quently to judgment lH*ing entered up. would be postponed 
ebatge. to such cbaige of Eijuity (i) 


In one case (j) itwa.s held that judgment creditors, whoso 
judgments were not a chaige on the land at the date of the 
decide in a foreclosure suit, urcro entitled to redeemi^.'^’ithin 
the six months allowed for nslemption they issued writs of 
fileffit : but, in a late case (k), this decision waa^lisapproved ; 
and it was held that judgment creditors who harl not issn<>d 
execution were not necessaiy parties to a foreclosure suit 


Wa$U 

porter. 


In a modern case, a majority of the Court of Queen’s Bench 
held that a mortgage of an equitable interest in stock, where 
the mortgagee had omitted to give notice of ibe diarge to 
the trustees, must be postponed to a chaiging order ob> 
tained under the 14th section by a subsequent le^terod 
judgment creditor (1). This case, althotgh ptofesBedly de- 


tm 47*; aad mi, v. 

4(3, asd Sir 
Wi vsiilHDMkB «( bit 

iiiiijiPWi* 

Mglmliiii r. 1 jr.ft H.08(; 


• DtaF.WJalia 
(AMmni'tkdrnlktlkKB Mi. 
330. 

(4> UKU 

Xq.Sl«l > 

' ffMe r«3tMir,SBLa B.»7a 
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ciile<l in aecoixlanoe with the decisions above referred to, on Cliap. xi. 
the 13th section, is very difReult to be reconciled with them; ^ 

and the masterly judgment of the dissentient member of the 
Court, Erie, J., oflers reasons in support of his opinion which 
many will deem to be unanswerable (ni). 


In a later case, it was held that a judgment entered Recent caset. 
np, by an heir for his own debt, before any action or suit by 
simple contract creditors of the ancestor, had no priority 
over their claims under the 3 & 4 Will. IV. c. 104, in respect 
of the descended real estate (n). So, an equitable assignee of 
stock, whose mortgage was subsequent to the judgment, but 
l>efore the charging order, was held entitled to priority over 
the judgment creditor, although he had omitted Uj give 
notice of his security (o ) ; and, in a later case, it was laid 
down, that where a judgment creditor had notice of a prior 
moilgage, or a mortgagee has notice of a prior unregistered 
judgment, each was e<jually postponed ; in the former case, 
lK.*cause the debtor had pai’tt*<l with his intei'est ; in the 
latter, because the moi*tgagee, having notice of the prior 
incumbrance, could not, by contiRct, place himself in a better 
positioirthan his mortgagor, who might not derogate* from an 
interest which he had already created (p) : but thal^s between Priorities of 
judgment^ cU'editors this principle had no application ; the 
judgment ci'editor gaining his position by proceedings in 
invitwm\ so that, notwithstanding notice of a prior unregis- 
tered judgment, his judgment, if first i*egistered in the 
(^ounty Register, would have priority (^). So, under’ the under the Act 
27 & 28 Viet c. 112, the priority of judgment creditors inter 
(te is regulated according to the times when the seveml writs 
arc placed in the sheriff’s hands (r). Where, however, the 


(m) And Hee judgment in Bemoan v. 
Lond Oxford, 2 Jur. N. S. 121 ; 6 De 
O. M. k G. 402, 524, 525, 532 ; where 
the deoUion in WoAU v. Porter was 
disapproved And see nnder the 
equivalent Irish Acts, E}fre v. Me 

L. 0.610, 642. 

(n) KMerley v. Jerrts, 22 Beav. 1. 

(o) Seott V. Lord 4 K. & 

Jo, 688 ; see V.-O. Wood's judgment; 

VOL. T. 


and see IJaty v. Barry, L. R. 8 Ch, 
Ap. 452, a^ cases there cited ; 
Brtardijfs. DorrinyUm^ 4 De G. A 
S. 122. 

(jp) Benham ▼. Emne, 1 John k H. 
685; SDeO. F.&J0.8I8; Mew v. 
Flood, |8 Beav. 666. 

(9) A a 

(r> Oueet v. CovAridge A. Cb., L. R. 
6 Bq. 619, tuprd 

T T . 
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f %M ., in. 


twuMotikin, thoa^ in form a judgment^ is in iiuih a con* 
As where money is agreed io be ndvaneod u|ioii the 
seemnty of certain land, and the judgment is otdy the mode 
of carrying out the contract, the prindjtle above stated 
would prol»bly Iw held to apply («), 


Taking m- 
tHior in exe* 
ention dif>- 
choigen jitdcr- 
ment. 


0 

We may also remark that a judgment, upon which execu- 
tion has not issued, is discharged if the creditor takes* or 
detains the debtor’s body in execution (t) : and the Court 
will compel the creditor to attend and consent to a memo- 
randum of the fact being made in the Master’s book at the 
Common Pleas («) : but no such effect is produced by the 
delator l)cing taken into custody under an attachment foi 
non-payment of money pursuant to a registoretl decroe of 
the Court of Hianceiy (.r) ; and a cre<litor who has sued out 
an cannot afterwanls avail himself of a fa. (y). 


Jnd^ent, 
how affect^ 
hy bank 
mptcy. 


In easo of bankruptcy, the judgment cmlitor, under the 
13th section of the 1 S: 2 Viet c 110, ha<l all the rights of 
an e({uitab]e iiioitgagee, pro\i<led that the judgment was 
entered up at least twelve months In^fore tlie liaukruptcy (: »; 
although lygintmtion might liave Iwen delayed until aliortly 
l>efore the act (jf Imnki-uptcy (f^) ; m that it was sufficient to 
extend the search against the bankrupt over a period of one 
year prior to the bankmptcy. In the cBm of a Judgment 
ontennl up under a warrant of attorney, and of the sulise- 
quent insolvency of the debtor, the judgment ereditorn 
aecurity was held to lie not affected by the Clat aection of 
the Act (h). 


Under rerent 
Art. 


Under the Bankruptcy Act of 1869 no creditor in respect 


v. Keane, M euprd ; 
Aid m Crqfi V. Ltmley, 0 H. L, Cm* 


as Vick c. no, t. 16; 
mine, & 497. 

" (4^ 16 S9S. 

^ A W. B. 


511. 

MAaotU acd sM 9t(ln- 
bm r. 1 Onb * W. 185. 

(0) A, BdiAc, 8 Bs Cf. M. * 0. 515. 
(5) tMkiM % 90mOt, 8 W. 

17fli«. 158] 

188nft MCf 14.^ TN, IM We 
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of a deH 'pi'ovaUa midei' ^e. bfuikiTipt^, is to have any 

remedy agahiHt the jHroperiy or person of the bankrupt, U — 

except in the mode direoted by the Act; but this provision 
is not to affect the power of creditors holding security lo 
realise or 4lal withMlhe same (c). A judgment creditor who, 
at the date of the bankruptcy, has not obtained an actual 
delivery of the bwikrupt’s land, or what is tantamount to 
deliveiy within the rule laid down in Hatton v. Haywood (d), 
has no longer any chaige upon the debtor’s land, and must, 
it is conceived, rank as an ordinary creditor under the bank- 
ruptcy. 

By the 11th section of the 22 & 23 Viet. c. 3.>, the i-elease lielea^eof part 
from a judgment of part of any hereditaments chaiged cha^d not to 
therewith, is not to affect the validity of the judgment as to 
the hereditaments lemaining unreleased ; but this pro\Hision, 
is not to affect the rights of persons interested in the 
hereditaments remaining unreleased (e). 

The remedies of the judgment creditor, under the new Bemedles 
law, depend, as wo have seen, upon the due registration of depend 
the judgment, or, under the Acts of 1800 and 1^G4, of the 
wi'it of execution. By the 19th & 21.st sections of the 1 & 2 ^ Viet c. 

V'ict. c. 110, no judgment, decree, oixler, or rule, ■was by 
virtue of the Aet» to affect any lands, &c., as against pur- 
chasers, mortgagees, or creditors, unless and until a memo- 
randum tliereof was left for registration with the senior 
Master of the Ooimnon Pleas at Westminster, or, (in the 
case of a judgment obtained in the CouidpS of Lancaster or 
Duiham.) with the prothonotary, or deputy prothonotaiy, 
or Q^r i^pointed officer of such Courts respectively (/), 
who yn» fgrthmth to enter Uie same in the Be^ster Book ; 
and by the 8 & 3 Vick o. 11, ^e old docj^ts were closed, t & 3 vict. 
and Judgments then docketed were not, to aflhet lands, Ac., 
as against pnvthasers, mortgagees, or creditors, after th^Jst 

(c) 82 k 83 Viol« o. 71> fti 12 ; and o, 48> 9,^2 ; .Mandcoek v. 

«6e«edi,98. 1 lr«Ch. H 444. 

(d) Vide evprdf {>. 478* {J ) See at to PalMinate jndgttientt, 

{e) See the Irith Aot, 11 8c 12 Viot 18 k 19 Viot c, 15.. 


t I 2 
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dap. XI. 1841, until a memonuidnm tiiereof vm left for 

— — rc^ristfation at Westminster under the 1 & 2 Viet. c. 110 ; 

and as respects judgments regist«re<l at Westminster, a ftesh 
memorandum was inquired to be left for re^trati<m ever^' 
five years (ff) ; so that in no ease nee# a seari# at West- 
minster extend back fur more than five years ; but the 
search for the five years pivceding the purchase should 
theoretically be made, not only as against the present vendor, 
but also against former owners, although more than five years 
may have elapsed since they parted with the property (/i). 

Whettwen- It has been suggested (<), (and the strict grammatical 

OttOT Ifl ^ 

to tee UiAt construction of the Act seems to favour the view,) that a 
judgment may be binding on a purchaser, notwithstanding 
that, through the neglect of the proper officer, it may not 
have been registered ; and that the purchaser, if damniiietl 
by the omission, must seek his remedy against the officer (/*•). 
But the Legislature fmmw to have contemplate^l that the 
leaving of the memorandum and its entry would fonn but 
one transaction ; and, without doing any great violence to 
the words of the Act, it may well lie held tliat an iiiiplie<l 
obligation, is thrown upon the creditor of seeing that theiv 
is an actual entry (/). 


RegiHtnUott By the first section of the 23 & 24 Viet. c. 38, wliich is 
rTtimti irn retrospective (wt), before a Judgment can affect land (of 

tndar^uAct whatever tenui-e), as agaiast a purchaser or mortgagee, 
whether with or without notice, a writ of execution must 


have been iasued, and registered before the conveyance or 
mortgage : and the execution must be put in force witiiin 
t^ree calendar months from the date of the r^fifitration of 
the writ : and by the 2nd section a memorandum is to bo 
left with the senior Master of the Common Fleas,, who is to 


8w w. I, 2, sod 4 of 2 a 8 (t) Ihmgtai v. FMep. S finm 722. 

, (OBnt tea M'Mitu t . M'GumeU, 

ei toialnMiiBer, JiMraa ▼. 2 Ir. CJb. Bqpi. 609. 

<>|||^ 1 Jv. H. B. 165 ; SSm. Oh) VUe > 464; sod lee 

ft. F 491. Xmm ▼. WMmt, 2 Dr. « S. 824. 

^ tf)I*»*d. Jiidg. n9. 

^ tk' 
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enter the particulars in a book in the name of the person uib 
•vlme beJudf the writ was issued ; and all persons aie to be 
at liberty to search this book, in addition to all the other 
books in the same office, on payment of the sum of one 
shilling. These pr<Msions aie extended to the Palatine 
Courts, but not to Ireland. 

Under this Statute a registered judgment, under which 
tlie land has not been actually delivered in execution, in- 
stead of being a charge of indefinite dumtion, if kept alive 
by the princess of re-n^gisti-ation, was niad(‘ a charge upon 
the land only while a wiit of execution was in force, viz., 
foi- a i>eri(Kl of three calendar months from the date of 
vegistmtion. There is no provision for the i*e-registration of 
the writ at the end of the three months, and it is the 
piiictice at the office to refuse re-registmtion, ns not being, 
authorized by tlie Statu ti‘ (n); but there would seem to be 
nothing to prevent the registration of a second, or any sub- 
seiiuent, wit on the same judgment. 

By the 27 & 2H V'ict. c. 112, which also is merely pros- 
pective, the writ of execution is U) be regist^jred in the 
name of tlie dahtifr, tlms avoiding the necessity of a double 
search ; and no prior or other registration of the judgment 
is to bc^ deemed necessary /or (ei/// and the sum- 

mary relief provided by tlie 4th section, must Ixi obtained 
trhUe th>e nyiMry of ihtt ivrit coutivHVfi in force. As this 
Act, like the 23 & 24 Viet. c. 38, does not provide for re- 
registration of the writ, the meaning of this qualifying 
expression is far from clear, und will doubtless fomi the 
subject of judicial decision. 

Wlierc a judgment is re-registered after the expimtion of 
moi'e than five years from the date of the last I'egistmtion, 
there is nothing in the 2 izS Viet. c. 11, to a^ect its vajidity, 
except as agamst purchasci*s or moitgagees claiming under 
an instniment executed between the expiration of sucli 


Ch«p. XI. 
Sect. 2. 


Cannot be 
registered at 
the end of the 
three months ; 


but a fresh 
writ on the 
Haipe judg- 
ment may be 
rcgiHtored 
seMc. 

Ke^istration 
under ilie Aut 
of 1961. 


Neglect to 
re-register 
within fiVo 
years— effect 
of. 


(ti) See Poak on these Acts, p. 9. 



sMBcium m iHtnTiimifm vk . 
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pfMtiod ^ ihn jrtfjini an4 tib« cNibib^«||il sigMa^ktigii (o). 
Jka^ 4<nibt8 wbidh bad existed were |ypi|^etttiM3r «W»q^ 
bgr tbfi 6th soetion of the 16 & 19 Viet e. Iff, e. d, which 
emoted that it should bo eaffiaent to bind jrardhawra, &e., 
if a luinuto were agun left with .the senior Blaster of the 
Common Pleas within dvc years before the exectttum of the 
conveyance, &c , although more than five should have 
expired by efiluxion of time since the last previous rostra- 
tion before such minute was left ; and so toties quotiee upon 
every re-registry. 


VwfiAam as 
to raglrtniiioii 
not mordy lor 
tlie bonoftt of 
iwawdiafe pnr- 
diABers, Jtc. 


We may also remark that the provisions as to registration 
are opeiative, not merely for the protection of the debtor’s 
immediate purchasers and mortgagees, but also for the 
benefit of all derivative bond fitle purchasers and moil- 
ip ) : but where a purchaser or inortgagoo has once 
been duly bound )jy notice of a ngistci'od Judgment, the 
neglect of its-registration within the five years will not 
relieve him. It is hardly necessary to observe that where 
the title is dcrivu<l othemise than th];vugh the judgment 
creditor,, as, e.g, in the case of a lord taking by escheat, the 
statute <loes not apply. 


No provision was originally made for the fresh regintra- 
tion of judgments, Isc., in the Palatinate Court* of Lancaster 
ttasteCsarto. Durham; the 4th section of the 2 & 8 Viet, a 11, 
referring merely to those judgments, &c, which must be 
origimdly registered with the aenim* Blaster of the Court of 
Common Pleas at Westminster ; but this emission was sup- 
plied by the 18 d; 10 Viet c. Iff (y). We may here remark, 
that since lands in a County Palatine may be extcaided <W a 
r judgment o^tidned in one of the superior Coorta at West- 

(0 V. Lord (hfintd, 1 J«r. a 15, ■. 4. 

lleilill; spe O. U. a O. 4aS| ip) Bmtmm <v, 

Mt;SI>»a.r,*JA5ia 8 m i»d 
nd^ 89 mMt. IBT, and «. mmUev jwto wsjt a , 

Me (flfiNMipLk) iidWftww'tS 4 

^m / m lor. y. & 1158; 84 Vfcta Mkal. 

l|& a ja H 4 4 «a’«M 18 a » VIA 


Rd-reffUtoft- 
tioii of jnilg- 
metiU ill PaIa- 
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minstdr, it wjU he profter to search Westminster Rogistei- 
in addition to tiie Bogiflten 

There also grounds for contending that judgments 
i*egistered ih the Palatinate Courts (r) had their full effect 
under the I & 2 Viet. c. 110, even as against purchasei^s and 
mortgagees without .notice; inasmuch as the words ‘"as 
aforesaid/' in the 5th section of the 2 & 3 Viet. e.*ll, soem 
to identify the judgnicnts, decrees, «5Jrc., mentioned in that 
section, with those mentioned in the preceding section ; and 
tliose, as before* obsei ved, appear to be such only as are 
required bi be registere<l with the si‘nu)r Master of the 
Common Pleas at Westminster; ami a similar question 
seemed to arise as to the applicability of tlie 2nd section of 
ilic 3 & 4? Viet. c. H2, U) Palatinate judgments : but both 
these points were provided for l)y the 18 & IJ) V’^ict c. 15. 

A purchaser with notice of an unregistered judgment is 
protect'd (h) from the additional reiiie<lies of tlu* judgment 
cmlitor ulider the 1 & 2 Viet c. 110; and, since the old 
dockets are closed, he is e<iually sale from l^uucdy 

which, under the old law, depended upon docketing ; ljut it 
was concei>'ed to be do\ibtful whether a purchaser Avitli 
notice of an unregistered judgment was not still bound in 
hkjuity to* the same e.\U*nt as he would have been bound 
under the old law by notice of an undocketed judgment {t ) ; 
for instance, whether, if purchasing from an owner in fee 
simple,* he would not lx* liable in Etiuity to have a moiety 
of the land subjected to the claim of a creditor of whose 
unregistered judgment ho had notice at the time of ad- 
vancing his money ; although, if purchasing under a power 
of appointment, he might altogether disi*egiur# unregistered 
judgments against the vendor of a date subsequent to the 
creation of tiiic power; inasmuch as, under the old Ifi^', the 

OO 3m m to demos ol theLsneester PelatisiAte ludgwente, vide ^uprd. 
Court of Cjumwry, IS ic 14 Viet {ff But see Bern v. Htmd, 3 
0 . 43, s. 24 ; 23 a 24 Ylot c. 33, t. 2. L. 340$ Be 2 Ir. Cli. B. 

(s) 3 a 4 Viot. c. 82 ; as io 64. . . 


Chap. XI. 
Sect. 2. 


JudgmeuU iti 
Palliate 
Cou^ - 
wheiber biiul* 
Ing on pur- 
chaaera m iili- 
out notice. 


I\ircliaser 
with notice of 
iiiiregibtcrcd 
judgment, bow 
far liaUo. 



m 


SKAHCHEK »X>lt 1X('UMfiltAXClj», £T(.‘. 


‘Sa.lf- 


FurcliiMer 
vrith notioe tif 
H duekeied 
judgment not 
reg&tmd 
under 1 ft 2 

Yki. c. no, 

how far liaUe 


T^ocal regie* 
tern, whether 
affected. 


cxeitm of the power defeated 8ueh judgmeata m well in 
Equity aa at Law. It waa even wade inqueatioii whether a 
puixdiaaer wight not at Law bo lx>und by a jiidgiiiont neither 
docketed nor I'egiatered in the saine way aa lie would have 
Iwen bound by it before the Act of William and Maiy (a) ; 
but Uie point did not aeeiii to be one of i*eal difficulty: 
except aa reapecta Palatinate jiidginenta which never re- 
quired docketing (jt). Both these points are now diapoaed of 
in the negative (y). 

It was the opinion of Lonl St Leonards tlmt where a 
judgment had Wen once d<K*ket<‘d under tlie old Acts, but 
had not l>et‘n rt‘gisti»nMl under tl»e I & 2 Viet. c. 110, (U 
where a judgment having lu^en regist^nsl mid(M- that Act 
liad not Ihhw re-rt'gisiered at the end of five years, under 
tlie 2 & 3 Viet c IL a puix’haser for value, although aware 
of its piwious d<x-ketiiig or registration, might pivsume that 
it has lx‘on satisfied (z) : and this princii>le was cairied out 
in the IM & 10 Viet c. lo (a). 


It was held by Lord (’lanwoith, V.-Cl, in a case under the 
West Riding RegisU^r Act (6^, that ajudgiiient cm1itor,(luly 
registering bnder the 1^2 Viet. c. ll(^ but omitting to 
i*cgi»ter under the Local Act, is not an incuiiibranci.^r ii|)on 
tlie land at fjaw or in Ef|uity (r) : in a later case, under the 
Middlesex Act (if), V.-l*. K. Bruce decKned to follow this 
dedsion (/): but it is now clearly settled that tlie' Local 
Regiatiy Acts have Jiot been i-epealetl by the judgment 
-A-cUj (/}. 


(v) Cuote on Mortgages 50. And 
«ee Jorfin v. Sonth Eaniern R, Vo., 0 
Be G. If. ft G. 275. 

{X) See WiUiama B. P. fth £<L 

p, 68. ^ 

(f) t$ ft 16 VSot. c. 15, at, 4, 5. 
4#) Rmrt y, Hoad, 6 J. ft L. 640 ; 
and M SoU/ml v. Forbea, 1 Car. ft 
K. 66 (Cff^ell): and, upon the 
Itfeii ^nox V. JCeilif, 1 B. ft 

Wab Ui v. ColUa, 1 J. ft 

^ 94 ; /fnr^r Chn* 

mimimertf 5 ir* Jnr« 35. 


(a) See sect. 5. 

(5) 5 Anne, c. Ift 

<r) Johumn v. Holdadirth, 1 Sim. 

if.aioo. 

(d) 7 Annei c. 20« 

(e) RMntony, Woodwood^ i BaG.ft 
S. 562. 

</) See Jknham v. A>aaei 1 J. ft 
H. 635 } 6 Be U. P. ft Jo. 616 ; in 
whieh the pHor dedataa were Idly 
reviewed ; ajid eee Hm v. Floods 63 
Beav. 666 ; WtafhrM* v. 6 

BL ftB. 737. 
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The 23 & 24 Viet c. 115 (^), has provided greater fadlitieu Ch»p. XL 
for entering on the Register satisfaction of a legisteied judg- ^ 

luent, Uh jjemiens, deaee, older, rule, annuity, rent-charge, 
or writ of execution, and for the issue of certificates of the tow entered 
untiy of such satisfaction. Wliere tlie mjuirenients of this 
Statute cannot be complied with, a rule or older of a Court of 
Common Law or Equity directing satisfaction to be entered 
ujx>n the record of the judgment, must l)e ubtaine<l (h). 


By the 31 t'e 32 Viet. c. 54, facilities have been given for Judgments 
enforeiug Judgments obtained in one part of the United 
Kingdom in the Coui't.s of another part. When judgment long^m 
lias lieen obtained or enteriMl up in any of the CourtK of other partb. 
Westminsb*!-, a certificate thereof j*egiHten‘d in Ireland is as 
from the date of such registration to have the effect of a 
judgment obtained or enteix‘d up there, or vice vernd ; and 
legistei’S ai'e provided for the entry of such certificates (?) : 

•^o, also, judgments obtained or entered up at Westminster or 
in Ireland are in like manner to have the effect of a decreet 
of the Coui t of Session in Scotland (/») ; and there is a 
similar pro>dsion as to the registration at Westminster and 
in Ireland of certified extracts of Scotch decretts (1 ) ; but 
in all these cases the cei-tificate cannot, Avithout special leaA e, 
iHi registered more than twelve months after the date of the 
jmlgment^or decreet; the Courts in which the certificates 
are registered ai*e invested with the same powei*s as they 
possess in respect of their own judgments, but only so far as 

i*elates to execution under the Act (m), 

« 

We now return to the inquiry with which this digression 
commenced, vis., how fai’ the relation of vendor and purebaser 
is affected by the present law of judgments, &nd, in particulai', 
what searches in respect of judgments ought to be made on 
behalf of an intending purebaser. 

Oj] Sect 2. 31 — 34. 

{h) 13 k 17 Viet, c* 113,8. 144. ( 4 ) Sect 1. 

For rules ol the as to entry (A) Sect. 2. 
of dfttiiifkotioa, lee Peek on the Judg- {1) Sect 3. 
inents Litw Amendment Acts, pp. (M})8ect.4. 



iSADcras Foi ttctriiiuLAii<3nt» kxc. 


— tlwtelw StetateshftveimiKmd opontlie 
•^M^aCliit 0«|4)tketiineMidiaMuwrmwhicb}temay Avtilhiiasdfof 
« hk remedies, luu been greatly to dimmiiid) the uamber of 
}<m|||>pmbm. ^registered Judgments («i). In the case of advene judgments, 
or where the debtor is known to possess real estate, a Ju<%- 
ment will sUll be registered ; but it is no longer wpctli tlie 
creditor’s while to register a reving judgment, in the 1 k^ that 
it may one day be found to afleot land which he does not 
know Ills debtor to possess, and whtclt cannot l>o dealt with 
until his claim is satisfied. In proportion to the numlier of 
searches made, the number of registere*! judgments and a’rits 
of execution foiiml is extreioeh^ small* but although a pui- 
chaser is under no positive obligation to make a search, ^ct 
notice is so readily prestimed, an<l with such dilHculk' dis- 
proved, that, notwithstanding the risk of omitting to make a 
search may in the paiticiiiar instance t>c ahiiost inappreciable, 
there are perhaps few cases in which t^e solicitor of an 
intending puichaser can lx* safely advised to du^nse 
with it. * 


wWimrJu* The seareli for judgiuents sliouhl be made for a period ol 
made. tive years. The register will disclose tlie date of entering up 

the juflgiiient : if it was entered up lx‘fore the 23rd July, 1800, 
and has been duly re-registcred, the purchaser w)U wUlt be 
bound by it, although no execution may have issued titoreou, 
or been rt^;istered. If it was entered up between the JtSrd 
July, 1800, and the 20th July, 1804, then a fiirthor search 
must be made in the creditors’ name for a registered writ of 
execution ; if any be found, it must be asoertsined whether 
U>e writ has been executed; if it has not, M|d if three 
' months have elapeed from the r^^stratioti of the wtit, both 
the registered judgment and writ of eaeoutiloii itty he dis> 
rtmjrded. •> If the judgment has been entereHlf «|i iIbm the 
^ 1804, a seatch should he made in the deVhu's 

cmate ki^ j&e list( of roistered eaceutimuk whether hi» in- 
tere||f|p(|i^|eiMl can be reached by an Iftm 

8i|« *tatbtiai tigr TidfU 
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e3^ea*U<ni .itut9. been legistered At the date of compFetiofn, it is 
con^ved ihat a reg^teted judgment. i»Ay be safely disro- 
gKrded' 

And, although theoretically, a seai'ch ought to be made 
for five years preceding the sale in the names of former 
ownera, yrith a view to the possibility of prior judgments 
having bei^ entered up against them and kept alive by 
le-rogistration, it is not usual in practice, not even on pur- 
chases by the Court of Chancery, to make such a seaieh, in 
the absence of special grounds for suspicion ; nor to extend 
the seaiehes to ju<lgments a^nst mortgagees or other* 
inctimbrancer)j|, or mere ecpiitabU* claimants upon the pro- 
IK'i-ty. In fact, as a i-ule, subject, of course, as every rule is, 
to occasional exceptions, the searches advised by counsel are 
theoretically imperfect and practically useless. 


This short review of the existing law of judgments natu- 
rally 'suggests the iiucstion, whether its benefits, as compai'ed 
with its Tnconveniences, ai'e such as to justify its con- 
tinutocc. The practice of entenng lip and regtstering a 
judgment as a security for money advanced, which had long 
fallen into desuetude, was virtually abolished by the Ac€s of 
1860 and 1864 ; which, by depriving a judgment of its 
staltuWly, force as ‘a charge, imless inlmcdiaU* steps -weit! 
takenflo enforce it, rendered it impossible thus to create a 
continuing security on the land. The question, therefoie, 
lies between those creditor w'ho, in ordinary process of law, 
have reco'Wred judgments against landoMmers, and the 
general body of vendora and purchasci's, whose interest it is 
that there,i«hould be no unnecessary hindrance to the free 
circulation and transferof land. 

I ' ' 

Now, as a matter of principle, it must bo admitted, tkat a 
debtof’s lahd ought to he withm reach of his creditors,- as 
w'ell duiibg his lilbtimo as after his-deceasc. Tliere is, liow<^ 
ever, as regards fibe community at large, a wide difference in 
the practical application of this principle- to tlie two caii>cs pf 


C]iap..XI. 

2 . 


When to 
made in the 
names of 
prior owner^>. 


General 
mnarks uii 
the present 
state of the 
law. 



Fdtl INCUHBRAKCKB, 

a oreditorlk suit inatituted after the debtor’^ deaths ann.tlRi 
oouree of action against him under the existing law^* 
judgtuonte while he is living* In the fonner, the Whble 
expense of fixing and disehai'ging the liability falls upt^n his 
estate ; in the latter, a bimlehsonie tax is thrown upon the 
geneial IxKly of vendom and put*chasem, and, thixmgh tbeia^ 
upon the entire community* If the total amount 1 ‘epOFeivd 
for judgment civditoi-s in any one year, could be cofii jiaml 
with the aggregate expense occasioned ti> purchasers during 
the same perioil, by the operation of the existing law, the 
latter, if we mistake not, would W found laigely to extped 
the former ; and sucli a ^oinpariMm wotild not, any 
atleijuattr tlegive, repmsent the lianlship, ui^itain^' and 
inconvenience which are the nect‘ssarv n\^ults of the j)r(*Kent 
system. If, tlu‘ivfore, th«‘ uniform gorsl of the commimity 
is to W preferred tn the casual la^neKt of the imlivirhuil, 
thei’c can K* no doubt that as a matter (»f public policy, the 
,, existing law of judgments ought in Ik* swept away. 

* 

But even sup]H>sing this U* premature, therq^is ift ^hy- 
rate rocni^ for great and iiume<liate impi-oveiiient in^tlie 
existing sy>4em, and the following suggestions aie uHeml 
wit^j^ this >’iew, ric., that as a preliminary step to a new 
ancl more simple legislation, all the statuh^s now m force 
relating to the law of judgments should Wb at once repdtled, 
with a saving for a liniiU^d [Hjnixl of the rights *of^Ju«lg- 
ment cniditors under tlie existing system— that all here- 
ditaments of the debtor, of wlmteve*r kind or tenure, and 
whatever may 1>e the nature of his estate ^ interest 
therein, should l:>e rendered liable to his judgment debts 
—that the term judgment should Ik? precisely delink — 
that it should no longer be necessary to iasuc**a ijrrit of 
oTito take any proceedings before the sheriff— that a 
jiH^nmt) if intended to operate as a charge on the land, 
sho^d be tegisiered in the debtors name in tl|e Coiiuuon 
Pletas within a limited time (say fourteen days) from 
i|a |^ing enteiedup — tliat the jud|jment creditor 
shmdd be ttt lilierty, at any time within a limiteS period (say 
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tnonlhs) from the registration of the writ, td apply to uiiap. py. 
tbfi'tToort of Chancery, upon petition in a summary way, for — — 
an ordfer for the sale of his <lel)tor’s interest, and the Court, 

.shoul^ have such powers as to directing inquiries on, and 
service- of, the petition, as are provi<led by the Act of 18fi4 — 
tlmt ihe presentation of every such petition should be regis- 
tered ••in^ the debtor’s name, in the Common Pleas Office — 
and until so registered should not in anywise affect any here- 
. ditaments of the debtor, notwithstanding that any person 
(Idling with him may have actual notice of the entering 
npjllnd registration of the judgment — and that purchasei-s 
and fqortgagees, without notice of a registered petition, 
shrflifV 1x5 pr^cted in the same way as umler the existing 
law. 

Wherever there is reason to .suspect that the vendor may IPrown deM^. 
l»e a. debtor or accountant to the Crown, seareh should 1x5 
iiiaile (except in the case of copj-hobis) (o) for CVown debts- . 
and ac\xmntantships (p). The lien of the Crown, it may Ixi * 
olx«'©’ed, ftttachos as from the time when the owner of the 
lamb becomes an accountant. All freehold land# may be 
taken in execution by the Crown; anti the 4ien extends 
to trust ^states, and equitie.s of redemption ; nor can it be 
defeated by the execution of a power of appointment (q), or 
by. ^ignmen^ of an attendant term already held in 
trust for the debtor or accountant (r) ; and the lands of an 
accqpntant are liable for moneys which beebme due from 
him even subsequently to alienation («) : and a purchaser, 
evicted b^the Crown, will have no allowance made him for 
^pmrs and improvements (t ) ; and although copyholds are 
•not extenj|ible on Crown process, the exemption does not 
ex£en^ to a lease of copyholds granted by license of the 

(o) 8 Ym. Exch. m 1 6 Exch. »81. 

(p) At to who are liable at aocoun- (r) Sex v. SnUtA, Sagd. 1 Sex 
tanta,tee88Hen.Yin.c.39 ; ISEliz. x. Lvmb, 13 Pti 640; Stff.y.i'llis, 

0. 4 ; 6 Oeo, IV. o. 105, t, 13 ; 0 Qoo, iiN npri, 

IV. c. 104, a 7 I Fiid. on J. 169, tt («) Ooakta^* wet, F. Moem, 126. 
teq, ; Hhelford Real F. Stat., p. 696. (0 Sex v. , BaSey, dted Mann. 

(9I PrM. on .T. 164 ; Seq. y, JS1W4. 4 Exoh. F. 37, n. 
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ICMPil (d). dir. H i» oaiweived> by spMjIal ouslQni of the Mtim. 
not CSraem dehU do not nffitot the dehtos^e tecttn fbr yeem 
in gKMKt, whether hie estate be lef(al or equitid^ tdttil the 
teafa of the extent (e); so that an intermediate alienation 
binds the Crown. 

• 

Previously to the year 1889 a purchaser had no means of 
ascertaining whether his vendor was a debtor or aoooontant 
to the Crown. By the 8th section of the 2 4b 3 Viet e. 11, 
no bond given to the Crown is to afiect the debtor's land 
until it has Iteen I'cgistered. This section is not retix)- 
speetive, and it may still occasionally be expedient to ascer- 
tain (if possible) by •warehes at the ExcliO(]uer Odiee, and 
among the Recciver-tloneral’s liuiids at tin* Tax Office, that 
no such liability wa>» sulwisting Iteforc the 4th June, 1H3H, 
when the 2 4: 3 Viet c. 11 came into operation; Ihit in 
practice 8ucl\ an inqniiy is seldom, if ever, ma<le. 

Re-rcipstrj' of ('n>wn debte was at fSui not I’eqiiired 
but by the 22 & 23 Viet c. 3'» fjr), the provisioiis»as ’to tin- 
re-r^siration of judgments were exiendoil to* Crown debts , 
so that in ^very case a search for five years will In* siif- 
ficitgit 

By the 28 & 29 Viet c. 104 (y), futu^ tJrown debts are 
not to affect land as to a fionut fide purchaser for value or a 
mortgagee, even .nith notice, until a writ of execution has 
been issued and registored ; and a new mode of registration 
is provided. It is material to observe, that Cspwn debts 
become a cliarge up<in the land immediately upon the legis- 
tration of the writ ; while, in the case of jtu|paents,‘’ the 
haul must have been actually delivered in execu'^mi^bdrore 
re^stmtion can lx; effected, or a charge created, The 28 & 

Yieh e. 104 is not retrospective ; and it is therefiwe still 
iieeffbiMty te<search fbr Crown liabilities of a dale prior to 
ihe’llti ^tuTember, 186S,aiid siifiM re-registoted $ rinoe that 
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date tho Hoarch mE»t abo, in appiopriate casc», extend to Obap. xi. 
exteEtions^ iRrhicb iw^ entoed in the same it^gister as execu- — 
tiojw under ike 27 & 28 Viet. c. 112^ 

The 2 & 8 Viet. e. 11 provided for the rngistration of a **^^*‘*’ 

tui^ and for the dischai^ of the debtor's land, in certain 
cases, ^thoiit prejudice to the claim of the Crown on the 
remainder; and now, under the 23 & 24 Viet. c. HIS, satis- 
faction of a registered Crown debt will be entered up by 
the registrar, upon a certificate of the commissioners or 
principal officer of the public department holding the bond 
being filed at the office ; hut, in the case of railway bonds, 
it appears to be still necessary to obtain a judge's order 
bcfoiH) satisfaction can be entereil up. 

A registered / is pendens^ though not of itself an incum- rendfns, 
brance, apart from the equity on which the litigation is 
founded, fixes an intending purchaser with notice of any 
atlverse claim or unsatiHfie<l cliarge, which may be the sub- 
ject of the suit; and in eveiy case the Common Pleas 
llcgister ought to bo searched. If upon inquiry the suit is 
found not to involve any q\iestion of title or charge upon 
the pi'operty aVK)ut to be dealt with, it^inay be safely disre- 
garded. The mere existence of a registered Us pendmSy 
apart from the question i-aised in it,- is not a sufficient reason 
for refusing to complete a purchase (z). 

The 2 & 3 Viet. c. 11, which introduced the practice of Tt^gintrationof 
registering suite, pi-ovides that no lis pmdms shall bind Vietc.ll. 
a purchase or mortgagee without express notice thereof, 
unless and until a memorandum or minute containing the 
name and usual or last known plaoe of abode, and the 
title, trade, or profession, of the person whose estate is 
intended to be affected thereby, and the tif^ of toe caose, 

&c., shall have been left for registration with to^> senior 
Master of the Common Pleas; and by toe same 'Act a lis 
pfmlem becomes void agaiimt toe lands, as to purehasers, 


MM V, Bwr.SlS. 
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01 * omlitorB, tmleBs re^^regiatereil evdrj^ five 

— yeans (a-); no that a search need only be made for that 

period. Whether it can l)e safely confined t^ the ;naiiie of 
the immediate vendor, must depend upon the atate of the 
title, and upon the purchaaer being aatiafiecl that, on prior 
.sale-transactions, the usual searches have been made; and 
the liki^^emark applies to the other searches now under 
consideifflion. In the case of a sale by trustees w^ho liave 
full power to sell, and to give dischaiges for the purchase- 
money, a search for tin ‘i}€iuiem is often the only search 
which is nece8sar}\ 

SfttMfMiiim tif Until recently the only nicxle of dincharging the registry of 
iupmdenM, ^ wa<« by obtaining an order in the cause ujimi a 

petition as of coiirst* pre.sented at the Rolk; and on tins 
being filed witli the senior Master (»f the Common Pleas, 
satisfaction was entered in the ivgister (h); but noM% as in 
the case of registered judgments, the 23 it 24 Viet. c. 
empowers the seniiu* Master to enter satisfaction as to any 
registered pending suit, or IIh upon the filing of an 

acknowledgment by the plaintiff in the fonu, or to the effect 
therein mentioned (r). 

litijjatioii is deteiniined, at jh not 
» being Itond M^’ proHecuted, the (bui't may make a Hummai^’ 
order vacating the registration of the / <s without the 

consent of the party who re^stered it ; and, bn an office copy 
of such order being filed, the senior Mimter is to enter a 
discharge of the lis j)endenn on the register (d). 

remark here, that a special case, under the 
. 13 & 14 Viet. c. 33, is a /is pendent (sect. 17) : so also is the 

duplicate of an administration summons filed under the 
13 fii 16 Viet. e. 86 (sect. 46) : so also is an administration 

(«>4MfsMl8 R 10 VM. 0. Ifi. MS. ' 

; (c)8aotR 

(ft) Awke 1^ 117: Dm. Cb. Fr. (<f)WRSl yfa)t«.47,aS. 
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KiiU, as ivspectB estates sold tmder the decree {c)\ and tiling, 
and not service, of the bill, is the commencement of a Us 
j^mden^ (/)*^ If ft is amended, the suit is pendent as to 
any fi^h. matter introcluced into it, only as from the time of 
amendment. 

By the 114th section of the 25 & 26 Viet. c. 89, any 
petition for winding up a company under the Afe t was, if 
duly registered, made a Us pendem under the z&S Yiet 
c. 11. It was a common, pmctice in winding up cases to 
register the petition for the pui’posc of affecting the estate 
of the individual contributoiy, although, at the date of regis- 
tmtion, there might be no specific charge against it. But 
the Court of Appeal, r(^vei*8ing a decision of the Master of the 
R^ls, held that the section only authorized registration as 
against the company (f/)\ and now the section is repealed (A). 

When the property is copyhpld, the (^urt Rolls should be 
seaitihed for documents, incumbi*ances, &c., not appearing on 
the abstract ; so, whci'c the propei-ty lies in a district subject 
to the Register Acts, r/e., Middlesex> Yorkshire, Kingston- 
upon-Hull, and the Bedford Level, seaitjhes should be made 
in the local it'gistei>; : thes^* searches, both in the Oo»n-t Rolls 
an«l in the county register, should be extended over the 
whole period covered by the abstract : copyholds, liowever, 
Ri'e excepted out of the Register Acts of Vorkshii*e, Middle- 
sex, and K^ngston-upon-Hull : so also ar c leases at rRck-r'ent, 
and leases for a tenu not exceeding twenty-one year's, where 
the actual possession and occupation go along with the lease ; 
but, in practice, when such leases are assigned by way of 
mortgage, it is usual to require them to Iw registered. It is 
considered doubtful whether the exception as to copyholds 
extends to iiptes of copyhold estates (/). Inipractice such 
leases are frequently registered, where th-* land is let for 
building purposes (A). 

(e) Dmc y. SaH of Norhu/ry, 3 8. 5, ss to pfudm being notice. 

•T. A U 267 ; see M respeoU chattels, (</) Ex parte Ihornlon, L. ft. 2 C*h. 

Berry w, GiUsmi, L. Bw 8 Oh. Ap.. Ap. 171. 

747. (^) See 30 A 81 Vkt. a 47, 8. 1. 

(/) Drew V. Earf of Novhwryt mW {i) Sugd. 782. 

/rupfrf. And nee t>elow, Chap. XV., (it) Beriv. on Cop., 6th Ed., p. 333. 

vot, I. . K K 
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Where leiul sltueh} in the eountiee of Tin4c or Middlesex 
has been pat utMm the register qnder the pipfiMone of the 
S3 & 86 Viet. e. 53, md n'hih rnnaim tJl<w»i,the loeel 
ro^stries are to cease to Iw appUeable (1). 


In many cases the situation in life of the parties may 
render it proper to search the Court of Bankruptcy (m). I*ur- 
chaaeVs ^llliiout notice weit; protected by the S & 3 Tict. 
e. 11 , K. 12 , and 2 3r 3 Viet. c. 29, against acts of bankruptcy, 
upon which no iiat had actually issucii ; the provisions of 
these statuU's wen* repealed, but u’ere, in effect, re-enacted 
by the Bankniptcy < ’oii'^olitlation Act of 1849 (»); and 
•were not iepcale<l by the Act of 1861 Under tlio 
Bankruptcy Act of 18(i‘9, any disposition or contract with 
inspect to the disposition of pioiH*rty by conveyanci* or 
otheiwnsc iiia/h* by any bankrupt bond jidv and for valjic 
with any person i»»t having at the time notice of any act 
of Imnkruptey connnitted by the liankrupt and available 
against liini for adjudication is to be valid notwithstanding 
prior acts of Imnkruptcy C") Tlie search should, in strict- 
ness, 1 « for twenty years, but a five years' scainh is com- 
monly (It'cmed sufficient. 

Notice of an act of bankruptcy was under the Act of 184f} 
immaterial if twelve montIts had elapsed without a fiat or 
a petition for adjudication having been sued out or filed (p); 
and this provision was not re|)ealc<l by the Act of 1861. By 
the Act of 1H09 the jicriod for presenting a petition is limited 
to six months from the date of the act of Iiankruptcy ( 7 ). 
The search, wlien made, sliould extend to deeds of assignment, 
composition, or inspectorsliip, registered under the provisions 
of the Act ojE> 1861. 


By the 17 & 18 yict. c. 90, Which aboliidmd the laws 
Xjijainat usury, the Act requiring the enrolment of griUrts of 




(ii) IS t }| irhiin. 

•mUom met uM S4 

assmaiw.;; f • 
n,x«. 
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life annuities waa repealed ; but the 18 & 19 Viet. c. lf>, a. 12, ouap. xi. 
established a new registered life annuities and rent-charges 
not created*.by will or marriage settlement (r). It is con- 
ceived that the enactment would not be held to apply in 
the case of a rent-charge for life reserved to a vendor as the 
consideration, or as part of the consideration, for the sale of 
propei;ty' The recent statutory provisions as to^dgments 
and C/rown debts do not extend to annuities. 

liVTiere the estate has been entailed, or has belonged to Beoovery 
manicd women, it may be proper, in special cases, to search acknowledg- 
for inrollcd deeds and acknoM'ledgiucnts under the 3 4 ' 

Will. lir.* c. 74 ; Init such a search, it is conceived, is not w«»uicn 
usual in practice, unless there be reason to suspect the exist- 
ences of suppressed documents. 

In some casas it may ]>e proper to searcli at the office of J^*^**'* <irainage 

* * l«>aiLs, 

l^and lU^gistry for rent charges created in respect of loans 
under the Land Improvement Acts («). 


(3.) Turn for Duil ing nearrfti^s and inquiri^. Section 3. 

Whatever searches and inquiries are deeinecf necessary, 
should, of coui'se, be brought <lown to a point as close as pos- 

® ^ A inquiries. 

sible to the time fixed for completion; some practitionoi’s searches. &:o., 
make thca seaixih ifiimediately after obtaining an opinion 
upon the abstract^ and a supplemental search immediately 
In^fore completion ; but the more ordinaiy course, it is con- 
ceived, is to make but one search, and that immediately 
before completion. 

A solicitor will not be allowed upon taxation, even as ilnnecessarv 

. \ \ costs of, not 

between solicitor and client, the costs of searches directed by allowed, 
counsel, but ^hich have, to the knowledge of the solicitor, 
teen rendered unnecessaiy by subsequent events (f). 

(r) of Jtemh is tamo Delwttiro Act, lS5a, 1^8 & 29 Viet 

OH to Jodj^aenta - . c. 78i 

{i) See 27 k 2^ VIoi o. 11^ and (0 Langford t# Mahmey', 8 -J. k L. 
the former Acts Uieine oUed | 88 A 84 97* ^ 

Viot c. 66 ; aee also Uie Hortguge 

K K 2 
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cni*p. xiL CHAPTER XII. 

AS TO THE PREPARATION OF THE rONVEYANCE 

1. Gehxeral mnttevA rchdhujf to, anxf to the form of. 

2. As to the 2 ^fx"f ies. 

3. The i^ecitcils. ^ 

4. The consulewfiov — v^onh of covreyanee — and jhi reels. 

5. The covenants. 

fi. The dnift and enr/rnssinent. 


^arcs ccmvejr- 
anoe. 


Section 1. 0)* ^PON a .salc in consideration of a gross sum, thp pur- 

(leneraiinA^ chaser, having accepted tlie title, is Ijound, subject to any 
tra special stipulation in the contract, to prepare the convey- 

forni of. ance, and tender it for execution to the vendor (r#) ; and 

Pitrchafier pre- reason speius to favour the same nile even where the con- 
convejr ^i.s a rent-charge, although the practice in sucli 

cases appeal's to l>e unsettleil (/>). In some provincial dis- 
trict^ it seems to be the piRctice to stipulate that ttie con- 
veylmce shall l)e piepared by the venjlor s solicitor at the 
expense of the purchaser. Such a stipulation* would no 
doubt bd regarded with disfavour by the Courts. It is, 
however, not unusual, and is often a matter of general con- 
venience, upon a sale of property in many small lots, for 
building or other similar purposes, to have a model form of 
conveyance prepared, and to offer it to purchasers at a 
moderate specified charge. 


CnHUim, that 
Kteward pm* 
poretur* 


. A custom in a manor, that the steward shall prepare all 
fflUrTendeTS for a reasonable fee, appears to be valid (c). 

a 

(a) aK 24h Meg. v. Skim [lord ef Mmnw 

# %fiti. Con^. hy ft. 5ia </), 8 Jkml F. 0. 608. 

<if> jyr Ir^ 2B. a AM. C50; 
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In thti'«bsenoo of spocial custom, the lord is not bound to Chaik xir. 
admit to 8i(|veral tenements by one admittance. When the , 

admittances are several there must be several stamps and Adtosor- 

^ renders, &c., 

foe« to the lonl: but the Hteward cannot, in the absence of incaseofscve- 
special custom, claim several fees, as such ; but merely a 
qiuintiim QiieruU : and the amount of the fees claimed by him 
as customary may itself show that they could not have been 
payable from the commencement of ^legal memory (d). For 
the purpose of the above miles, fractional shares in a single 
tenement, held by tenants in common, constitute separate 
tenements so long as they are separate ; but not after they 
are R'-uflited on the Court Rolls (r). 


Even if a contmct for purchase of an e(|uitable interest Conveyance of 

^ ^ equitable 

can in itself amount to a conveyance (/), the purchaser is interest, 
entitled to a formal assurance, if such appear by tlie con- 
tract lo be necessary, in order to carry the intention of the 
parties into effect Qj), 1 


As we have already seen (Z^, the i)reparation of the con- Preparation of 
vcyancc is not, necessarily, a waiver of objecticftis to or 
joquisitions upon the title, though, as a general rule, it 
ougiit i^t to be propare<l, until it is reasonably certain that 
the title will be accepted ; and the draft, if submitted for 
approval #n the vehdor’s liehalf, shoukl be sent expressly 
without prejudice to any pending re<iuisitions on the title. 


It lias been held, that a purchaser cannot compel the Whether pur- 
vendor to, get in an outstanding equitable iiitemst by a deed quireoutstimd. 
distinct from the general conveyance (i). It is, however, 
conceived, that this doctrine must be applied with hesita- brances to l>e 
tion (/»•) ; and that, subject to the question of expense (Z), a 
purcUltser may generally object to have his conveyance in- 

((/) Treficme v. (/rtrrf^er, ‘20 L. T. C. C. 15D. ^ 

271, Q. B. ; t Jur. N. S. 804. (h) p. 432. 

(f) T. Bum OoU^ 0 Ad. 1 Buav. 375. 

£11. N. S. 526, and oMes cited. ’ {k) Sug. 558. 

(/) Bat see auto 246. {() As to which, ride infiH, 

(y) Ftnticr v. Ileiiinntf 2 Y, & C, XIII. 
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All iinneceit« 
H.iry matters 
and parties to 
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convey^ A 


Purf;)iaser*0 
right to 
mte contey- 
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fUBFJUIATlOK OF OOSTFSTiyaL 

cQttibtmd in<ih matter arisiiig from the oon^^liwtted ttate of 
the title (m) ; indeed it may often, eepet^y irhmt the pro> 
petty is likely to be muidi subdivided, bo moetdeilrable tu 
avoid any reference upon the conveyance to a voluminous, 
although apparently satisfimtoiy, earlier titie. And it is 
conceived that (subject to the question of expense,) a pur- 
chaser may insist on taking his conveyance in the fonii 
most convenient to himself, provided that the vendor is not 
thereby prejudiced («) ; and on keeping off the iMe of his 
conveyance any matter which, although agreed to bo waived 
as an objection, yet tendt to throw a doubt upon the title, 
or any collateral matter which may hereafter cml)an'ass the 
proof of the title (w). If, for instance, trustet's were to sell 
under cireumstances not necessarily appearing upon tlm face 
of the conveyance, but amounting to a breach of trust, ami 
the cestui** que trust agreed to confirm the sale, the pur- 
chaser might, it is conceived, insist upon taking tliU con- 
tinuation by a separatt* deed; for to include it in the 
conveyance would oblige him, upon a resale, to prove who 
were the patties beneficially interested, and might give rise 
to questions which would have been wholly immaterial to a 
sub-purchaSer without notice of the br|sch of trust. 

It may, in fact, be Ifud down as a general rule in pre- 
paring conveyances, that not only should all objectionable 
or doubtful matter Im kept off the title, but that nothing 
should be brought on to it, the introduction of which is not 
evidently necessary or expedient : in proportion os additional 
matter is introduced into a deed, and additional persons are 
ma<le i)ai<ties to it, the chances of some eitor or ambiguity 
existing in it are increased. 

And when tiie natdre of the titic to the property rShders 
it ^e<i|rable so to do, as on a purchase of undivided putts of 

{iK) Ipi Jintff *>. Lewit, 11 iw. MIL 
fill i a. X 15 } (teted « (e) Sue iAnM a Ms», IS £«»«• 

isftar ^ ' XTfc ' 

>{n) trtttifTij/ii, Jobant 
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a freehold estate of entirety of a judgment debt (j)), ciiAp.xix. 

the puniihaa^* may inswt upon taking separate conveyances, « 

and apportioning the purchase-money as he thinks 

fit I but this doctrine must, of course, be confined within 

I'easonalile liinits ; for a vendor of a compact estate, held 

under one title, could hardly be required to convey it in 

lots, by several assurances, merely to suit the convenience of 

the purchaser; at any rate not without being paid all ad- 

ditidnal costs thereby inenned : and it is obvious that the 

excessive multiplication of-conveyances might, apart from 

the question of costs, be reasonably objected to by a vendor. 

The proper rule would seem to be, that the purchasers 
right tosepamte conveyances depends not upon the (juestion 
of convenience, considered merely with reference to his own 
private views in respect to future dealings with the estate, 
but upon his being able to show that such a mode of cariy- 
ing but the contract is that which, in the absence of any 
sixjcial instructions, w'ould probaldy be recommended by • 
exjicrienced conveyances. 

Upon the purchase of a property in moi-tgagi^ the pur- ritcautiom* tc 
chaser should pay ott* the charges, and take a dear convey- puirhaKo 
ance of the legal and equitable e.states from the vendor and 
his mortgagees ; and then, if such be the arrangement, 
execute ^esh securities to the latter for the amount which 
is to remain upon the property. By taking a mere convey- 
ance of the ecpiity of ledemption he becomes liable to he 
compelled to redeem, not only tlie mortgage upon the parti- 
cular pi*operty, but all other suhsisting moiigages of other 
properties by the saiue mortgagor which, either before or 
after, his own purchase, become united in the same mort- 
gagee ; and this although l^e bought in ignorance of thek 
existence (}). ^ 

(p) C^rlbe V* Mapf 16 Beftv« 278. 9uprA, TW fih sectioii 6£ the 37 & 

{q) Bumr V. 4 Bq. 587 ; Atnic- 88 Vl6t. c. 78, doei nofcaffeeHhe oquit* 
dikU V. Chapman, Hidl, 15 Hifih ni n morl^oo to ooiusoli** . 

1875 ; the iisine piiaclri^} epplfee in date his mort^os from tho sante 
the case of a morigige of an equity 'mc^rtgagor. This sectioa, it is under* 
of redemption ; v, vht stood, is about to be repealed. 
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Und6F R craitmct for ihe puFchase frMtt a mortgagor of 

hia mortgaged estate, free frmn mcumfrrances, tlie purdiaoer, 

concarreace of the mortgagee, may en tdce his 
deM <m conveyance as to keep the mortgage on foot ; but he must 
procure his vendor to bo dischaiged from aU lialnlity, and 
])ay any extra expense which may be occasioned by taking 
the conveyance in that form (r). 


DiseutaUiiij; 8u, & purchaser from a tenant in tail, may, it is submitted, 
insist upon the property being di|^ntaile«l at liis own expense 
by a separate deed ; and may reasonably object to any un- 
necessary exposuro of his title in n public office. 


sutuUtry ^ The Lands Clauses ('onsolidatiun Act, 1845, and the 
w™ convey- earlier railway and other similar' Acts, contain statutory 

I'oruis of conveyance to the Sever’s! companies; the use of 
the.se forms, in preference to the ordinar-y instruments of 
assuratree, is not obligatory: but iitasittuch as an uxtr-a- 
otxlinary efficacy (s) is given to conveyances made according 
•to the statutory forrtt, of its nmr tlwivio tts titc ciivuiu- 
shiruxf) of the eojsc icill admit, it scorns to Ire desirable to 
frame the arsur-ances as rttuch upon the model of the statu- 
tory fortu as rrtay conveniently be ; in one case, where the 
deed was not in the statutoi'y form, it was held that the 
company wer-e not bouml to register it under the provisions 
of their Act (f). 


.%hoTt pariis- Oertiun slioi-t foi'tiis authorized by Acts passed in the 
***““ Session of 1845 have, by the universal consent of the pro- 
fe&sion, tjcun consigned to a deserved oblivion (u). »Such* 
enactments are either unnecessary or miscbievoiu unne- 
cessary, if the parliarircntary form would, if unauthorized by 
' Parliament, merely express in fewer words tiro meaning of 
th^fbians in ordinary use : and mischievous, if an unnatuFal 
aii(l.seeimdary meaning is given by Statute to wordz which 

(r) dhtper/v, VaHwriffki, Juhai. K/B. 072. o. 110, 

00 * ' ' 

; m ^ ^ 0 e. 110 ; aod, ^8 

Omtitfif €o,t 2 to c. 124# 
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are wlmd fade dear and intelligible ; for the eiiect u to .chw. Xli. 
induce not merely uncertainty, but positive misconception, ' 

in the mind of the unprofessional reader. For instance, a 
lessee who has, in the usual way, covenanted not to cairy 
on any ti'ade or business” upon the demised premises, may 
feel a reasonable and saving doubt whether he is safe in 
using them for a school (x ) : but, unless more akldicted than 
is customary to the periLsal of Acts of Parliament, he pro- 
bably will scarcely suspect that such an occupation is for- 
bidden by an engagement, not to use premises as a shop 
which is, nevertheless, the statutory equivalent to the ordi- 
nary covenant (y). If brevity the only or the predomi- 
nant desideratum in a legal document, it would bo quite 
possible, 'with the aid of the Legislature, to expi-ess the 
greater part of an oixlinary assurance, algebmically ; which 
would at least have this advantage, viz,, that a pereon who 
had entered into covenants .r+y would haidly venture 
to act \\])on his own ideas as to the unknown value and < 
signification of these mysterious lettei-s, without consulting 
the interpixjtation clause of tlie Statute to which they owed * 
tlieir legal efficacy. 


in by separate 
iod. 


Upon a sale in many lots of an estate subject to an incum- l“c>nubrouces 

^ ^ Upon sal© m 

brance whicli is to be paid off out of the puitjhase-money, lots to begot 
expense inay be saved by taking a release to the vendor, dd 
instead of making the incumbrancer concur in the seveiul 
conveyances : and this, when the parties are on good terms, 
is usually acceded to ; although it might probably be 
resisted, either by a purchaser, or by the incumbrancer. 


Where, as is often desirable, a subsisting incumbrance is 
to be kept on foot for thp purchaser, the more pradent , 

^ purcliasei « 

course appears to be not to i-ely on a mere declai-ation of benefit, 
intention, but to let the sum itself, and also the tenn of 

(jc) Se© d, Biakov, Kcdui*/, 1 & Ju. 414 ; WiUiumn v. Roofers, 2 De 

M, a 9. 95 ; Kemp v. Sober^ 1 Sim. G. ft S. 62. 

X. S. 617. ; Wicheriden v. Wdtettr, 2 (y) Se© 2nct sohedul© to 8 & 9 Vii^ 

Jut. K. S. 690; 5 a B. 887 ; /ofcn- ^ c. 124. 

.. n^n 9 .Till., W S. 780 ! 9 k/ 
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soc 


fern, if tlMoe be <me far seoforiag ii. be iwngAed to a trasieu 
for Uie ]>ai!ehaser: or to let a dedamlium of tiniet be exeenied 
by tho meumbraneer (e), and the l^al owner Of tibe torui. 
But an express declaration that the incumlnanee is to be 
kept on foot will, of itself, prevent a meiiger («). 


As tw 

LVcepUontf, 


and r«ti«»rva- 
tions uf eabti* 
mente. 


When land is sold subject to lestrietivo covenants as to 
user, to Im! created ih »uiv, it is desirable to exo(|>t from the 
granting part of the convcyuice all rights, privileges, and 
easements, tho enjoyment of which would be inconsistent 
witl), or a broach of, tho suljsoqucnt rcstrictivo covenants. 
And in such a case, as also when rights, privileges, or ease- 
ments are under tho agreement to l>e made tlie subject of 
express reservation or exception, it is dcsiralde to state in 
the declaration of uses that the property shall remain to 
such uses as shall give full otfect to the subsequently con- 
tained exceptions and. reservations, and (subject thereto) to 
the uses subsequently declared. An actual re-grant is some- 
times resorb'd to ; but this may give rise to difficulty, or at 
any rate additional expense, if the estate is to be conveyed 
to uses bi settlement ; and the plan above suggested seems 
to 1>e cquaUy efficacious. 


And it may be remarked, that it is generally inexpedient, 
mstten, ftc. and, eventually, false economy, to comprise seven^ distinct 
estates or matters in a single deed. 


® general rule, the assignment of satisfied terms is 
terms. rendered unnccessaiy or impracticable by the Act of K & 9 

Viet. c. 112 : the Act, however, does not appear to extend to 
copyholds, customary freeholds (6), or leaseholds (c) $ and it 
' iscems doubtful whether either the li^t or 2nd section extends 


Ifeiflejr V. Awton, 14 Sim: (o) /oswwn v. SIMts H Hmr. St 

324^ ■ant ( W«tt$ V. Symeti 10 Sim. 18. 

’ 040 : C., 1 De 6. U. & O. (8) See D%v, Ooodw Qonv. fn>e.t 

S40. attlqeet, Sided. 78, 

qiNai<;«j^|i|(||l | » y a M, ed. 804 ; 9 (e)Ttia4i<wiwi«»i«miiieroirt«d 
dmw. <%»▼, Vjr & 8 ) 8 t 214 ; WoftoN Igr Hdi-dendM i «w itid wmSder Mei. 
« iltm^or, S^t •fwt 48. ■ 8 A«4. ' 
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to any heroditaacaenta oihfflr tiian "timd” technic^y bo 
called (<Q. Bat a purchaaer is entitled to have an outstand- 
ing unsatisfied tern assigned or surrendered, even where by 
a deeree e€ ti^e Court, provision has been made for satisfying 
it (e). 

Where, before the passing of the Act, A., who although 
not in fiwjfyet lielieved himself to be, the owner of a free- 
hold estate, mortgaged it Ui B., and an old term for years 
was at the same time assigned to a trustee, in trust for B. 
and to attend the inheritance, it w'as held thart this term 
could not, after the Slst Decemljcr, 1845, be used in eject- 
ment on behalf of a person claiming the estate by a title 
|raramount to that of A. ; although it might, if requisite, 
have been used as a defence by a party claiming under B. (J). 

And it seems probable that a satisfied term, which retains 
a qmm existence under the Statute, does by no means uni- 
versally afibrd to a purchaser’ the same protection which it 
would have affoided to him under the old pi-actice. If he 
be in actual possession, of the proiieity, it may enable him 
to I’esist tlu^ attack of an adversary ; but, il* he be dis- 
posst'ssed, it apparently.gives him no facility for recovering 
possession: considered as a legal weapon, it is, in fact, a 
mere shield, and nftt a sword. 

In one case, where, before the passing of the Act, a term 
was declared to be held in trust for securing a mortgage 
debt, (part of which was money for securing which the 
term had been originally created, and the entirety of which 
was secured by, as WM supposed, a mortgage of the reversion 
in fee,) and subj^ thereto in trust for,A. and B., who were 
supposed to be entitled to the equity of redemption in fee, 
but the reversion in fee, expectant on ^he term, was in fact 

((/) Dav. 0. 0. P. 75i 79# ^ ai^l aeu D<k v. MouUdakt ibid, 680} 

(e) T. Mmke9t 2 Jar. N, 8. and freer Memt 4 Be G« ^ Cr* 

338. 496. 

(/) J>Hi V. Pf-ice, 16 M. & W. 608 ; 
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C&^XXI. vested in X. under a prior concealed conveyance, and in 
.JL.., 1847 A. paid off the mortgage, and subsequently brought 
an ejectment against X. on the demiso of the trustee of the 
term; the Court of Queen’s Bench intimated a doubt 
whether the payment of the sum due on the original 
security, by a poi*son supposed to W, b\it who was not in 
fact, the owner of the equity of redemption, lendered the 
term a satisfied term within the 2n<l section of the Act (r/; ; 
and held that, at any rate, the term had not become atten- 
dant on the inheritance, either by express declaration — 
thei’e having l)een no such declamtion — or by consti*victiou 
of Law, — for the trust was expressly declared to lx? for A. 
and B., who had not the inheritance, although they were 
suppased to be entitled thereto when the declaiatioii ot* 
trust was executed, — an<l that the term was therefore still 
in existence (//). This decision, and the accompanying dic- 
tum, which, if correct, would iiiateiially restrict the ()|x?mtioii 
of the 1st section, and go far to reduce the 2nd section of 
the Act to a dead letter, are not iijidui*stood to have met 
with general approl>ation (#), or to have materially affecUsl 
the practise of coiiveyancei’s. 


Coiinilx, In a case at Law, where a pariy for whose lx»nefit a U*riii 

f/u*jheit, been ^lssigncd Iwfore the passing of the 8 & Viet. 

claimed the protection of the tonii uiulor that ^ct, the 
(Joui*t held that the proper way of testing right to such 
protection was to consider whether, if that Act hatl not 
been passed, Ec^uity would restrain him fnun setting up the 
ieim (t ) ; and where a satisfied term \ras assigned before 
the passing of the Act as a security for money advanced to 
^ tenant for life, under a settlement of the fee, and to 
attend inheritance, the CpuH of Excheciuer held, follow- 
ing authority of Cottrefl v. Hughea, that the term could 
not he liiet up against the pai^ties entitled in lunuunder, ilie 

(jf) wif a latU- 774. 

Sea Bag. on Still. 292. H) Bee Sag.' Stat 29f 

(k) Ihe d, V. J0ne0y IS Q. li (f?) ChUr^l v. It C, B. 
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mortgagee liaving had clear notice of the settlement (/). 
Where, before the passing of the Act, a mortgagee in fee, on 
arlvancing his money, stipulated for an assignment of an 
outstanding satisfied term hold in trust for the mortgagor, 
and this was agreed to, but no assignment was executed prior 
to the paasing of the Act, it was held that as the term, 
although satisfied, was not simply attendant, it remained 
immerged by the Act (r/i). Of course, the same result 
would follow in those frequent cases wlierc the term has 
Ixien actually assigned in trust for the mortgagee, his 
executors, a<lmimsti*atoi-s, and assigns, and subject thereto, 
in trust to attend the inheritance. In such cases, the Act 
would not operate until the satisfied term had also become 
simply attendant, by the performance of the secondary 
trusts to which it was subjected, prior to the passing of the 
Statute. If, however, as is sometimes found to be the case 
in titles, the tenn was assigned simply for the mortgagor, 
his heirs uml assltjuA^ and to attend the inlieritance, and 
was so held when the Act came into operation, the tenn, it 
is conceived, would probably be held to have merged. 

T^pon a sale of copyholds, it has been a frequent prac- 
tice, with a view to saving or postponing paj^nent of the 
fine on alienation, and the i‘xpenses of admission (71), to 
tiiko the surrender to the use of the purchaser’s appoint- 
ment, and in defatdt of appointment, to tlie use of himself 
in fee : but this, as it leaves the vendor liable as tenant, 
ought to be resisUnl by him if the incidents of tenancy are 
onerous. And it has been held that the lord of a manor 
need not, in the absence of special custom, accept a surrender 
so fiumed (o) ; although if lie accept, he mui^t subsequently 
act upon it (p) ; and a copyholder has universally the nght 

(0 Plant V. Taylor^ 8 Jur. N. S. De G. M. k, G. 658 ; 0 Ha. 698 ; anU 
140 ; 7 H. a N. 211. see Big. v. Oarlanti, L. R. 5 Q. B. 

(w) Bhatif ▼. Joknton^ 1 Dr. A Sm. 269 ; v. Mecd^ L. K 6 Q. B. 

412, 441. 

(n) Bex V. OundU, 1 Ad. k E. 283. {y) Eddleston v. OoUtns^ 3 De G. 

(o) Flaek v, Doming CcUege^ 13 M. & G. 1. 

C. B. 945 ( see Okruy, Bi^rdion, 2 
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Section 2 


As to the 
parties. 

Who to be 
})artiea. 


cmiitorn, 

whin. 


PIUSPAIUTION OF CONVinrAKCE. 

tofnm«iul 0 r to the use of his will (q ) : end mey, theref(»e, 
flow thet e Borrender to ^e use of fl will is uflfleeflwuy, 
devise his ct^yhold hereditaments so as to ertate a valid 
IMIW^ of appointment. 


(i ) Alt to the puiUen. 

All persoas whose concurrence is neccssaiy in order to give 
to the pmchaser the full 1h nofit of. the contract, must, of 
course, be parties to and execute the conveyance : and it is 
often desirable that peraons from whom notliing moves b;^ 
the deed should Is? parties to it, for the purpose of affi'Cting 
them with notice of its contents, and preserving indisputable 
evidence of the fact of notice 

Previously to the i7 k, 28 V'ict c 112, by which, as we 
have seen (/ ), a judgment does not affect land mitil it has 
l)een actually deliv’ei-ed in execution, if the title wore such 
that judgment creditors could at Law take the property in 
execution, tjiis alone entitled the purchaser to require tlieii 
concurrence ; even though Equity might by injunction have 
reslraincd the exeiciseof their legal right (s) ; so, also, when' 
the judgments were a charge upon a mero equitable owner- 
ship, the purchasio- might, in certain cases, be entitle<l to 
require the concurrence of the jmlgment creditors Tlius, 
where A. agreed to sell to 6 , who accepted the title, paid 
part of the purchase-money, and was let into posseanon, but 
took no conveyance, and A. in a suit against B , to establish 
his li«m, obtained a decree for sale, a purchaser, under this 
„lecree, objected to complete without the concurrenee df the 
judgment creditors of B , whose judgments were prior to 
the i^eevee, but who were not parties to the suit; the 
vrftj' held to be valid (t). Under ithe pstesent 

OMddoA V, 14 fflni, 810. tiotiirt, 1 fie A. fl JW IPl. 
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Law, ijt it) conceived that unless there has been actual 
deliver in elution at Law, or what ie tantamount 
to , it ,in Equity^ viz,, a decree or order of the Court, 
eetabliahing the lien (u), in either of which caees the 
concurrence of the judgment cieditor is clearly necessarj’, 
the purchaser cannot require him to be a party to the con* 
vejTince merely because he has an inchoate right, which, if 
enforced, might ripen into a charge (t;) ; but the purchaser 
should not part absolutely with his purchase-money until 
satisfied that such inchoate right has not ripened into a 
charge. 


Chap. XII. 
Sect. 2. 


In the case of a I’esale before completion, where the eon- first 

^ purchaser 

veyance is made direct to the siib-purchasor (B.) and there should be party 
iH no inqi’case of price, it seems to he hotter not to make the dhe^'to wib- 
original purchaser (A.) a party to the conveyance, but to let 
liiin sign a memorandum autliorizing the vendoi*s to convey 
to B. in substitution for himself: a duplicate of such memo- 
randum should be given to B. The practical objection to 
making A. a party seems to be this, viz., that if he has 
in any way dealt with or incumbered his interest under 
the agreement ; and the fact, although unknown tS B., were 
come to the knowledge of any future purchaser or mort- 
gagee (C.), there would be a difficulty in making out a 
marketable title ; for although B., taking the legal estate 
without •notice of such dealing or incumbrance, would 
acquire an indefeasible title (.r), which he could transmit to 
0. although affected with notice, yet it might be impossible 
to adduce, evidence which would be satisfactory to 0., of the 
fact of the wmt of notice on the part of B. (y). 

And where it is a term of the contract that certain specified Stipulation 

^ imnecea* 

persons shall concui*, the vfendor cannat decline to procure ■ary parties 

shall concur, 

, . is binding. 

(it) Shtpfdf Oil XL, fleet 2. not depriv^ K of tbe pcotectlon 

(v) See iMiif CM UB, aSbrded iy the legal eiitat^ md quern, 

IS iq. 210; and oempare MUdred v. This aeotion, itia understdi^ is at>out 
L. It 8 220.- ' tolNi iNepealed. 

{x) It is cono^^ that the 7th (y) Sm /W w v. 4 De 
section of the 37 & 38 Viet o. tS, hfle It 0. 423« 
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tiujir coBi^urrenoe on tho gronnd that they are in fact mine- 
oesaaiy parties (e) : but it would that he eanaot be 

required to procure the concurr^Me of unnecessary parties, 
upon the mere ground that he has it in his power so to do (n). . 

But the vendor will be compelled, even in the absence of 
express stipulation, to procure tho concurrence of parties 
who are bound to convey at his request (?»), c.y., trustees of 
the legal estate (c) ; ami in one case a -purdmser of copy- 
holds, who had acquired the whole legal and beneficial 
interest, w'as nevertheless held entitled, in a suit against his 
vendor, to require the concuiTence of mere nuiiiinal trustees * 
who had never l*cen aihniticd under a voluntary covenant 
to suiTender (J). Of coui-se, a vesting order would be eijui- 
valent to a conveyance. A direction in a decree for specific 
perfonuanco that the vendor shall convey has the saiiic 
effect as a direction tliat the vendor “and all other necessaiy 
parties” shall convey (c). 

Upon a sale by a mortgagee under a valid power of sale 
duly exercised, the purehaser cannot require the concnn'ence 
of the mortgagor (/) ; although by the mortgage dewl the 
latter agreed to join in any sale, if nKjuired (g). 

A inortgi^for, selling a.s an unincumbered uwner, must, of 
course, procure the concurrence of his niQrtgagee (h) ; so, a 
tenant in tail in remainder will be decreed to convey a base 
fee, and to covenant to hai' the remainders over upm 
becoming tenant in tail in possession {i). 

Ap. 614; •ffinniiv V.-C. E, L. It. 1 
Kq. 446. 

(/) Clap V, 8karpt,Bag. S96 iAllm 
t. AfarUn,^ Jsr.SNi; 

{g) Oaritry. 18 Vm. 344. 

(A) Aa to the power of the legel 
pemoael t ^w t at e tlw U awntfegee 
to oowrqy Uw mectKeged eatete, mo 
87 A $8 flet oe rSMt 4p nod 
mtpr4, pp. lA 

(I) jird 1 8 oIl^ A 


(z) Bmton t. Lamhy 9 Beav. ^2. 

(fl) See CordzT r. Mmyanp 18 Ve». 

<b) See 1 Madd. 11 % CoUiffan t. 
JfwMtitfy 2 Sch. A L. 160, 166. 

(4^. Sfie now ai to a bare tnutee 
37 A^^S Ykt, iteot 6 A.6 ; Mid ae to 
% We tiiwt^ 

■/ 

(iQ Aafo t. 2 ^ Bmt. 466 ; 

hat ae.ifdiforfre girta ; jwt qwm. 
Jf) H, R. 8 Ob. 



REPARATION OF CONVtTANCK. 


513 


Upon the sale of a bankrupt’d cftate, he ie ueually made Cba|i. xii. 
to conyey and covenant for title (i) : his covenants, how- 
' ever, are obviously of little value ; and it would seem that a 

he cannot be oompelled to e)cecute the conveyance (1) : but 
the Court of Bankruptcy was by the Act of 1849 em- 
powered (m), upon the application of the assignees, or of 
the purchaser, if the bankrupt did not try the validity of 
the adjudication, or if there had been a verdict at Law 
establishing its validity, to order the bankrupt to join in 
the conveyance: and if he did not execute it within the 
time directed by the order, then he, and all persons claiming 
under him, were to be estopped from objecting to such con- 
veyance ; and all estate, right, or title, wliich he had in the 
property, was to be as effectually baired sk if such convey- 
ance had been actually executed by him (^i). The order 
would appear to have been of coui-se if he did not dispute 
tlie validity of the adjudication (o). It was doubtful whe- 
ther a piurchaser could, in ordinary cases, require the 
assignetNS to procure such an order unless he could throw a 
doubt upon the validity of the adjudication : if he himself 
ai>pUed for it, the costs would seem to have l^een in the 
discretion of the Court (/>). 

Under the Act of 1869, the bankinipt is to execute all Under the 
such conveyances, deeds and instruments, and generally to 
do all Rudh acts and things in relation to his property, and 
the distribution of the proceeds among his creditors, as may 
reasonably be required by the trustee, or may be prescribed 
by rules of Court, or be directed by special order of the 
Court upon the application of the trustee or any creditor (g). 


'As rospeots dower, in cases failing mjder the new law, Dowtcbs, 

^ when to be a 


(k) Sng. 575* 

(l) Dmt* Oo&t* % Fait p* 457* 

« (m)Seel2Al5Vlot 0*106, a. 148, 
liiid60;eo*iy* c. 16. a. 78 ; and wo 
Bole 17 of the Ooneral Ordm imder 
the Aoi of 1861* 

(n) See Aos jMirfe /oehien, 2 Jl>eiw A 
C. 468 ; Fas parte Thomas, 2 Ql. A J. 

VOL, h 


278 ; Ex parte Btadrtock, 1 M. I). A 
DeG. 118* 

(e) ExpatU BtadaMt, 1 D* 
A De G, 118, 

(l»)i See note to 9 Jann. Oonv. by 

a 261 * 

(i) 62 A 88 Vloti 0, 71» 18* 

i. i 
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Mftlwr. 


ig, ffliiiiiiiigwir :^ t «M 

is 

«IUMB IMfthy itadctf tW old law, it fau IMMU |iilA)4lil Oft 
{Kncbaaer could oot inaiat on tlio wifeV t»l|flMi»liC6 if Im 
coidd obtain an asaigiunrat of n legal tern for yeuea created 
{oevioaaly to tbe right of dower attadrihg uj>oa the eatate, 
and of sufficient duration (r) ; inasmuch as, If the Hdfe pro- 
ceeded for her dower at Law, she could recover it ondy with 
a euset execviio during the term, and £quity would not 
remove the bar. This, however, does not seem to be a satas- 
ikctoiy reason for the doctrine ; as not only was the pur- 
chaser obliged to incur the expense of keeping the term on 
foot, but he would have had to pay at least his own costa at 
Law in the event of the dowress availing herself of her 
legal remedy (s) : and it would appear that a purchaser can 
at any rate require the vendor to ascertain, if practicable, 
whether or no a liability to dower exists ; and is not bound 
to bo satisfied with a reply tliat if such liability exist he 
may protect himself by means of a term (f). It was decided 
by y.-C. K. Bruce, that an old term for years whitb upon a 
purchase prior to the 1st January, 1846, (^hen the 8 & 9 
Viet c. 11S‘ (u) came into operation,) was duly assigned to a 
trustee forihe purchaser, is a sufficient protection to a su1>- 
purthaser, purchasing on or after the 1st Januaiy, 184G, 
agamst the dower of the wife of the original vendor (k): but 
sm^ a term, it is conceived, would be no protection to the 
sub-purchaser against any claim to dower hy of 

such fi»t purchaser ; supposing him to have been seised in‘ 
fee on the 1st Januaiy, 1846. Where a legal jointure under 
the 27 Hen, YIII. c. 10 is rdied <« in bar of dower, the 
.vendor niust produce a satis&otosy title to tim jointure 
land (^): but whoe the pmehaanr haa agreed linfe|iy i^on 
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M ^ (iiifaiMMgriik of 

IJL IjjpnpiUI’ 

lAli ..j. Jt' _tC J -M L. _ iAa - ^ 









515 


tlw it need 

cnaj/lwsatKif^ ^i<iid)«Rd ocid^r eontcaei^ party 
bM^e^fiNitMd that wjudiitlie intend^ tvife(bein^ aa adult) 
agreed to aeoept in lieu of dower (e). 

The halbiiity to dower has been held a fit subject for com- 
pensation, wh^ a wife, entitled to dower, refiised to eoncur 
in her husband’s oonveyance, anct the purchaser was willing 
to take the estate (a) : but a purdiaser, it is conceived, 
would np| be compelled to accept compensation ; the claim 
of the widow being not to a mere money payment, but 
extending, if she so elects, to the actual possession of so 
much of the land as may be set out in satisfaction of her 
dower. Her claim, too, it must be remembered, in the case 
of sales by her husband without her concurrence, is a sepa- 
rate claim against each distinct purchaser, and extends to 
buildings or other improvements : and in the case of house 
property, the widow of a copyholder has, by special custom, 
been held entitled as against a pmchaser to a separate third 
of each tenement (b). 

When the property stands limited to the commdh uses to 
1)ar dower in &vour of the vendor, he should eitfier exercise 
his power of appointment, or the dower tinstee should con- 
cur in the conveyance. The omission to procure his con- 
curreiu^ (the appointment being omitted for the sake of 
oonmseness) is, however, not very infrequent in practice, 
^and sfHuetimes gives rise to a vexatious requisition on the 
part of a sub-puithaser, to get in the outstanding fraction 
of a legal' estate. . Where the limitations to bar dower are 
preceded by the usual power of appointment, the operative 

(n See JDVte- 8 De O. " (fr) IHwfV. dkW/, 1 M. ft BSIL K. 

M. ftG. see. t ^nampfim:v,Bwra,‘L.^ 

(a) TFitiM t. ft Jaa N. & 16 Eq. 698. ' ft 84 Tlct. e. 

819 { Imt eee'iifid ontipMe Ee^SrAiSgfe 186, wot 86) 

T. 84ft eftete the mone tram As Ooint at oWiutt 

(MpalgfteaMd pilots WgeatU4e fleaB iMialNlitnM for write of 
nftiwt.to • oliaife far jpoMnat, tai of write of cbnnra^s&n.' 

the punhaeer risisdng ^tari Sc p»- Jtofab hot fheapMeoiiTMiiMt remedy 
famniiMwaahalilt6''be not entflfad iebiJ^ul^. ' 
rilhwfafarieimitty wcoB^euKtioa. - • 
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trustee or 
inortga^^ not 
requiiea to 
concur 


Dower Act — 
— what it 
extcnila to. 


As to the 
huaband'e 
Cimourrenee 
in uhes (A 
Heparate 
estate ; 


n»>Ai|4noK or c!cnnrBriL]io& 

WQida gtaai aad convey” would probubly be bdd to be « 
uuffldent exM'^ of ibe power; sad in one oeae, where 
there was no prior power of appointment, and the -pundiaaer 
insisted on the dower trustee joining in the oonveyanee, the 
Court held that the objection, though fnvolous, was well 
founded, but gave no costs to either party ; and on appeal 
this decision was affirmed (<•). 

We may remark that the legal right of the wife of a 
trustee or mortgagee in fee to dower, as its attempted en- 
forcement would lie at once restrained in Eijuity (d), is 
never made a gi'ound for her concurring in the convej'ance, 
and there can be no doubt that such a nsjuisition wouUi not 
l)e countenanced by the tJourt 

We may also remark that the Dower Act extends to 
gavelkind lands (<') ; but not to copyholds, or customaiy' 
freeholds (/) ; ho that on a sale of copyholds, or customarj- 
freeholds, held of a manor in which the custom Is that the 
widow shall claim her freeljench of all lands of which her 
husband was seised during the coverture, the wife must 
concur, ^ven where sueh a custom exists, it is oonceive<l 
that the wife’s inchoate or potential claim is destroyed by 
an enfrancliiscment by the husitand, oven although cfTectod 
without her concurrence ; but in such p case the safer prac- 
tice is to require her concurrence. 

Whore a mahied woman concurs in respect of her separate 
estate, or as donee of a power exerciseable by her as if she 
were a fenie mle, or for the puipose of giving her separate 
consent to the exercise of a power, it is usual to name her 
as a party apart from her husband ; and in all soqh eases his 
oonewrenee may be safely dispensed with ; although, in the 

Sot, 4 Cb a A Jo. («) JWIqr v. Asitos, S J. A B. 

m, , 177. “ 

t/) AMdAsKt. Bm A Q. 

8 V«a a 6B4; 407} »%.«.«» ttsWr.iAw., 

• ^ ]>n. * W. 854, 18 Sear. 4Mt 8|»» 0. V. A O. 718. 

878. 
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oaBo of mere Hoparato estate, his coneun*ence is desiiuble, in Chitp. xii. 
wder that no question may afterwai-ds be raised by him as 
to whether his marital rights have been effectually ex- 
cluded. 

So now, under sect. 6 of the 37 & 38 Viet. c. 78, where a 
mairied woman conveys or surrenders any freehold or copy- truatee. 
hold hereditament which is vested in her as a bare trustee, 
the concurrence of her husband may be dispensed with. 

The Act does not define what is meant by “ a bare trustee 
in this and the preceding section; and the tenu is generally 
considered to be ambiguous : but it will probably be held to 
mean a trustee, to whose office no duties were originally 
attached, or who, although such duties were originally 
attached to his office, would, on the requisition of his cetdicifi 
qm Iritst, be compellable in Eejuity to convey the estate to 
them or by their direction, and has been requested by them 
so to convey it. 

• 

The anungeiiiont of the parties is not a matter of any Arrangement 
essential importance; but it is usual and convenient to ” P*^*®*’ 
aiTange them in the oixler in which they ai’e act in the 
ojicmtivo part of the conveyance. 

It used to bo a fommon practice to insert in the descrip- Des^ption of 
tion of Iho parties a short statement of the capacities in P”**”** 
which they concfir in the deed ; but this is seldom desirable, 
and has fallen into disuse.* It may however still be desirtd>lo 
to resort to it, where the same pei'son concurs in <Uftei'ent 
capacities; unless the nature of his several interests is 
suiiiciently disclosed in other pau^ts of the deed (g). Of 
course, where a deed is to be executed under a power of 
attorney, the principal, and not the attorney, is named as a 
party. 

Where- trustees pufohase copyholds held of a manor, in A4>iuttonce of 

(^) See faumtt v* Carpmter^ 2 see Carkf v. Oatier^ 3K 684. 

Dow. A Cl. 282 ; Sag. H. H 76| aiid 
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^ ^bmm» lo^bliMuy, ft ^ M kmkmmm 
^611^ W’ Wtttea te i<dbtoHl»a, go >» to «wi <l# lHB« il i ( l d 


^**i«|**«» ‘A m ‘wIiliA woald be jtayable btran a 
o^Mh, I!*rastee8» bowever, tan scareely be adtAbl tO^tfioiWQiit to 
* tbie, exoept tinder a enffident indemnity tribe ctrAr of tbo 
Court, as in Ae evmit of Ao early deaA tf Ae admitted 
trustee, Ae result may bo a loss, instead of a gain to Ae 
trust estate. * 


(3.) Aa to the t'ecitala. 

■ A difference exists among oonveyanccra as to Ae legiti- 
mate use of recitals: some piactitionerB employing suA 
Bedtab to be only as wUl give an insight into Ae mtercsts and objects of 
c^ms. the parties to Ae deed, sufficient to render the subsequent 
parts clear and intelli^bic ; while oAers mtrodnee matter 
whiA, alAough clearly irrelevant, e.g., Ae redtal of Ae 
probate of a will of real estate, or of Ae places of burials, 
mamagef, and baptisms, &c, is yet calculated to save 
tronUe upmi future investigations of Ae title. It is 
submitted, that, as a genmral rule, subject of course to 
special exceptions, no recital Aould be admitted whiA 
has not b logical connection wiA some open^ve part 
of Ae draft, and that Ae purpose of Ae oAer class of 
redtals may be wA answered by a memorandum indorsed 
on Ae deed, and signed by Ae parties conversant with 
, Ae ftMits (7i). 


Wii«tiMrd»> < ™ disentailing deeds, Ae statutoiy eflbsl of whiA is 

independent, not only of the motivMibut evctt 'of .tiw «x- 
^ Atention td Ae par^ (i),^«(diall A be in 

‘ uatiesSf aad,tberelbro ine;^pedkM^; eime«lcl|y uliioe 
* mt of -these conveyw^ W a office ss 
Ae jOl^eetidiA «t>d is aAcadcitl 

t*mh m d'H'i 21. 
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boDtefilM, 'itMa^OBGb to lOgiitottion of titles under the pro- csu^xn. 
te^KVe StotfiteR. A abnple oonve^woee by A. of a spedfied 
estate, m: of all the lands held by him as tenant in tail 
un^ a settlement or in a spedfied locality, and 

the mere eonsent of B. as protector, dther generally or under . 
the lindiadons of any spedfied instrument, are qxiite as 
efieotive, and, usuaUy, as intelligible, as they would be if 
preceded *by the most claboiutc statement 'of Uie previous 
title, or of the motives whidi induce the parties to do that 
which, when done, takes effect without any regard to 
motive. 

Nevertheless, in particular cases, it may frequently, with Rom Himfit de- 
a view to the present practice, in framing conditions of sale, 
of making redtals evidence (A-), be expedient to introduce 
into conveyances, statements of &cts which may tend to 
validate the tille, although they may be inconsistent with 
the stricit logical unity of the draft. 


A grantor, who is not an absolute owner, may and should, Shf^d uhow 
as a general rule, require such matters to be recited as will to^wy?**** 
sufiident to show that he is justified in* making the 
assuinnce. 


As a'rdease ot claims, however generally expressed, is Bedtaiaina 

folcfiso of 

confined by a rule of E(£uity to matters of which the re- niaim. 
leaser is cognizant, it is very important, in a deed of this 
descriptimi, that the orig^ of the several claims, and all the 
circumstances connected with them, should be clearly stated 
in the recitals ( 1 ). Where the conveyance or release of an 
estate is part of a general arrangemei^ the recitals should 
show that those acts or assurances which are to form the 
considewtion ^or such conveyance or iieloase, have been 
idready dme or perfected : and should not, ae eftendjappens, 
n^y state i^^intention to do or jperfbet th^. Buch a 

( 14 a>to»oiUlalie>beiogVv{daiue, {1) nik is^Ih ifio to dooeb of 
WVIta&Tatweai iadoBudiqr. 
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mwxsumov of coKVCTijKSB, 


Cii^SXt »iigge)eri» an inqniiy whetii^ such intention waa 

cattied oti*> and a demand for ovidenoe of suoli fcdng tto 
fibOt 


Redtirit-- The recitals, if considered with itdei*enoe to the interests 
piixchaser, should, as a general rule, go hack sufficiently 
fai* to show a clear root of title ; and bo thence continucil, 
.in I'egular order, down to the date of the conveyance. 
Occasionally, a strict adherence to tliis rule would bring 
upon the face of the conveyance, matters which are better 
excluded : and not unfrequently, in small transactions, the 
mere number of the documents to be recited may, on the 
ground of expense, justify a departure fwm the more 
I’egular course- In either case the draftsman may often 
meet the difficulty, either by a recital stating what he 
conceives to be the effect of the documents, vh.^ the actual 
existing relati^'e rights and inten\sts of the conveying 
parties in the property ; or even in some cases by a mere 
' recital of the contract for sale. Special recitals of this 
description shoidd, however, be employed with caution by 
inexperienced draftsmen ; and, when they are employ e<l, 
extraordiifai^’ care will often be retjuiixKi in framing the 
covenants for title. Generally there is less reason for reci- 
ting, fully or at all, documents which will be handed over 
to the purchaser on completion, than those which will be re- 
tained by the vendors. Sometimes it may, with regAtl to the 
present practice of conveyancing and the ordinary conditions 
of sale throwing upon purchasers the expense of atteste<l 
copies and making recitals evidence, be desirable to go back 
in the recitals even beyond the last instrument which 
constitutes a good root of title : for instance, on the pur- 
^ tihase, with a view to a subdivision and resale (say for 



ImUding purposes) of land, part of a Iwge ffindly estate, it 
tuy, when the title is voluminous, and also fiw uU 
desimble to go back in the oredtals stiffidieiitly ftr 
to ihoW m&k a title as would probably in point Of durstkm 
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when aqiaiate estates or intei^ts are to be dealt with, the 
dndtsman may often advantageously group together such 
i-ecitals as relate exclusively to any particulai* estate or 
interest. 

In reciting a power, no more need be set out than is 
sufficient to show that it authorizes what is proposed to be 
accomplished : for instance, on a sale under the usual power 
of sale and excliangc, it is unnecessaiy to recite any expres- 
sions relating exclusively to exchanges ; or, if there be a 
sufficient power for the tnistees to give receipts, to recite the 
tiTists of the purchase-money ; so, if the power runs in the 
usual form, and the sale is by all the onginul trustees, there 
is obviously no purpose answered by showing that it extended 
to “ the survivors and survivor of them and the heirs of such 
survivor ; ” if, on the other hand, there has been a change in 
the trustees, it will be necessaiy to show that the will or 
settlement authorized such change, and contained expressions 
sufficient to enable the new trustees to exercise the same 
jwwers as their predecessors in the trust. Of course, so much 
of the instrument creating the power must be set opt as may, 
with the aid of subsequent recitals, be sufficient^o show that 
the power has become exerciseable and that all necessary 
consents (if any) have been given : and parties whose consent 
is requisite, shouldj if possible, express such consent on the 
face of tlie assurance. 


But when upon a sale under a power any parties who would 
be interested in the property in case the power were not 
exercised, agree to concur in the conveyance, the ledtals, in 
addition to the power, should also show the nature of the 
interests whidi, subject to its exercise^ are vested in such 
concurring partiea 

It must alw&ys remembered by the draftsman that 
rentals, although generally highly expedient, Are not strictly 
eaa ^n tflo^^ to tbe operation'of an assurance ; every case resolves 


Ch»ii, xfi, 
Swt. 3. 


Mode i»f re- 
citing })owers. 


Limitations in 
default of ex- 
ercise of power 
of sale, when 
to be rec!tted 


Hecitals are 
matters of con- 
veniencoi not 
of neoessity. 



m 


t W B P jI lWra OK OF fOMFk'IdWb- 


’ <'% | faflPT , 4 Mtfiii^»qOa 8 tioii«f|«e 8 m^ USStoq 

Ittllieofn6of«i«lea8e of adooNfldtigll^^il^^ 


the •asunmce that the |>arty executing it-did so with a Ml 
knowledge of &cte, and of the queBti<aui axising u|>on thdm, 
it would bo aoiBoient, in order to anatain the inrtrunaent, 
toahow o^tufulethat aaoh knowledge was actually poweeaed 
by the releaaing party. 


Their effect 
on openttve 
put of ted* 


Becitals, although they xnay explain doubtM expreaaunts, 
will not cut down the plain effect of (m), nor ordinarily au^ly 
a total omisaion in (n), the operative part of a deed ; but, in 
a late case, where a married woman was made a party to, 
and executed and acknowledged, a conveyance by her 
husband, and the recitals showed that she concurred in 
ordm* to bar her dower, but her nmne was omitted in the 
operative part of the deed, and in the covenants for title, 
it was nevertheless held, even as between vendor and pur- 
chaser, that her dower was barred (o). Ahd, as a general 
rble, where there is a discrepancy between the redtals and 
the operative part, the former being clear as to what is 
intended to be conveyed, and the latter contmiring wide 
sweeping words of conveyance, the operation of the latter 
will be restricted (ji). Thus, where a settlement recited 
that by Virtue of divers assurances, certain specified 'pro- 
perties, "and all other the freehold hereditamcats in the 
county of York thereinafter expressed to be appointed and 
released,” were limited as the settlor should appoint, and 
then to him in fee, and the settlor appointed and released 
the specified properties, and all oUier his f ro s htdd heredita- 


(m) MaBUtvrt Ovirtm, 14 Bear. 
4 i 7 ;«adMaeMafcttad. ^ 

V. Banumd, 10 

, iird BpiBKgMk SX> 
ii(Mir|Mr« 3 VHita 4 
lit W l l ishii i V. 10 

It 
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4l>j but iNisvii ta,'W Ww ai» rt I|4ISK 
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la^tB etwnij of Yorl^ H held that tax estate in 
ttwt eoMgr # iriithdi the Tondar -was seised in fee, but not 
nnder the ipecified instruments, did not pass (q). 

So, in the oCHiverse ease, the generality of the recitals may May be 
be restricted tibe form of the operative part 6^ the deed. 

Thus, where in a marriage settlement, there was a recital of 
an agreement to settle the wife’s aftcr-^acquired property,* 
followed by a covenant which was binding on the husband 
alone, it was held tliat the operation of the covenant was 
not extended by the*general form of the recital (r). 
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Clup^XIL 
86oti 3* 


In one case, a question was raised and not decided, whe- 
ther, when a purchase deed contained a recital of the 
vendor’s title, the purchaser upon being evicted was not 
csto{^d from questioning the accuracy of such recital in an 
action on the covenants for title (s) : the question appears, 
however, to have been decided in the negative in a later 
case (Of where the Court held that where a recital is in- 

W 

tended to be the statement of one party only, the estoppel 
is confined to that party; and the intention is to h^ gathered 
fi-om construing the instrument (w) : and this*seems to be 
ihe reasonable doctrine. 


Of vendor^s 
title ; whether 
purchaser 
estopped 
thereby. 


A recital that the purchase-money has been paid, is, at Recital of pay- 
Law, equivalent to a release for the amount (x). 


When the purchase deed contmns a rcdtal that the 
-vendor is seised or oiherwiae wdl CTUitled in fee free fix>m 

( 3 ) /waer ▼. Imtier, L, R. 1 £q. we Wilet S Exdt 557. 

$S1. And a^ aiw as to, estoi^ by red- 

(r) yoMi^r. Smith, Li B. I Xq. tala, Bautidert k. jimrttilthir,. 11 Jnr. 

180 ; ibd Mib JtaswAm V. AniUt, a N.S. 656;"iM<i«Wit v. tFoodk^ li. B. 8 

JUlfir.m. , \ ^ 

1(f) Y«mt Btimiodt,! C. B. 810. (iO dw MUlt y. Laming, 0 Rnob. , 

(q StnmgUB v.' BuA, 14 Q. B. 860; SmmSm v. Aferw a a rt af, 

781. Snt tba bind the itgN4^ > ■ 

wndor amd paattea Kjbdmhig tader («} Ammim V, IMw, 8 Colt U 

Mm ; Boe T. Atwa 8 C. B. 170 : and . toi. > ' 
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PBBPABATION OF CONVETAKC^ 


Skwlk 


Written agree- 
nient^ when tc 
be redteiL ^ 


Hecitala of 
objectjnni^ 
deed of oon- 
finnatton. 


MeombrAaces, and at the date of coovoyaacc ho has o&ly 
an oquitalde intcrcBt, but subsequently acquires the legtl 
estate, it would seem that the recital, as it is notinoonsistent 
with the fact, oeates no estoppel so as to pass the legal 
estate to the purchaser (y). 


Where a deed i« executed pursuant to a written agitH;- 
ment, it is generally inexpedient to recite that agreement, 
and so binng it upon the title, unless it 1>e material to the 
full operation or validity of the deed ; as in the case of a 
post-nuptial settlement, where it is generally proper to 
recite prior articles, in order to show that the settlement is 
not voluntary. So, where either jMtrty to a contract dies 
before its completion, the coutiact itself, as a gencml rule, 
becomes part of the title, and should be recited in the con- 
veyance. The I’eeital, very commonly introduced, of the 
sale having been by auction under ccitain printcil par- 
ticulars, and conditions, inasmuch as it may lead to future 
inquiry resjwcting the nature of these particular and con- 
ditions, is geneially woi'sc than usele.ss, save in those cases 
whidi, ex\:ept on sales by the Court of Chanceiy, arc veiy 
rare, whcre'the i-ecitals show that such a mode of sale was 
the only proper one. 

a 

Where a person executes a deed for the purpose of 
removing objections to the title, and tlie deed merely men- 
tions their existence, wdthout specifying them or showing 
that objections have been withheld from him, and be asks 
no questions, he will, as between himself and the purchaser, 
be bound, although in fact luiaware of their real uatiure (s ) : 
and it is presumed, that a person executing such a general 
eonfimiation. even although in &ct deceived as to the real 
IMftitrh of the objeotimis, would be bound, if the purchaser 

o onflm stto m ols prior ftwidskirtwla 
th« o ottte i U a||)»rty t»dw 

pnmra, <Wl)t 1» WtM <m ; M* 
MUit V. Om n/t dtt 4 iNwv, 401. 


(fl ^ 10 Ch. 

Af. ag, jO jArmlno C B,.!. B. 

T«a Ml* ‘ i mm Tdunimy 
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jliad n<3f notice of the deception. A general confirmation Chap. xil. 
would appear to be the most eligible for the purchaser ; but 
the pauty confirming should ordinarily insist on the par- 
ticular objections b5ing specified, and in terms confine his 
confirmation to their removal. 


( 4 .) Af*io th/’ conmderation — vjonh of conveyance — ^ Section 4. 

ami ixircds. Aa to the con- 

Bideration — 
words of con- 

CWe must be taken in preparing the deed to state truly 
tlie consideration pai<l b}*' the pui-chaser, and upon which ad Consideration 
ral(m*m duty will have to be paid ; as the omission to do 
so, although it will not affect the sufficiencj?^ of the stamp, 
or the validity of the deed (a), will expose the parties who 
prepare the deed to severe penalties, and the vendor to an 
action by the purchaser for the return of the unexpressed 
consideration (/>). Where fixtures, standing timber, or any .Duty payable 
other parts of the inheritance are taken at a valuation, its 
amount must be included in the consideration ; but move- chattelu 
able chattels which pass by delivery may be^hSnded over, 
and receipts may be given for them and for their price ; if, 
however, they be for any reason assigned by deed, the ad 
valorem duty attaches, and their price must be stated ; and 
it woufd appear that the recital in a deed of such sale and 

, — its effect. 

delivery (which has been very frequent in practice) renders 
the duty payable, unless the article.^ are of such a kind as 
would come under the description of goods, wares, or mer- 
chandise (c). 

(a) Tilslcfy on Stamps, Ist edit. 

m. ^ 

(h) See 43 Geo. III. e. 149, br. 22 
to 23 ; 55 Geo. III. o. 184, b 8 ; Oin- 
gd V. Fwrhw^ 4 Exob. 720 ; and see 
now 33 4c 84 Viot. c. 97, sect. 10. See 
also l8A;14yict b. 97, K 10, remitting 
penaltleo tnourred prtor to tbe 20th 
March, 1850| in ret^ot to the ends- 


Bion froni luanee of the consideration 
paid by the lessee to the party who 
held tbe oiiginal agreement for the ^ 
lease ; see iftt-Gen. v. 3 Exoh. 

662; and 83 k 34 Viet' c. 45. The 
|kK>vhion as to penalties does not 
apply to a partition deed : 
y, JEtmnQcer^ 1 El. & B. 4. 

(c) ItoritfaU V. Key, 2 Exch. 778, 



ona^it td ttie pa^iimt or 

etuoged on the property or aoti snioh doK wonfiy, 
"‘*’'^*<*8** <ot tAwk is subject to duty, and its exiatenoe must timrelwra 
appear upon the face the deed (d). 

Where freeholds or leaseholds are purchase together 
Mriih copyholds, or customary frodiolds, at an entire price, 
and the copyholds, or customary freeholds, have to be assured 
by surrender, it is necessary, for the purposes of the Stamp 
Act («)» to apportion the price between them and the other 
property (/) ; and this may be done so as to reduce the 
duty to a minimum, without any regard to the actual rela* 
tive values of ^e estates : so, where estates are purchased 
by two or more at an entire sum, and the purchasers take 
separate conveyances, or where estates of different tenures 
or held under different titles are purchased at an entire 
sum, but are conveyed to the purchaser separately by sepa- 
rate instruments, the purchase-money may, for the purpose 
of diminishing the duty, be apportioned on the face of the 
conveyancf^s in such manner as the parties think fit (<f), 
without regard to the actual value of the estates, or (in the 
case of there being several purchasers) to the pecuniary 
arrangements between the parties ; but under the new scale 
of duties, a merely insignificant saving can be thus infected. 

WhAtdiity * Vfh&eo, alter the contract but before eonveyanee^ the 
property is sold and conveyed direct to a subpurdiaser, ad 
tfdarein duty is payable on the amount cf his purchase- 
money (h) ; and this, it would seem, whether it be less or 
mo^ than the original purchase-money* 

*‘(<4 SS a 34 tick c. 73, aooL 73 { («) y« j» BW tl i ls<lw iiq/m O* 

sal M ta A 17 ybt o. S9, ii 13 { 14 oo|i^4cl4*l*<A«Mt|$^tbsnSMi^ 
lMd1t^k|M(iMabermiiiUe) . aiidiMS3A34tMf 37ia77jsl4 

illiliit HhD IHoillinil flt?>tiip Aot- dritr 


What duty 
payable on 
oonyeyiMioe 
rllpoet to etth 4 
l^ifrchafli^rA 


jjss 


i Ntyaol «ty Midi 
or 

rjpt tBWlot 


(«) msnvwlilstiw Mf iwim ta* 
oofi^kcld* Ia tbs nsMU^ 

andiM a A 34 ^ f 37, a J7js<4 
mnAHjAsw 
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* ' If « re&ing paxiiDW ts^veyi^ fik share of the partnership 

oetiite to his {Murtner, itt eoikidcmtion the payment of a 

deinite ^om of money, or of an indemnity against an asoer- 
tsined ainoimt of partnership liabilities, ad valorem duty ttnu^tos 
willhe payable (i) ; but if the partnership assets are divided 
betwemi the partners, then the transaction is in the nature 
of a partition^ and the ordinaiy deed-stamp will be suffi- 
cient : except as respects any sum which may bo paid by 
one partner to another, in order to equalise the shares. 


re. 


We may here remark, that goodwill is property within OnwOeo* 

£roodiifnll* 

the meaning of the Stamp Laws, and is liable to ad valm'em 
duty on conveyance {k). Whether a rdease, as distinguished 
from an assignment by an outgoing to a continuing partner 
of his interest in goodwill is chargeable with the duty, has 
been considered questionable (1 ) ; but, under the late Stamp 
Act, it seems clear that it would be treated as a deed by 
w'hich property is vested in, if not transferred to, the con-' 
tinning partner, and as such liable to duty (m). 

Where the consideration for a conveyance on sale consists Salein con- 
wholly or in part of any stock or marketable security, the 
conveyance is to bo charged with a.d valor^i duty in • 

respect of the value of such stock or security ; where it 
consists whoUy or in part of a security which is not market- 
able, tb^ du<y is tchargeable on the amount then due for 
principal and interest on the security (n). And the Act 
provides how the duty is to be charged where the con- 
sideration obnrists of periodical payments either for a defmite 
period or in" per^tuity, or for an indefinite period not 
terminable with life, or for life (o). 


See Moi 78 oj^83 A 34 Viok o. 
87, wUdk estenje EaUlHar to ad 
mL do^ to 0«UF Aeect tniirianfiig 
oawiFt,. • oenwgraaM w 
tiwtotWM t^oftpdiitMl a ntof^a tiov 
Sea ti|iv iaol 70 m H^lwt U 
a"'ChM«ejvwoe<)a«lia^ '' 

T. 1^^ 83 X. T. 
888, OTOnridiny Wartta t, JSbw^ 8 B. 


A 0. SA- ‘ ' 

(l) Dmv. donv. iL SIA 

(m) , 

<«) SSAMVIrt. aeTiiSfOt. 71; 
and eeia^ue ike Bohednle to 18 A 14 

(e) Smim^ 78). and m fciitiMr 
toataa^^^dh.JdGK ' 
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FBBMK&ITON OF OONTBYAMCK. 


mutu-tk 


mMiMaiia 

tonumy 

eompiiqr. 


^ l». titiid etee of a oontveyaoQe under tiie LmmIb Ckiiaee Onf**' 
udMiitSoB Adb, or any Ad* of Parjdamwt containing ninUar 
provnkms, care should, of course, be ordinarily taken, that 
the sum expressed to be prid as tlie consideration for the 
purchase of land, does not indude money paid merely by 
way of compensation for damage to ai^acent property ; as 
the latter amount is not subject to duty. 


Except in the case of a feoffment (a mode of conveyance 
onlyinpraent now almost obsolete), it has iHicomc unusual to insert the 
operative words of conveyance in the past as well as in the 
present tense. 


Operative 
wordA tteed 


Fer^mente by A feoftiuent was forniorlv a common form of assurance on 

a cerpotatien. * 

sales by coiporatioits, in consequence of the doubt whether 
such bodies, from their incapacity of l>eing seised to uses, 
could convey by lease and lelease, except in cases where th(* 
lease was a common law demise, perfectid by actual entr}' : 
there can, however, Iks no question as to their competency to 
convey by grant \inder the M & 0 Viet c. KM). Feoffments 
aiu now rarely ii.scd in this country, except in the con- 
veyance,*^ for valuable consideration, of an in&nt’s land 
under the custom of gavelkind (/)). 

Forms of con- In Australia, and in some other of the Australasian 
te tWdo. colonies, freehold lands in possession are, it is understood, 
generally conveyed by feofiinent, or by grani Except in 
Calcutta, and those localities where land has been acquired 
and subsequently sold by the Indian Gbvemment, there 
does not appear to be any real estate in India which can be 
contddered as held in fee simple ; the ordinaiy Eng^irii con- 
veymeeB arc, however, generally adopted in transaetions 
between Europeans. By the 31st of the Acts the I<cgis- 
hiiiva Coundl of India for the year 1854 (but which only 
a^^plWllli} eases governed the English Inw). it is imaeted 
thai'l^y jistate or interest in immovable property tn^uaie in 

y 

(l>) At tofWt ewWei, and Unum- MtSiw. 0Mr>TiA,l(t4il]alwBltoD 
node aUemt^ antiM K«{iibT<niM«i, 



FBBPAK4T10K 07 OOl^ETAMCE. 


520 


tite tettitories Ifi iho ^oaseBdoD, or under the eoniard, of ike C%ap. zii. 

Is^ Company, ^etker in poaaeeauai, remainder, or 
‘ revardon, may, in addition to any other mode of eonveyance 
or rdeaae fliM viilid, he conveyed, paesed, or released by a 
dmple deed, whether Buck deed opmate onder the Statute 
of Ueea or noh By the same enactment words of liraitadon 
in a deed are no longer requidte to pass an estate in fim 
simple ; and an estate limited to heirs is not to unite with 
a prior life estate in the same deed; nor is a hand fide 
pnrohaser of propOTty, the proceeds of which when sold are 
subject to a trust, in any case bound to see to the applica- 
tion of the purchase-money (q). 

Our Courts will apply the general law of this country 
(being abstractedly just and not exclusively founded on any 
particular or technical rule) to questions relating to land in 
a colony where a different system of jurisprudence prevails ; 
unless it is shown or suggested that the laws of the colony 
are diderent on the point in question (r). • 

Many practitioners when settling a conveyance on behalf as to exprr*. 
of mortgagees or trustees are astute in introducii^, in eon- 
nection with the words of conveyance by their 8wn clients, 
qualifying expressions such as “according to their estate 
and interest if any,” and “ if and so &r as they lawfully 
can or may, hut nof further or otherwise,” &e., which are of 
little {metical importance ; except tiiat when they are intro- 
duced the parties abould enter into a clear and direct 
covenant that they have done nothing to encumber or affect 
the title to the property; for a covenant merely that they 
have d(me notiting to prevent their conveying “in maimer 
af(me<u4” amounts, in feet, to noticing, l(i^hme, however, a 

({)8MMtoTCal|Mp«rfyfai likBs, p. 18< ; asd v. 

V. l MooeaVi Ibd. 10 Ha mi > \ « 

sail g lw W sw W |W> I J. MVr, An 

m. Ai W fea fnna* ^ OMivwaa* 

faHw AnwiiMt OoldiiiMr sad aw tiw csss (Mast v. / a Jitw a , 0 
Wwt tsha Maisdil, aw A fy sa dte to 4). & til; 14 ti. O', H. 0* 1901 and 
BssWtfs C kw raadfe a s sad 2 JfMm/ csiwtiwwaIjML 
Oaaw. lip 8< O^iO | wt 

TOIk Ii 


a K 



PREPABATIUN OF OONVEYAI^t’®. 


>80 

{MUty cpnisupsi merely in some parUcular eat>aeity or ca|>aoi* 
ties, this should plfunly appear on the of the con- 
veyance ; lest his other rights, if any, not being resented 
should l>e deemed to pass (s). 

Keference to The reference to Uie Statute which rendered a lease for 
a year unnecessaiy% although still of occasional occurrence, is 
rendered useless by the subsequent enactment, that all cor- 
|x>real tenements and hereditaments shall, as regards the 
conveyance of tlie iiiuaediato freehold thereof, be heUl to lie 
in giant as well as in livery (/). 

In describing the paicels, a description by reference to a 
wTibed. schedule, or to a schedule and map, has Iw^come very usual, 
r'arercquifiito and is generally Convenient (?#). Care, however, should 1 h‘ 
cUrw!" taken in using a plan to have either a substantive descrip- 

tion of the pro|)erty in the W>dy of the doi^l or in the 
schedule, so as to hd the plan Ih.^ merely in aid and explana- 
tion of this description, or else to insure pmfect accumey in 
the plan itself. This is particularly ]cquislt(» in con\'ev- 
ances or leases of mines or otluu- snl)teiTaneous strata, or 
where lan<) is cut up for building pur]X)ses, or is otbenvisi* 
conveyed by reference to imaginary lines of demarcation. 
In such a case, a slight error in the diawing of the plan 
may lie attended with very stjriuus oonseiiuences, Foi* 
Effect of error instance, wheiv a piece of land was conveyed by the des- 
cription of ‘'a small piece marked in the plan as 153,6,'’ 
containing 34 perches, and the plan w^as drawn to a scale, 
and 153, 6, being a piece marketl oft* on the plan from a 
clasc nuniljered 153, contained according to the scale only 
27 perches, it was held that no more passed ; although there 

U) See and consider Fam$cU v. and an to the mchedule and mop, 
tVir/>eitter, % How. & Cla. Bngd. ttUiotSng the ia the hotly 

II. of I* 76 ; and *»ee Carter v. Carter, «f the tjeed, ^rim v, 19 L, ^T. 

$ IC 4 Ja A64‘ 802, C. E; and ifnWt v, Treponimh 

<^>181 A f 1^» 16 4. B. 738 ; Maker v, 6 

(f) totheeffeotiif aTa^^ W* R. 068. See, ^ FM Bo' 

to a eonveyantte pvvt of tha late 0011111019“ 

aii' W mp, Xlew!|jW9a V. mi^ m ttie 

0/ Jemy, 11 M. 4‘w. 183; a 



PBEFAB^TfON OF CONVEYANCE. 


531 


wa^ little doubt that plan web ineorfect, and that Cbap. xii. 

153* b — ^whieh was a valuable strip of frontage — was in- 

tended by both pai-ties to extend to a point corresponding 
with the extent of some adjoining back land, and to which 
it would have extended hod it in fact contained 34 perches 
instead of 27 perches (aj) ; the result being that part of the 
hack land, which was comprised in the sale, was left without 
a frontage. The question of parcel or no parcel is a question 
of fact for a jury to decide ; but it is the province of the 
judge to explain to the jury how the map, as any other 
portion of the deed, is to be construed (y). 

f 

Upon the sale of lands adjoining an ancient highway, the Where the 
ordinary rule is, that the road tisqm ad Diedimi Jihtmvice 
passes by the conveyance ; and the fact of the parcels being \v. 
set forth by admoasui*emcnt, and being shewn on a plan 
which does not comprise any portion of the road, does not 
exclude the operation of the rule (z ) : so, too, in the case of 
land adjoining a non-navigable river or stream. 


So, where the occupancy of the property is referred to, 
cai’e should be taken to have a substantive abd sufficient 
independent description; otherwise the effect of the deed 
wdll depend upon evidence of the fact of occupancy ; 
and nothing which cannot be strictly proved to have been 
so occupied, will pass (a). Where, as is not unfrequently 
the case, the reference to occupancy is in the following 
form ; “ all that messuage, kc., as the same is now, or lately 
was, in the occupation of A. fi.,” it might not unreasonably 
be considered as intended to restrict the purchaser's enjoy- 


Referencp tn 
occnpaiir>^ 


(as) Lltwyllen t. Lord Jerny, 11 M. casf} of diapitted boundaiioa between 
k W. 183 ; and ete Barton v. grantees of oonterainons mines. 

10 0. B. Hdl ; Bufttk V. Pepperdlt (y) 

L. B. 8 Eq. 1. See, too, BavUv, Ship- h. E. 1 E. ft Ir. Ap. 

Aerd, li. B. 1 OA Ap. 110, trhere the <4 Wtffd, f Jun N. S. 

supposed direofiton ^ h Ihult which 870; 10 N. S. 400*; and seo^ 

was to be ihe boundary of a tnlne Bendy v. Slmpmnf 7 Jtur. K*. S. 1058. 

Was idiowti UpoU a plaU $ Abd Byli v. , (a) Byne v. Nadey^ 14 0. B. 122. 

iMords, L. B. 1 E ft Ir. Ap. 22Si h 


mm2 
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Cbaf. XII. meat of the property, in the way in which it watt eigoycd 

— by A. B. It has, however, been held, that the purpose of 

the reference, as thus iinmed, is merely to identify the 
prc^rty, and not to restrict its beneficial eiyoyment (l»). 


Error of d«- 
Bcription. 


But where the dee<1 contains an adequate and sufficient 
definition, with convenient certainty, of what is intended to 
pass (<*), any subsequent erroneous addition will not vitiate 
it; according to tlic maxim fulmi deiiwn^mtio non nocet. 
For instance, under a conveyance by A. of all his meadow 
Blackacre, described as contaiiung 10 acres, but which in 
truth contains 20 acres, the whole 20 acres will pass (</) : so, 
under a conveyance by A. of all his farms X , Y. and Z , in 
the ^parish of M., in the occupation of B., farm X. would 
pass, although in fact occupied by C. ; but if the premiKt^s 
are described in the general terms, and then a particulai 
description is added, the latter, it has been usually con- 
sidered, controls the former (f*) : eg., if the conveyance were 
simply of all A.’s &nns in the parish of M., in the occupation 
of B., no farm would pass which was not in fact so occupied : 
but this was decided differently upon a late case arising 
under a wi4. and upon principles which apparently apply 
as well to a deed (/). It is seldom, however, Uiat such a 
question could arise upon a purchase-deed. 


In a later case, where the parcels were dcscribetl as “ all 
that messuage with the lands, kc., situate, &c., and now, oi 
late in the occupation of R. B.,” and then followed a par- 
ticular, but not exhaustive, description of certain of the 
closes of which R B.’s &nn consisted, the Court of Ex- 
chequer held that only the closes expressly specified passetl 
by Ihe deed (g). We have already seen that wide sweeping 


^0) Jtmljir y, Lanertnci, 2 De O. 

S. 261, Mid CMW tliW* oited ; 
dHi MS i^obisn V. Autortf, L. B. 1 Q. 

%m. 

Bw Bukc, B., n M. a w. 


(e) Doe V. OaScmtjff 6 B. ft Ad. 
51. 

</) Doe V. OarpmkTf 16 Q. E 161 ; 
and «ee Wood v. 6 Ex<di. 

407. 

ig) V. Penemt 0 Jur. K. S. 

865s 



PREPARATION OF CONVEYANCE. 


533 


words of conveyance may be i^estricted by recitals, clearly 
shewing what is intended to be conveyed (/t). 

The contiuct for pui'chase cannot, in general, be used in 
a Court of Law as evidence of what passed by the convey- 
ance (/) ; but a different rule would probably be adopted in 
Equity. 


It has been held that the stew'ard of a manor may insist 
upon a surrender containing a suljstantive description of the 
tenements, and may object to a mere referonce to the descrip- 
tion in a fomier surrender (A:). 


In a conveyance to a railway or watenvorks company, if 
within the provisions of the Consolidation Acts, care must 
Ijc taken to sj)ecify the mines and minerals, if intended to 
Ihj included ; for, unless actually specified, they will not 
pass (/ ). The reservation in such a conveyance of a right 
to work the minerals is subject to an implied obligation to 
artbrd the rociuisite lateral and subjacent support to the 
lailway (m). 

On the sale of a revei’sion, the better mocie oi description 
is to particularise the corpm of the property, and to convey 
it subject to thl‘» particular precedent estates; and not to 
convey the reversion ro mnnine: for instance, if A., entitled 
to Blackacre expectant on the decease and failure of issue 
of B., sells his estate, the preferable mode of describing it is, 
to convey Blackacre itself, habevdnm, subject to tlie life 
estate of B., and the estates limited to his issue : and not to 
convey, in terms, all that the reversion of A. under an In- 


(h) See Mooke v. Lord Kenaln^if 
2 K A J. 753, aud tuprit, p. 522. 

(t) WiUiame v. itfoiyaa, 15 Q. B. 
782. 

(i-) The Queen v. Lord of the Manor 
of Bi^p'e JSlolee^ 8 DowL P. C. 608. 

(Q See 8 'A 9 Viot. o. 20, e. 77 ; 
10 A 11 Viet. c. 17, 8. 18* 

()n) See CaUdontan Co» v, Sprotf 


2 Jur. S. 623 ; 2 Maoq. 449 ; and 
nee Botvhotkam v. Wileont 2 Jnr. N. S. 
736 ; 6 £. A B. 593 ; 8 £. A B. 123 ; 
8 Jur. N. S. 965 ; 8 H. L. Ca. 348 ; 
Metrep. Board of Horia v. Metropi 
Jt Oo^ thTLd C, P. 612 I Jtkhard;t 
V. Jenkinii 17 W. K. 30, and canen 
cited mprd, p. 870. 


Chap. XII. 
Sect. 4. 


Contract not 
evidence. 


Description of 
parcels in sur- 
render of 
copyholdij. 


Mines, Ac., if 
purchased by 
railway or 
waterworks 
company mubt 
be specified. 


Mi>de of de- 
scribing re\'er- 
sions. 
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dttitwre dated, expeotaat <m de^eiM olf E and the 
— ‘ — fiuturh of his iarae, of and in Blaekaete>-*>f9f, trader the 
lattor words of desoription, if a mistake bo made mther in 
the instrament under whieh Ihe reversion is daimable, or as 
to the preoise extent and nature of the preeedmit estates, it 
is at least doubtfhl whether anything would pasa 

o^di The long enumeration formerly known in a conveyance 

as tire “general words,” is greatly shortened in modem 
practioe, and is frequently superseded by the expression 
“ rights, members, easements, and appintenanoes : ” if there 
seems to be reason to specially notice any right or easement 
it may be specified, with the introductory words “ and in 
particular, all that, &c.” Of course, any right or easement in- 
tended to be created over other property must be accurately 
specified. Where bqildings are conveyed, it may be well to 
specify “ fixtures,” when such am intended] to pass (n) ; and 
to specify “ mines ” in. mining districts (o). Thu operation 
of general words, we need hardly observe, is restricted to 
the estate and interest which the gnmtor has at the date 
of the con.eyance (p). 

Their tiK. General woixls may occasionally, under the leterencc to 

reputation, help out an omission in the {)|rcels ; but, mth 
this exception, they seem to be of little practical use (q) : 
for all rights uid easements which are, either by implication 
of law or by express grant, annexed to the land, or con- 
nected with its user or enjoyment, would, there can be no 
reasonable doubt, pass with it to the assignee, although not 
enumerated or referred to ; and, on the other hand, rights 
and easements which are not connected with the user or 
' enjoyment of the land, arc merely personal to the original 
imd cannot be annexed to it, and would not pass to 

WftkUrtjr. OeUnU, I EL AB. MsUUli, p. Wf, W'to Um difleretuio 
««•} betWBon « gnst to swwal wwdii, 

(o) V. I/pmkim, 4 Jnr, snd «w ejqttwii fmat ot » spcCttc 

‘ ^ L. B. SOh. ii) Bnt im VMKnf. BnelMmvf, 

dSS f flud MO of Ij. 8 W. It, S41 s 1 E. h E, lOta 
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the even under expreHs words of assurance (r). chap. xii. 

Where, however, general words are inserted, the omission of 

any one of the particulars usually specified is to be attended 
to in construing the deed (s). 

Wlieic a lease contained a plan and a desciiption by 
metes and bounds of the paicels to be demised, the word 
“ stables,” in the general words, was held insufficient to pass 
a stable whicli was not shown on the plan (t). The general 
words ** all other iiupi'ovements and additions,” whicli usually 
close the enumeration of specified fixtures in a lessee’s cove- 
nant to yield up possession, have a wide signification, and 
are not necessarily restricted to fixtures properly called (a). 

As a general rule, fixtures of every kind, including personal Fixtures, 
chattels incident to the freehold (as, e.y., the locks and keys 
of a house, or the movable parts of fixed inachiner}^) jiass, 
without being .specified, by a conveyance of the land to 
which they ai^o affixed, or incident ; unless it can be infeiTod 
that tUei e is an intention to exclude them. In some parts 
of tlie country, and especially in the inauufacturing districts, 
iixtures and machinery are often sold separakty from tlie 
land to which they are attached ; and in every case whei-e 
it is intended to include fixtures upon a sale or mortgage 
of buildings, generAl words sufficient to comprise them ought 
to be inserted : in many cases it may also be desirable to 
aild a specific enumeration of particulai's (x). 


It is often very difficult to determine what articles are AVhatare 
fixtmes, properly so called, and what are mere movable 
chattels (//). Trade fixtures, which have been annexed to the 


(r) Bee Ackro^fd v. Smithy 10 0. B. 

m, isa 

(«) V, Ihnnumt ubi 

(() MaWatid v« Maebinnon^ 0 Jur. 

N. a 255 ; 1 H. C. 007. 

(a) BuH V. ffatUtt, 25 L. J. 

O. P. 295$ V. JVhaUkif, IJ. lb 
H. 436. 


{x) Uiuhr V, Fra^t 2 k, & J. 
536 ; Fiiha v. fimn., 12 Cl. A Fin. 
312 ; and the doub^l edma 

of V. 2 Cr, ir. M. 153 ; 

//aiv.v. iTorCan, 5 B. lb Ad hs. 

. S«« All? fwrU 5 1^ G. 

M. lb G. 40t ; Mmtktr v. Fm^evt nli 
auprd, and casoi there dtod. 
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frednild, not "with the view of improving the inheritance, 

1—j bnt Eolely for the purpoeea of trade, will, unleaa expreealy 

excluded, paos by a mortgage of the £reeh<dd (s). Thue 
macdiines annexed in a quaM^naanent manner by meant) of 
bolts or screws for the ineie purpose of steadying have been 
held to pass as iixtures (a) ; so, also, tramways used in con- 
nection with a colliery (b) ; so, also, looms fastened to the 
floor of a mill by nails driven into plugs of wood (<;) : but 
there was a contituy decision where the legs of the looms 
were merely dropped into holes made in the floor, without 
any sultstantial annexation to the freehold (cQ ; as, also, 
where weighing machines were sunk into holes lined with 
brickwork, so as to make the M'eighing plate level witli the 
surface of the gi-ound, but were not fixed to the brick- 
work (e). Greenhoiises construcbsl of woo<lcn frames, and 
aflixed by mortar to a foundation of brickwork, have been 
held to be fixtuivs (.f'j ; .so al.so a plate-glas.s shop ftont, fixed 
• merely by wooden wedges, and capable of lK*ing removed with- 
out injury to the freehold (if); so,tajx!stry stretched on wooden 
fnuiies aflixed to the wall, but capable of l)eing readily 
removed, has Ixfen held to be a fixture (h). But not every 
annexation to the freehold is a fixture ; nor on the other 
hand is a fixture, or an ariicle deemed to Ije such, necessarily 
fastened to the freehold. Thus, statues, oinamental vases, 
and stone garden-seats retaining their positions merely by 


(z) JSx parU CoUan^ 2 M. T). & 
Be G. 725 i CuUwick v. Smndell^ L. R. 

Eq. 249 ; €(imU v. Wood, L. R. 8 
Exch« 257; aifimiefl L. H. 4 Exch. 
328 ; and nee FUher v. Dimn, 12 11. 
k Fin. 312. 

{it) Longhoitom v. Berrif, 1j. R. 5 Q. 
B. 123 ; and nee conunentM on Jldla^ 
wU r. Matkmod, 6 Ex. 205 ;< 20 L. J. 
154 ; nee also JioUamd v, Uodg* 
lx yB. 7 C. P. 328r; and eee 
U 'what ia or in not a 
Mtexatfain to the betsbeU, 
Wtdmekl/^ Mdm, 7C. B. K 8. 115, 
/Amoqr Kmd, l» Q. B. 672 « 
Martin V. iSi^ ,7 K. ft B. 237. 


^5) Turner v. Cameron, L, 11. 5 Q. 
B. 807. 

(c) Ihyd V. SAorroekt la* R. 5 Eif 72. 

(d) ffvtrhfnsoH v.iTaif, 28 Beav. 418, 

(e) JU Aeihurg, li. R. 4 Oh, Ap. 
680, 

(/) Jtnkine v. Gelhing^ 2 J. ft H. 
520. 

Or) Bari T. HoaeU, 25 L. J. 0. P. 
295 ; 2 Jiir. N. 8. 974 ; Imt this wait 
an improvoment tHthitt the tennii ol 
the leaMc. 

(A) U^Kgnwwri v. Qregorg^ R. 8 
Eq. 882 } but aee Hansty ▼. Mamy, 
2 8tr. 114L 
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their own weight, but forming jmrt of the architectural Chap. xii. 
design of the mansion and gi-ounds, have been held to be . 
hxtui^ (i) : 80, straightening plates, ie,, broad iron plates 
embedded in the floor, and used^Ibr stmightening iron, when 
taken out of the furnace (k). 

We may here remark, that upon the conveyance of li^lied gfk-ani 
])AYt of an estate, a grant of all such lights and easements tion of neces- 
over the residue retained by the vendor as are essential to 
the due enjoyment of the part conveyed, will, il* there be 
nothing in the conveyance to negative the presumption, be 
jiresumed at Law : for instance, the gi'ant of an absolutely 
necessary right of way (/), or of drainage (in), or of the 
right to the continued enjoyment of modem lights on the 
sale of a house (/i), or of any other continuous easement 
necessary to the enjoyment of the jiioperty (o), or of the 
right to that extiaordinary support by the adjoining soil 
wliich is requisite in ordci* to support the buildings on the 
part conveyed {p ) : and, cpnvei’sely, in the absence of any 
thing in the conveyance to negative the presumption, the Law^ 
will presume a reservation in the conveyance o^ all such 
rights and easements over the part conveyed as fiie essential 


(/) O'JCynvourt v. Greifonj^ ubi supra, 

{1) IJx jMtiie Astburt/, L. R. 4 Cli. 
Ap. 630, 633 ; And ah *to rights of 
oquitable mortgi^^ee by deposit in 
reH|>ect of fixtures, wee WiUiams y. 
Evans, 23 Beav. 239. Ah to other 
p<iint8 connected with the law of 
fixturen, and a« to registration under 
the 17 A 18 Viot. c. 86, see the note 
at the end of this chapter. 

{!) PinningUni v. GaUand, 9 Kxch. 
1 ; Pearson v. Spencer, 7 Jur. N. S. 
1195 ; but noth^g short of absolute 
nocessity for the user will be sulftcieiit 
to raise the presumption. See as to 
ways of neoessity, suprA, p. 862 ; and 
see Gayford v. Moffatt, L. R. 4 Ch. 
Ap. 133 ; Davies v. Sear, L. B. 7 Eip 
427. 

(»t) Pjftr V. Oarkr, 1 H. A N. 916 ; 
Ewart V. Cochrane, 7 Jur. N. S. 925. 


See observations on Pger v. Carter, in 
Sfffield V. Broien, 3 N. R. 340 ; 12 
W. R. 356 ; but see Walts v. Kelson, 
L. R. 6. Ch. Ap. 166, where Pger v. 
Carter, was approved. 

{») SuprA, p. 358 ct seq. Sec La- 
tham on the Law of Window Lights ; 
and consider Curriers' Company v. 6br- 
lett, 2 Dr. A Sm. 855 ; and compare 
P*)oth V. Alcock, L. R 8 Ch, Ap. 663. 

(o) Waits V. Kelson, L. R. 6 Ch. 
Ap. 166 ; case of artificial under- 
ground watercourse. 

(jp) Sk'c Smart v. Horton, 25 L. T, 
97 ; 5 El. A Bl. 30 ; Dugdak v. iZo- 
berison, 8 K. A J. 695 ; Caledonian 
R Co, V. Sprot, 2 Maoq. 4i9 ; Koberts 
V, Haines, 2 Jur. N. S. 999 ; 6 El. A 
Bl. 643 ; 7 EL A BL 625 ; and see 
cases cited, suprA, p. 342. 



PSUWAIUTION OF OOKYSTAKCK. 


m 

to thoiitte eiQc^uimt of tho put reiwned by tUo vendor (y). 

— Bui lit "Order to peas righto wbiob mo noiiuopeiiy Horvitudee, 

the or<nd “ apportenanoes ” is insuffieient : words amcRuitiiig 
to an express grant mxist W used (r) ; and reoent oases seem 
to show tiia^ except as regards an easement of necessity, or 
an apparent and continuous easement, it is only an eaHciuviit 
which has a legal existence prior to Uie two tenements 
becoming united in the same owner, which, mi the’dispusitimi 
of one of them, will be considered as arising by implied 
grant or reservation (»). 


In a locont case (t;, where A. having a long toim of yuais 
in teiieiueut X , and a short subtonu in Y. an adjoining 
tenement, demised X. wiUi its “ lights " and i^purtenanceb 
to B., and then, after the expiration of the subtenii, ha\ ing 
acquired the fee simple in Y , built theioon so as to elisti net 
the lights in tenement X , the (Juurt of Appeal held that 
the gi-ant being in general teniis must Iki measured by the 
extent of the interest which A. Iiad in Y. at the date of the 
grant, and dismissed B.’h bill for an injunction with costs 


Whhre s right 
of w»y, ke., 
IMmn under 
the words, 

** all ways, 
kcg uMually 
held or eD> 
joyed” 


Where lard was conveyeil wdth “all ways, paths, passages, 
ix., to the same belonging, or in anywise appertaining, oi 
therewith usually held, used, occupied, or eiyoyed,” a right 
of way which ha<l been usmtily enjoyed with the property , 
was held to pa88(u): hut mere general woids will not pass 
such a right of way, unless there are other words chwly 
showing that this was the intention of the parties («); thus, 
where the owner of two a<ljoining closes for his own con- 


( 9 ) 8 «e PiwUaglen y. Qtdlani, S 
iBxdi. 1 } P*ar$m v.HptmrtTiVuX W'or- 
Mnyttw T. Oimtom, M titprA ; and tee 
JSifkerie v. Seee, C Esoh. 318; if«r- 
% JBMc, U Jur. N. a 8Q8: 

V. 1 <V, A M. 

489 1 ihtf^v. Retime, 7 Jwr- ». a 

938, It.*1ih A *«« •»*» 

Boicn. • 

' (*) Ses and oourider judgment of 


hunt Wmtlmrjr (t> v. Mrom, 

8 K. R. S4A ; 83 U .1, <1i, 348 1 but 

Hoe H'nm V. Selent, §eprA, 

(0 MeeA r. 41epch Ja I Oi- Ap. 

m. 

(e) Jmeev, tUutt, tAA A KL 749; 
bat nee noiH«oti V. VttArAw, ^d, 
(4) IForfAwiipfes V< tfto iws, 8 d'vr. 
N.aiOSa; 39L.4,Q.B.na; sad 
•MW Grimee v, peaet^Muktfi, IJ. 
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veni^oe, made a tXMul over olotte B. to cloue A., during >he 
unity of possession, and afterwaiYis sold dose A., “ with all 
wayft, easements, and appurtenances, to the same belonging 
now or keretdfore used and enjhyed,” it was held that, as 
the road had no existence prior to the vendor’s ownership, 
it did not pass under the general words (y). This case was 
distinguished from Janies v. Plant, on the ground that in 
the latter (^ere was an old right of road, which had been 
merely suspended during the unity of possession. 

On the severance of a tenement, a distinction is drawn 
between a continuous easement, such as a right of drainage, 
and a discontinuous easement, such as a right of way, as 
rc-spects the enjoyment of the right being continued to fee 
owner of the diasevered tenement. Thus, it has been held 
that where the ovrner of two or moi'e afljoining houses sells 
ami conveys one of them, the purchaser is entitled to the 
l)enefit of all the drains ffom his house, and takes subject to 
all the drains then necessarily used from the adjoining house, 
without any express giant or reservation (s). So, also, where 
the owner of two afljoining projicities, X. and Y., dnring the 
unity of ownerahip and for his own convenienRe, made an 
undcrgi’ound watcrcoui-se through Y. to supply his cattle 
sheds on X., and tiret sold X. and then Y. to different pur- 
chasers, ilfwas helff that the purchaser of X. was entitled, 
without express grant, to the continued enjoymtint of the right 
Avatercourse (a) ; and the circumstance that he had applied 
the water to a new and more beneficial use wi^ not considered 
material (h). But on a sevei'ance or partition of a tenement, 
an ordinary right of way, not l»eing a way of absolute 

(if) Thomson v. Waierlow, L. R, 0 ^ Hm» 571 ^ Olarc v, Harding^ 27 

IfAn. S6 ; and itee Langlty v. Uumtnond^ L. J. N< B. 986. 

L. R. 8 Exch 161. (a) Watti v. L, B. 6 Ch. 

{z) Pgef V. Oartutr^ 1 H. ft N. 016 ; Aft. 166, rev^ltlg on tliici fxohtt Lord 
but Hoe Lord WestbnryV romiurks on Ilunolly* * ^ 

thiM c«we in S^fidd v. Ihguni, Z K, IL (&) i mnl suf^ on tkk) lattor ituiut 
340. Boo, too, resnarka of S^kburn, a oaso of v, PomHs J*. ^ 10 

d., in Poldm v. 4Bo«t ft Bm. 

258, and in Pearson v. Spencer^ 1 B^Ht 
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will not pas8 unless the gi*antor uses woitls sutti- 
cient to create the easement de notv (v). 

In eveiy case, wliere a vendor is selling pait of his land, 
the natui'e and extent of tlie easements, or tjuasi-easeiuents, 
which he intends to retain, should not be left to mere pre- 
sumption. Unless the right to be reserved by implication is 
clearly essential to the enjoyment of the property retained, 
the onlinary rule that a grantor shall not derogate from his 
alisolute grant, will prevent its being clabned again.Ht the 
purchaser. In one case, it was stated by V.-C\ Kindershy 
as well settled law' that if a peiwn having a house on hih 
*Iand, the windows of which have exisUn.! for more than 
twenty yeai-s, sells a portion of the land, the purchaser may 
eix‘ct any buildings he pleases ujKm the land so sold hi him, 
liow'ever much they inay iiiteifeix* with the lights of the 
vendors house (d). 

In the pieceding ix'iiiarks, the word “ reservation ” has 
1)ecn used in a geiiem! sense, as including any right and 
easement, or (|uasi-eaHeiiieni, wiiieh a vendor, on selling part 
of his progeity, may la* desirous of retaining for his own 
Ijenetit over the land conveyed ; but a ix^si^i-vation, in tbe 
strict sense of the tenn, can only l»e in respect of 8oiii(*thin^ 
issuing out of the thing giantisl, ju^t as an exception 
must be parcel of wiiat w'ouUl otberw^ise Ixj the entirety ol‘ 
the thing granUsl. Thus, a right of sj)oi*ting, or the like, 
cannot properly lx* ma^le the subject of a reservation (e) ; 
and ought to be^ expmsslj' I’e-gmnted or provided for in the 
declaration of uses, as alx)ve suggeste^l (/); but in many 
cases, what purports to be an exception (or reservation,) 
will be held to operate as a fresh grant (j/)* 

(e) Badfm V. Shadu, 1 Cr. k M. W w KmH^ 26 h. J. N. 8. 

44t ; V, Ommmt 6 Jur» Kxch* 42; wid wee v, /Tatclscr, 

% a 10i>2 f sad ■ Wurdh v. 7 M. A W. 63. 
mdiidkm$h va A £U. 1068; Watk if} ViUetujn^ p. 506. 

V. died In iff) See Wkkdum v. M 

iadfrmttniflBl lu J* J end Dvrhm and Sunderland 

ABia 355. 
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Upon the nalo of land, it is not competent to the vendor 
to create new rights, unconnected with its use or enjoy- 
ment, and annex them to it, so as to pass to assignees : e.r/., 
a right for the owners of close A. to VaJk over close B. for 
(dl purposes (A) : nor to subject it to novel burdens (/) : but 
where the conveyance of close A. contains a grant to the 
purchaser of the right to use “ for all purposes ” a way over 
a piece of land, lying between close A. and a street, this 
will be held to mean, “for all purposes which make it 
necessary to pass from close A. to the street,” and not for all 
puiposes whatsoever {k). A covenant by A., the owner of 
close X., with B., the owner of an adjoining close Y., that a 
certain stream of water should flow uninterruptedly along a. 
specified existing channel through X. into Y., and that A. 
would cleanse the channel, and that in default B. might do 
so, has Ix^en held to prevent an alteration of the coui'se of 
the stream even within the limits of close X. ; although the 
])oint of outflow I'emained unaltered ; and to l)e enforceable 
l»y the assignee of A. against the assignee of B. (/). So, a 
covenant by the pui'chasers that the vendor, his heire and 
assigns should have the exclusive right of supplying beer to 
any public-house erected on the land, has l>een^ Ifeld to Ik* 
enforceable in Equit}^ {m). 

The grant of deeds is now usually oniitteil : it seems in- 
operative? if, as is usually the case, the deeds are delivered, 
or if the right to them is annexed to the estate conveyed ; 
and if not inoperative, it is pi*actically useless, as being too 
vaffue (h). 

The clause beginning “and the i*evei*sion and rever- 

(A) Achroyd v. Smith, 10 C. B, 16i; Ap. 650. 

EgtrUm ▼, Lord Brownhv, 4 H. L. Ca. (Q v. Hut^ty, 1 EL & B. 

1 ; and compare Be Stockport WoUx- 665 and see as to the necessity for 
worke Co., 8 H. A 300 ; NuUaU v. creation of new casements by grant 

Braceiodl, L. R. 2 Exch. 1. de novo, Worthington ▼. {fimiion, C 

(t) Afkroyd v. Smith, ubi wprA ; Jur. N, S. 1058. 
and see KeppiU v. Bailoy, 2 Myl. A K. (m) Cm v. TouHe, L. B. 4 Cb. Ap. 
585. 654. « 

(A) Thorpe v*, Brumfit, L. H. 8 Oh. * (n See Sngd. p. 440, et $tq. 
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Ghik , ildina, itak” iai^ visually omitteHin modem jpnwtlfe, and 
— »«" - * " ■. soema to be uMleiw. * • ' 

£rtaMot«nM. 'pjj^ dause begitUuug ‘and all the estate, t^t, title, and 
• interest, &c.” is generally retained, and may oeoauonally 
of practical use. It does not, however, i^pear tiiat it would 
even at Law, pass any interest in tlie property, whidh, from a 
.general consideration of the deed, it may lie collected was 
not intended to pass (o) ; hut in the case of several vendors, 
who concur in assuring an estate, say in lie sim^e, there 
can, it 4s conceived, be no doubt tliat uiAer the common 
clause the interests of all the conveying parties will pass, 
even although such parties, as between themselves, may in 
fact be entitled somewhat differently from what they 
supposed to be the case. 


DowcruMA— 
whether to b« 
iiuiertdd. 
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It is still not uncommon piaetice, even when the pm- 
chaser has no wife to whom he was nmnied Iwfore the late 
Dower Act came into operation, to convey the estatt', if 
freehold of inheritance, to the ordinary uses to har^doa'(‘r, 
in order to avoid the necessity, on future sales, of proving 
the non-dxistence of any suclt wife ; and to add the comuion 
clause negativing the riglit to dower Where, liowever, tin' 
draftsman is aware that no such wife exists, it seems to Ih‘ 
sufficient to recite the fact. It is also not uncommon for 

r 

the draftsman to exclude thc^ife s dower, although he may 
have no special instructions to that effect. In tliooiy, tiiis 
is scarcely defensible The purchaser may, under %• new 
law, defeat hisisvife’s dower by a conveyance, oi by his 
will ; and, in the event of his intestacy, the cffeclf of a 
declaratidh in bar of dower may often be to prefer a remote 
limr to the wife. At the same time, it must be remembered 
,tMit a mere general devise does not ordinarily exclude the 
wife’s dower; although no doubt ahnoat always intended to 
d()| .(* 0 ; and the writer, contrary to the opinion which he 

had ^ 

(») Bee V. Ktfmant, 0 Esoh. ^ K. A J. H8j Xookt tiit4 Afct- 
«S6 ; tmH Jft$ r. Hefritom, 2 * thmtOH, 2 X. A J. 7#^ , 
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pmctice is to insert the declaration^* TJIic common 
^limitotioiw in a conveyance executed hcforc the latcjL)o\Yer 
'Act came into operation, but witli|jut the express negative^ 
of a right to dower, do not bar the dower of a woman mar- ' 
ried sub^qucntly to the commencement of the operation jif 
the Adf\p'). It is not ncccssajy that the purchaser should 
execute the conveyance in order to give effect to the 
.declaiation against ilower (</). 


Under atimitation to uses to bar dower, not preceded by 
any*|X)wer tf appointment, the purchaser maypas a matter 
'of strict rigJit, 3*oquirc the concurrence of the dower trustee 
in the conveyance: but an objection to the title on this 
ground, though technicaUy well founded, is considg-ed 
frivolous and vexatious (/*). ^ 


(o.j ^Is to the tWCtUHt(t\ 


' rfTlie covenants foi* title are tliat jmrt of the draft upon 
which disputes and (jucstions of difficulty most frequently 
arise : they are of considerable, although, i>erlTaps, to a pur- 
chaser, of rather over-estimated importance : to the solicitor 
they are impoi-tant, inasmuch as he will he responsible to his 
client for pci’iiytting him unknowingly to enter into improper 
covenants (^) ; or for notl^curing to him those to which he 
is Qfititled from the other party. 

No pi*eciso form of words is necdSteaiy to constitute a 


(p) P*'if '*» 1 Jur. N. S. 7ii7 ; 

•JS Boav. 508 ; 7 Da G. M, & G. 587 ; 
Clarke V. franklin, 4 K. & Jo. 266. 

(y) V, Tuclf 3 Jur. 8. 

1*080 ; 6 W, II. 0 ; and nee further as 
to the effect of a general devise on 
the widow^i right to dff^er, and as to 
her being put to her election between 
her <^pwer aiul the deviMod eatate:!^^ 
fllyf V. 3 Hare, 310 ; Bendmy 
V 3 K. & J. 257; Oiheon v. 


Cilmu, 1 Drew Bimland v, Cuth~ 
Urtmn, L. II. 8 ICtp 466 ; Parker v. 
fuwerbfft 4 De G. M. 321 ; 

Thompson v, Barra, D. R. 16 
502 4 Compendium of Kcpiity, 

p. 352, and cases there cited. 

(f) O^rd V. Roe, 4 De G. & J. 
525. # 

( 9 ) StmnarU v. VUiih^rnc, 10 Cirg. - 
401^ 
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®®^^***'*®^ ^ ""^y ^ •“ «gw«Bfiiitf by deed (Qt < 

— th« adofite tiie deed in other irei|>eet% lUe'^oa*-' 

• oeenl^^ H ie not mtmal for the porpoee of hbdiag 
by Us eovanant (u). IfW oovenant is oontsined in Bdeed 
poll, the ooveaantee should be named or defined therein; 
and if in an indenture he should be made a paiiyn but ils 
respects hert^Viitmeniit the benefit of a oovensnlf oontdined 
in an indenture executed after the 1st October, lfi4>5, may 1io 
taken, although the taker be not named a party (;). Cote- 
nants may, of course, be entered into by referend to those in 
another instrument (>y). 

'U’liMeove- A Vendor, if the aT)8olutc l)cneficia] owner, enters into 
the usual covenants that he has goo<l right to appoint and 
owwf'"***^**^' relfease, assign, or surrender (as the ease may !«•, according 
as the estate is freehold, leasehold, or copyhold), for quiet 
enjoyment, free from encumbrances and for fuqdiej ossur- 
ance (c). 


What itvtial 
ottTenaiit li\, 
iiia> 
oniitttHt. 


It is usual to insert in a conveyance by appointment a 
covenant that the power was well ci*eatetl and is sulisisting , 
and in an assignment of leaseholds, a covenant that the 
lease was a vblid demise and that the tcnii is sulrasting ; 
but these covenants aie, in effect, comprised in the covenants 
for right to appoint and for right to assign ; and conse- 
quently are often omitted. The vendor of leaseholds also 
covenants that the rent has be(‘if paid up to the last day 
of payment, and that all other tlie lessee s covenants have 
been perfwmed up to the date of the assignment. 

» 

(t) Carr ^ MokrUf 5 B. & Ad. 92 ; 1 Ir. CIi. It 321. An to wheihetr ibei^ 

Wood T. Co.f 7 i\ B. in any implied uramuity iim sale of 

lK>d, &3d; </. W, R onpyn^ht, tm Rim v. Martyat, 17 

\L ft W. 816 ; Ad^ \ ArnM, 10 Q. It 2S1. RittUife, thal thm U, an 

Jiir. 118V. r^rda executory contnioto geuomlly 

Ai chei V. Cnidttwfft 0 M. ft (Ir, for nalc of ehattek lit the ttheenoe <>f 

7A etimM agreeadent, the iMilgnor a 

( 1 ) ,%$ B ih B Viet, c 106, a. 5. p«^t doea not wanmtt Utm validity, 

( 3 ^ 1 1 >« 0 . M. ft O. SMth y. am*, 3 r. N. a 07 1 

STU. ’ ftsiUiv, fiwtt, Of!. RN.aTTl. 8«» 

(') Aw filwnfl* Y> Brom, 15 Viw, #« to twrauuitelor forthtr Mmnci. 
203,304. 8«^<#naasn^l|^> JOitrii v. foBmadte, ^ Jv. ^ a 
hoblii, r<iMl lUkStal ^ MiOiJmty, ilSl ; and itifri, * 
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<b6‘^eotifiia of a vendor who is abeolute beneficial cii»p.xii 
if ha have aoqitived the estate by purchase for money ^ 
or otMir vahiable ocmsideration, are extended to the acts of Si 
hinuMdf («4 ead pactieB claiming under him : it is conceived, extend 
that marriage is for this, as it is for other purposes, a 
valAble consideration, even as in fiivour of collaterals (6) ; 
hut) m pcacti6e, it is usual for a vendor ftla-iming imder a 
niarriage settlement to covenant against the acts of the 
settlor and his representatives (c). 

It appears to have been formerly held that the Court of i>>fference 

l)OtWO€Il 

Chancery would not compel a vendor to enter into covenants practice of 
extending back ihrther than the acts of the last owner (d ) ; 
but where such owner himself acquired the estate otherwise 
than by purchase for valuable consideration, the “ universal 
and settled practice of conveyancers ” (e) is, to make the 
covenants extend to the acts of all prior owners up to and 
inclusive of the last purchaser for value: and the Courts 
would probably at the present day be inclined to sanction 
such practice by decision 


The owner of an estate sold by order of the ^ourt, or by As to covd* 
a trustee to whom he has himself conveyed upon trusts for ““ r«ia 
sale without entering into covenants for title which will Jy "*■ ‘ 

° by trastees 

run with the land„enters into the same covenants as if he 
himself were selling (/): but although it is the settled 
practice of conveyancers to make all the beneficiaries, who 
take a substantial interest in the proceeds of a sale by 
trustees, covenant to the extent of that interest, the rule 
has been held to be different in the case of a sale 
under the Court, where the trustees are competenlf to give a 
valid discharge for the purchase-money (g). In one case. 


(а) Broking ▼. Wr^ghJ^ 2 Bos. k 
P. 13, 22 ; Sug. 399, 303, 

(б) Davenport v. Ph. 

398. 

(c) 9 Jarm Ooov. by S. 875. 

(d) Loyd t. Orifith, 3 Atk. 268 ; 

\ DfichAt of RnUand^ 3 


Ves. 288, 281 

(s) Sng. 574. Sis Pidkfl v Loggou^ 
14 Yes. 215, 239 ; sad 2 Bot. A P. 
22. 

^)Sog. 374. 

CottrdR V. CoUrtUf L K. 2 Kq 
330, V..C S. 


VOL I 
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FlbWA$ATION OF CONVEFANCE. 

» B|^ of » of yoaw was o^ei^ by thp Qourt, 

_— ....: bal frwt ea d of cttnying out the sale m directed^ a portioo of 

the fee wae, At the request of the owner, a tenant for life, 
sold by the trustees under a power oonttuned in t^e settle- 
ment, it was held that this was not the oase of a sale under 
the deoree of the Court, and that the tenant for life must 
ooTenant for title (A) : but no opinion seems to have' been 
expressed by the Court as to what should be the form or 
extent of the covenants. These questions upon sales under 
the decree, or by the direction of the Court, are, according 
to the present practice, usually precluded by a special con- 
dition. And, even in the case of private sales, it may be 
doubted whether the practice of conveyancers could be 
altogether enforced ; and whether the rules laid down by 
Lord St. Leonards — that "Where the money to arise by 
sale of the estate is absolutely given to two or more persons, 
they are substantially owners of the estate; and must 
accordingly covenant for title : ” “ so even where the money is 
in the first place to be applied in payment of debts, yet if 
they are all paid previously to the sale, the cestuis que tmM 
must, it is conceived, covenant for the title ” — are not too 
broadly stated. Suppose that a testator devises an estate 
to trustees \n trust to sell, and with power to give receipts, 
and to divide the proceeds among his children, all of whom 
are sui juirie. Here the beneficiaries, if all wish so to do, 
may elect that there shall be no sale, bnt to take, the land 
as real estate. Any of the beneficiaries may, however, 
require the trustees to proceed to a sale, even against the 
wishes of their co-beneficiaries. Admitting that those who 
agree to a sale and join in the conteact are bound to concur 
in the conveyance, and to covenant for title to the extent of 
their interests, it does not occur to the writer that there is 
any mode by which the dissentients can be compelled so to 
concur and convenant Nor does he conceive that, if they 
leAue BO to do, their refusal would entitle the purchaser to 
rsM^^ 'the contract. If so, the ina^ty of trustees for sale 

' J 


Marl Pauletl r, Bood, L. R. 5 Bq. 115* 
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to procure the concurrence of all the beneficiaries amounts, Chap. xii. 
in reality, to a defect in title. 


It appears to be the general notion that landowners As to land- 
agreeing to sell land to railway and other similar com- 
panies must enter into the usual covenants for title; the 
liability can hardly be questioned in respect of land which 
the company has no power to take compulsorily ; such as 
land required for extraordinary purposes (i), or in respect of 
land taken under an ordinary agreement with the owner ; 
but os respects land which the company has power to 
take compulsorily, the landowner’s contract, although ap- 
parently voluntary, is scarcely so in fact ; and his liability 
to enter into covenants may be considered doubtful in prin- 
ciple, and not supported by any satisfactory authority ; for 
in He the London Bt^idge Acta*' (Jc), there was the im- 
portant fact — although not noticed in the judgment — of the 
enabling Act having been obtained by the vendors pursuant 
to an agreement with the purchaser : it is, however, believed 
to be the general practice for such owners to covenant ; and 
the practice would probably, if necessary, be supported by 
decision As rcvspects landowners who have entei^d into no 
agreement, but as against whom the entire proceedings of 
the company have been compulsory, it is conceived that 
they are not bounc^ and do not in ordinary practice consent, 
to enter *into any covenant (i) ; but as the interests of all 
parties are bound by the statutory conveyance, the value of 
covenants for title is extremely small (m) 


It was decided by Shad well, V.-C., that the first and Liaba^yof 
second tenants for life of a settled estate, selling under a life to crtvo- 
private Act of Parliament which they themselves, pursuant 
to an agreement with the purchaser, had obtained for the 
purpose, were bound to enter into the usual covenants for 
title ; the Court assuming that upon a sale under a power 

(«) 8 ft 9 Viot. c. 18, w. 12 and 18. 138. 

(A) Oit«J wfrd. (>") Conv. toI. «. p. 480. 

(I) Frend and Ware’. Rail Conv. 
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ivUlk ilM oontteot of the ieneiit fiur life hie ohUg^taon eo to 
weelMusii erae « matter of eootee (»). 

In the above ease the statatoy vaodom were teoante for 
life ondOT a will, and the oov^iante for title were extended 
to acts of their testator : the quesUon whether they were 
pn^rly so extended, does not appear to have been mqeh 
considered; and it is snbmitted, that, elthouj^ a tenant fqr 
life or other owner of a particular estate may be required so 
to covenant in respect of his own benefidal interest, yet 
that, as respects the reveruon, (in which he has no bene- 
fidal interest,) his liability under the covenants should be 
confined to the acts of himself and parties daiming under 
him : considering the present frequency of such sades the 
point is one of some practical importance. 

In conformity with the above views, the writer of these 
remarks, <m settling a conveyance on behalf of a tenant for 
life, inserted in one case, after covenants for title extending 
to the acts and defaults of his ancestors, a clause to the 
following effect, viz, “Provided always, that as respects 
the reversion or remainder, expectant on the life estate of 
the sdd A. 1B., of and in the hereditaments intended to be 
hereby assured, and the title to and further assurance of the 
said hereditaments after his decease, his covenants herein- 
before contained shall not extend to fhe^acts, deeds, or 
defaults of any person or persons other than and besides 
himself and his own heirs, and persons claiming or to claim 
under or in trust for him, them, or any of them ; " and this 
being resisted by the purchaser’s counsel, the questiem was 
referred to Mr. Christie, who decided in fevour of the pro- 
posed restriction. A proviso or qualification to tiiis effect is 
no|r commonly introduced in practice (o). 

'j^po^k a sede, by husbaqd and wife, of the wife’s umtettled 

# 

(m) At tondm SrSd0e AtU^ 13 Him. (o) Bm Aait, Cotiv; vol U, }i|i« 336^ 
173, l?t* 4^ ^ Airf ¥. 237| Snt edit 

T13 
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firMhold or copyhold estate, the hiubaod, since he either does 
or may recmve the pnichase'money, covenants for title as 
npon the sale of his own estate: and if there be any doubt 
as to the fiiet of marriage, the woman should herself enter 
into usual C(^nants : and it is submitted that a purchaser 
might require their introduction r and in such a case, and also 
in a case even where no such doubt exists, it is desirable to 
'make the wife covenant, so as to bind her separate estate, if 
any. And this, although it probably could not be insisted 
upon, is commonly required and conceded in modem 
practice. 

On a sale of leaseholds in lots by way of underleases, 
the vendor, in addition to the covenant for quiet enjoy- 
ment, must covenant with each sublessee to pay the rent in 
the original lease, and to perform the covenants therein 
contained so ffu- as the same relate to the residue of the 
property (p). 

An apparently simple point, which must be of common 
occurrence, but upon wliich the books of precedents were 
found to differ, arose in practice ; viz., whether^on a sale of 
leaseholds by a vendor who claimed by purchase, he was 
bound to covenant generally that the covenants in the lease 
had been performed up to the time of completion, or whether 
words should be Introduced limiting his liability to breaches 
of covenant which might have occurred during his own 
period of ownership. The point being referred by both sides 
to the writer, he considered that the covenant was in efiect 
merely a covenant for title, and therefore fell within the 
ordinary rule, and must be restricted as contended for, on 
Ifiehalf of the vendor; and this opinion, although at first 
questioned, was upon consideration, assented to by eminent 
conveyancers. And although upon th^ sale of leaseholds by 
a vendor who claims by purchase, a covenant that the lease 
is valid is usually introduced, it is now well settled that the 
covenant is qualified, extending only to his own 'ai^ and 

(p) Brome v. Pmd, 30 L. T. 283, V.-C. K. 2 Ji#. K. S. 817. 
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are not bene- 
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omissions and those of any testator or intestate through 
whom he daims (Ijf). 

It has been a common practice in cases where tenants 
in common, or other persons having partial interests in an 
estate^ concur in the conveyance and in the covenants for 
title, to limit the liability of each covenantor to the amount 
of his share in the purchase-money. But the correctness 
of this practice, which seems to have been founded on the 
notion that the amount of the purchase-money was the, 
measure of damages in case of eviction (r), appears to be 
open to question. 

As a general rule, fiduciary vendors only covenant that 
they have done no act to prevent their selling, or to incumber 
the property (a) ; a covenant for furthur assurance would 
seem to be a reasonable addition, and is often attempted to 
be introduced: but it was decided in Worley v. Frampton (t), 

' that trustees cannot, as defendants, be compelled to enter 
into it : even although they were not themselves the con- 
tracting parties, but represented the original vendor, who 
would himifelf have been bound to enter into such a cove- 
nant. The Court, however, raised but abstained from 
deciding the question whether as plaintifis they could have 
procured relief except on the terms of entering into the 
covenant. It has been held, that the heir-at-law and 
assignees in bankruptcy of an intended lessor are bound, to 
the extent of their interests in the property, to enter into 
special covenants which the intended lessor had contracted 
to enter into (u) ; and the decision would apparently apply 
to the case of an agreement for sale and for special covenants 
by the vendor. So it has been held by Shadwelli V.-C., and 

Set Dev. Conr., rol |L p. 301. ifmer/ Oo, t. JmmA, IS Bser* 47S; 
Std #dtt. * Bodgu v. B\a/grwt% 10 Be»v. 404 ; 

(if Ob. XIV. ■. S. and m tad oonalder Mwrt v. 

(l) Z44 ; SUUim v. Morrit, 4 K. A Jo. 45, 57. 

1 V, A 1|* Oj («) Page v, Broom^ S Beov, S6. Am 

hortmgkf T4. to makfiig the baaknipt * party# 

(I) 5 ,J|^ Copper ^uprS, p. 513, 
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by Wood, V.-C., that the executors of a party who has ciwp. xii. 
agreed to ti^e a lease, may, if they admit assets, be com- ^ 
polled to enter into the lessee’s covenants, so qualified as to 
restrict their liability to that which they would have 
incurred had tiie lease, with corresponding covenants, been 
executed by their testator (x). 

These decisions are perhaps difficult to be reconciled with 
that in Worley v. Frampton ; and seem to consist better with 
the general principle of Equity, that persons who agree to 
stand in the place of another, represent his liabilities as well 
as his rights. They also suggest whether the personal repre- 
sentatives of a deceased vendor or purchaser might not be 
required to join in the conveyance, and, to the extent of the 
assets, to enter into special covenants which the deceased had 
agreed to enter into. 

In one case where there was a lease for lives, with a obgervation* 
covenant for renewal on the death of a cestui que vie at the *■ 

same rent and subject to the same covenants, “ including this 
present covenant,” it was held that this gave the lessee a 
perpetual right of renewal ; and although, in •effect, the 
reversioner became a trustee for the lessee, yeff the rule laid 
down in The Copper Mmers’ Co. v. Beach that the Court will 
not under a decree for specific performance compel parties, 
who art» trustees, to enter into covenants into which under 
ordinary circumstances they would not be called upon to 
enter, had no application to a case where the person in whom 
the reversion is vested is entitled to the beneficial interest (y). 

The decision in this case was rested on the ground that the 
reversioner was the beneficial owner ; but it is conceived that 
where a lessor enters into a covenant for perpetual renewal, 
and the reversion afterwards becomes vested in a mere 
trustee, the latter on granting a renewal may properly be 
reqmred to enter into a similar covenant: of course so 

(x) FhWipt ▼. BmarA, 6 Sim. 102 ; K. & Jo. 45, 67. ^ 

and iStQiAeM r. Hothcm, 4 K. & J. (y) ffarty. Burge$, 4 E. ’A Jo. 45, 

671. And aee Ifare v. Burges, 4 57. Bee and ooniUw thin case. 
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fiMMd M to Mod ilM estate, b«t not BO M to niidw lii^^ 
penHittlly liaUo ^zoe^ in reapOotV hw own neti. 

An inoomlinuioar wlio rekoaes the oBtate, whellwr voinn* 
taiiiy at in eoDBidMatioa of paymeat> only aovenanta that 
he haa done no aot to inoomber. 

Where a nuHrtgagee adla under his power of sale, and the 
mortgagor ooncoiB, the latter enters into the ordinary vendor's 
covoiante fat title, which supersede the ahadate oovenanta 
contained in the mortgage deed. 

When a bankrupt concurs with bis bustee in selling, he 
generally enters into covenants for title as an ordinary 
vendor, but if be refuses, be oarmot be compelled to do so (z). 

Covenants for title by ‘tenants in common upon a sale are 
limited to their several shares ; joint tenants are sometimes 
made to covenant both jointly and severally ; but it seems 
* more reasonable to restrict their covenants to the extent d 
their individual interesta A mortgagee may require his 
mortgagor^ whether they are joint tenante or tenants in 
common, to Cbter into joint and several cov^iants for title. 

A puidiaser fixim the Crown can require no covenants for 
title (a). ' • 

Upon a sale by trustees under a will, for general purposes, 
or by order of the Court, the purchaser is not entitled to 
any covenant for title but that ag a i ns t incumbrances j ex- 
c^>t, perhaps (in the case of a wUl), where the puipoees to 
wUch the pundiase-monqris primarily applicable have since 
been satisfied, so that the substantial owners are in fimt 
fv yyrtainikKifi (b) ; and they have concurred in <Hr ernifirmed 
thf colktract. In practiee, howeveri it is usual in every case 

aAiiSlellM|««w«f tiM Oaort (a)|9ag;575. 

Ba e i M MW ywtottw btakn^ to (*) fl«« dr(#W» • Alt 

Mb tU« nsH W; 
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to uttert ooveoauto by ^ parties who are beneficially Ch*p. xiL 
entitled in any oonaideial^ atnotmt to the tesidne of the 
purebaae-money (o) ; but according to a modem deciuon, 
thb eiEinot be imnated on where the sale is ordered by the 
Court, and the truateea are competent to give a dischatge 
for the purchase-money (cQ: and the soundness of tiie 
general practice seems open to question. 

, Any covenant intended to provide for a defect in title 

''' Againfit known 

which appears on the face of the conveyance, shojild be so defect, 
expressed (e). If the defect can be kept off the &ce of the 
conveyance (which is generally the case) the covenant 
should be entered into by a separate instrument, which 
should refer to the defect; or there should be a contem- 
poraneous agreement signed by the covenantor admitting 
the existence of the defect, and stating that the same is 
intended to be included in the covenant (/). Where the Covenant* for 
defect consists in the existence of incumbrances, it will be a against 
matter for consideration whether a mere covenant to indem- • 

nify can be relied on, without a covenant to pay or procure 
payment of the charge : this question particularly applies to 
interest upon charges, and to annuities or other periodical 
payments : — ^under a mere covenant to indemni^, the pur- 
chaser would have no remedy until actual disturbance, 
althoxigh the interest or annuity might be running heavily 
into arreftr. 

Where, upon the sale of an estate, a bond in double the As to con- 
amount of the purchase-money was given by the vendor to 
the purchaser, as an indemnity against the possible - claim) fodemnity. 
of a supposed equitable mortgagee, with a condition that if 
at the end (ff a year there should be no .action or suit 
pending whereby the pu^aser’s title might be prejudiced, 
or if the vendor shoitld then pay to the^punhaser a sum 

(e) Sag. 674, and see ZMiff ttk Bd., p. 800. 

(d) VoUrtU ▼. Cbttnil, L. B. 2 Si]; (<) Sm QfiMe Mer. 

880, . V.-0. S, : and oomiwia Sari 68 ; note to Litt. 884, a, 

PmMty.Hood, I,. B. 6 Eq. 880; ( f ) Tide *i0ti. Oh. XTV. a. 5, 
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equal m KBioimt to ihe pui^ase-numey wit^ iotueat, the 
bead dtould. be 'void, the equitable mortage -having been 
establidied in a suii oommeneed within the year, and the 
vendor having failed to pay the etqxilated amount by the 
time appointed, and his subsequent offer to do so having 
been rejected, it was held that the purchaser, who had paid 
off the incumbrancer to an amount equal to that secured by 
the bond, -was entitled to retain the estate, and to enforce 
the b(md to the fuU extmit (g). It was considered doubtful 
whether ^the liability upon the bond was intended to be 
limited to the purchase-money and interest, and the Court 
declined to interfere with a legal right upon the assertion of 
a merely doubtful equity. 


A covenant for production of title deeds, if it extend to 
documents not noticed in the conveyuice, should, as a 
general rule, be entered into by a separate deed : the ques- 
tion, however, to be considered is, whether any document 
covenanted to be produced is of such a character as to make 
it desirable that it should, so soon as practicable, be taken 
off the title (A). 

f 

As a general rule, a purchaser is entitled to a valid 
covenant for the production, and probably for the right to 
take copies (i), of- such documents of title are not delivered 
over to him (k ) : commencing with such 'as are necessary to 
show a marketable title (1), and excepting such copies of 
court roll and inrolled deeds (if inrolled under any Act 
which makes the inrohnent evidence) as are not in the pos- 
session or power of the vendor (m). The want of such a 
covenant was, until recently, a ground of objection to the 


(g) Ckbarmy. Salt$, 12 W. B. W4; 
ft caie in tlie Privy Council, 
t (k) A Mpunte deed of oerenanl Ic 
witli ihe same duty m the 
ear tnenrtgeger if not ex- 
ten id^ilUngit and in other 
caeee wit4 a duty of ten ehillingi; 
88 A 51'llfiet. e. ached. ; and eee 


alM 13 R 14 Tiet. e. 97. 

(i) i&ng, 452. 

{k) Mardai/ Maine, 1 Slin. R St. 
449. 

(() Dare v. Tutker, 6 Vei. 460 ; 
Co<^ V. Emery, 1 Ph. 333. 

{m) s. a 
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title ^ but now, under the 37 & 36 Viet. c. 78, if the vendor 
is unable to furnish such a covenant, the purchaser must, 
subject to the stipulations of his contract, be satisfied with 
merely his equitable right to their production (n). 

The covenant upon a sale of freeholds held of a manor 
subject to leases for lives granted by copy of court roll, must 
extend to the court rolls up to the date of the conveyance (o). 
In the absence of agreement, the purchaser is not bound (p) 
(except upon a sale of a bankrupt’s estate (q),) to assent to 
the introduction of the ordinary proviso for determining the 
vendor’s liability upon his selling the residue of the pro- 
perty, and procuring, without expense to the parties entitled 
to the benefit of the covenant, a substituted covenant to be 
entered into by the person who will upon such sale become 
the holder of the deeds. The proviso when inserted should 
provide for the actual delivery of the substituted deed of 
covenant to the pmehaser or his representatives ; and when 
properly framed is rather -beneficial than otherwise to the 
purchaser, as it enables him to trace the devolution of the 
title deeds (r). 


On a sale by fiduciary vendors, who retain the title deeds, 
it is usual to insert a proviso for a substituted covenant, or 
one expressly limiting their liability under the covenant to 
the time during which the deeds are in their actual cus- 
tody (s). The insertion of such a proviso or qualified cove- 
nant should always be stipulated for on their behalf. 


The right to a covenant for production is, however, as a 
general rule, confined to those documents which affirmatively 


<n) See «ect. 2. It i* conceived 
thftt this flection only applies to a oa«)e 
of absolute inability, not to a case of 
mere difficulty er inconvenience. 

(o) Earl PotUett v. Bood, L. R. 5 
Eq. 880. 

(p) Sug. 452. 

(g) Ex parte Stuart^ 2 Rose, 215, 
L. O,, where the Court stated, gene- 


rally, that the assignees’ covenant 
should be confined to the time of their 
oontinuance as assigDees. 

(r) See 2>av. donr. voL ii p. 542, 
3rd edit. 

(«) For fonp^, of such a qualified 
covenant, see Dav. Conv. wd. ii. 
p. 544, 3rd edit. 


555 

Chap. XII. 
Sect. 5. 


Proviso for 
detomiining 
the liability. 


On sale by 

fiduciary 

vendors. 


To what docu- 
ments it 
extends. 





55G 


’ TfUEPABiTIOir or CONVKYANCB. 

evideaoe tib^ veii4{»‘’s ^tle (Qi and does i«)i extend to those 

; — not ^ hsi ^pofaea8i(m, aad^lthi(^•«re requited to negative 

mete poesiln&ties. It appears, in iSct, to have heoi decided 
by Shadwell, Y.<C. (u), tiiat a purchaser firdb an hidr*at-law, 
whose ancestor left a will not affacting the property, can 
leqiiire no covenant for its production:* this deocnon seems, 
however, to conflict *in principle with that in a case (x) 
where a purchaser from an heir under similar circumstaaoes, 
was, upon selling again, held bound to produce the tHll, if 
in existence, for the inspection of the sub-purchasers ; and 
Lord St. Leonards seems to think that .where the negative 
evidence is necessaiy for the satisfaction of the purchaser, 
and is in the custody of the seller, there is no sufficient 
rea8<Hi why it should not be covenanted to be produced (y) : 
and this seems to be the sounder view. 


Aa to oove- 
nftnta for 
production 
Tttniung ¥rlth 
the land. ■ 


In order that the covenants for production may run with 
the land in respect of Vhich the deeds are retained, it is 
necessaiy that the covenantor should be seised of the legal 
estate in such land {z ) : this, however, is a point not often 
attended to ; and if a purchaser has a right to insist upon it, 
sudi right would seem to involve the additional right of 
requiring the title tQ such other land : a purchaser, it is 
conceived, could not be advised to press the point : and it is 
generally disregarded in practice. Where the covenant for 
production does not run with the land, the title brill not be 
conridered unmarketable, and production may be enforced 
in Equity (a). 


With whom 
T«d(n'scov«- 
naBto thoold 
be entered 
into. 


The vendor’s covenants, if the estate be freehold, should 
be entered into with the grantee, relessee, or feofiee to uses 
(if any). If the estate be copyhold, it appears to be the 


Inchidtnc of ooiwm d««ds ol <jr) Sag. 4SX 
‘liiilfjliMii for ptadaolhn entered into if) Sag. 408 j even than the mmlt 
vendor ; Sag. 40S. * ie net free him donbtt eilt h|)frd, 

|(b)db«f4f‘v. ihierg, dtedinH*7ee OI 1 .XIV. 
enCitHf>f9^t|Mf»d. («) See farther aa to thia, Sag. 

(a^ v. CNftVf S Sfaa k St. 408, note; and aee now 87 h 88 VM. 
489. -n 0 . 78, eect. 2. 
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prefeiuble pra«etice, imtoad! of ^lc:^ 0L covenant to surrender 
witb eovenants for title and pr^uction in the .same deed, to 
let the surrender precede the ex^ution of the deed con- 
taining the covenant for title and production : a^, if the 
former course be adopted, it is not clear that the benefit of 
the covenants will fun with the land (6). This, however, is 
often inconvenient, and therefore disregarded. Where the 
property is conveyed to joint tenants, the covenants should 
be with them jointly. 

On the other hand, the vendor may, in certain cases, 
require covenants on his own account ; for it may be laid 
down, as a general rule, that whenever he is personally 
subject to liabilities, either in respect of the estate, or for 
the performance of which the estate stands as a security, 
the purchaser, taking the estate, must undertake the liabili- 
ties, and covenant to indemnify the vendor against them. 

For instance, on the sale of an equity of redemption the 
purchaser, even in the absence of express stipulation, incurs 
a liability to pay the mortgage debt and future interest (c) : 
and may, it is conceived, be required to covenant ^ to do. 


So, on the sale of a reversion, the purchaser, it is con- 
ceived (dj, must coi/enant to pay the succession duty, unless 
compounded for (c) at the time of the sale. 


So, on the sale of leaseholds, either by the original lessee 
or by an assignee who has entered into a similar covenant 
with a prior owner, the purchaser must covenant (/) to pay 
the rent and perform the covenants contained in the lease. 


(b) DftT. Conv. vol. i pp. Ill, 112 ; 
9 Jarm. Conv. by S. 188. 

(c) WariTtff V. Ward, 7 Ve«. 332, 
387. 

(rf) Vide infrd, Ch. XIII., ». 2. 

(e) Sae 16 a 17 Vict o. 61, fw. 41, 
44. ' 


^ (/) The usual words in the ha- 
bendum, ,** to the payment of 

the rent and perfonnance of the oo- 
venants, ** have been held not to be 
equivalent to' suoh a. covenant by the 
asdgnee, WUwridge v. Stidard, 1 
Cro. k M. 644. 
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. ind^Di^-Qi«;^))d<^ agafflbi the same (g ) : w, on » 

— ?!!!^.!!? 1 nnderleaae, each pur* 

<i|i&IM3iub8 oo^nmt ^ perform tha covenants contained in 
ti^«0tig{^ ^eaae so £kr as the same relate to the property 
- oemp^d'in ^ {vm imderlease (A). 

But no indem- Upon the Sale of bankrupt's leasehold by his assignees 

wSe old law, no indemnity was needed, either by the 

assignees or the bankrupt : for the assignees were under no 
liability after they had assigned ; and the bankrupt was by 
the Statute released from liability upon the assignees taking 
to the lease (i). But it has been said that if the- bankrupt 
were assignee of the lease, and not lessee, the Statute did 
not discharge him from his obligation to indeiimify tlie i^rior 
OT?vTier (&). 


Under the Under the present law the bankrupt will, it is conceived, 
Act of 1869. continue liable on his covenants in the lease, until his 
trustee has either sold or taken to the lease by some act of 
intentional acceptance, or has disclaimed or lost his right to 
disclaim ( 1 ), The exercise of acts of ownership by the 
trustee, as entering into possession or attempting to sell, is 
no longer«to be deemed an acceptance of the lease, so as to 
destroy the*right to disclaim within the time limited by the 
Act. The effect of disclaimer is not to revest the property 
in the bankrupt, but to vest it in the person entitled on the 
determination of his estate and interest: and any injury 
occasioned by the disclaimer is to be deemed a debt prove- 
able under the bankruptcy (m) 


On sale of 
leaseholda hy 
eiecuton, ic 


Where an executor or administrator has saUsfiod all the 


(ff) Pmber ▼. Mathen, 1 Bro. 0. C. 
62, 64 ; Stainu ▼. MorrU, 1 Y. & R 
8 ; and sae CUm ▼. WHberforce, 1 
Beav. 112; Coehram r. Mobinton, 
11 Siaau 878 ; and aae Mofiep ▼. Ola- 
7 Jur. K. S. 904. Af to wliat 
0m taaovered in an action <m the 
ommm^^mJSfrnUh ▼. 6£xch. 

7$0. 

(6) RnMe Paul, 26 L. T. 282, 
V.-C. 2 Jut. N. B 817. 


(fl See Wilhina v. Fry, 1 Mer 244, 
268, and Bankrupt R 0, Act, 1849, 
a. 146. 

{h) See Mapla v Pepper, 18 C. B. 
177 ; eed queen, 

(0 Ab to the leare of the court 
being neoecaaiy to auoh a diaelaimer, 
Jn n WUam, R R 18 Eq. 186 ; 
Ma parte Lovering, L. R 9 Ch. Ap. 
686 ; and vide tuprd, p. 84. 

(m) See 82 ft 88 Viet, c 71, a. 23. 
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liabilities of a lease gram^ oi?, i^jss^i^ed to lus testator or * tnixp. xii. 
intestate, and has assigned tjie les^ taa p^rc^iaaer, he may ^ 
now safely distribute the readuary jestate, &nd,^^ after such 
assignment, is longer personally liable in rqspeilt of 
subsequent claim under the lease {n)\ bflt tike lessor* may 
follow the assets into the hands^ of the persons'^ among 
whom tliey have been distributed. Qn a sale by executors 
or admistrators it is still usual to indemnify them, as well 
as the estate of the deceased, from all future liability in 
respect of the rent and covenants of the lease. 

Independently of contract, the legal or equitable assignee Indemnity by 
of a lease is, as respects the time only during which he is in ° 

possession, bound to indemnify the lessee against liabilities 
under the lease (p ) ; and it has been held that where the 
efjuitable assignee has actually parted with the possession 
he is no longer liable to be sued by the landlord for breaches 
of covenant, or non-payment of rent, during the period of 
his possession (/>). 

The rule that a purchaser must undertake his vendors orfireeholds 
liabilities would, it is conceived, apply to the sale oj freehold q^t-lrent, or 
land subject to quit-rent which the vendor has (Witered into 



wick (y), a vendor of freeholds had, on his own purchase, 
covenanted to obsei^e the covenants entered into by a former 
owner, which prohibited building upon the land, it was held 
that a purchaser who bought with notice (r) of the restric- 
tion, and filed a bill for specific performance must elect, 
either to rescind the contract, or to enter into a similai' 
covenant with the vendor: and a like decision was pro- 
nounced in a later case of I/wkey v. Higgs (s), where the bill 

(n) 22 k 28 Viot. o. 85, s. 27 ; and Stale v. Sandert, 3 Bing N. C. 850. 

Bee sect. 28. (p) Oox ▼. Sithop, 8 De Q. H. A G. 

(o) Burnett v. Lynchj 5 B. A C. 815 ; see and oonsider Wright t. Pitt, 
589, 602 ; Olaee v. WUberforee, 1 Bear. L. B. 12 Eq. 408. 

112 ; Sandere v. Btneon, 4 Beav. 860; (q) 1 De G. k S. 708. 

AToore v. Grtg^ 2 Ph. 717 \ RowUy (r) From the printed particular«. 

V. Adame, 4 Myl. k Cr. 534 ; and see (•) 1 Jur N. S. 200, V.-C. K. 
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' was 01ed by the vendor, but the pdrchaser had boo^t with- 
out hoUee iji the origmid covaiaitt. 


MooAof V. 

IndmStk 
uid Xnifccy V. 
Hi^g^tKOk* 
Bi&ed. 


Mo^a^ T. Jndermeh rraa a auit by a fwrckam, who 
.bought with full notiee of the original Covenant, bat had not 
expreaaly agreed to enter into a spedal* covenant with the 
vendor. The Court, in giving judgment, reserved the ques* 
tion as to what the rights of the parties would have been in 
respect to the insertion of the special covenant had the 
vendor been the party insisting on specific performance : it 
merely decided upon the case as it then stood, that the pur- 
diaser claiming the estate must enter into the covenant. In 
Lukey V. Higgs, a vendor's suit, the purchaser bought with- 
out notice of the original covenant : and the Court, having 
determined that he had waived this objection to the title 
only upon condition that he should not be required to enter 
into any special covenant, necessarily also held that, as this 
condition was resisted, he had a right to elect either to 
covenant or to rescind the contract. But the Court also is 
represented to have used expressions intimating that MoaJuxy 
V. Inderwick is an authority for holding that a vendor as 
pluntiff •cannot insist on the insertion of such a covenant, 
even as agunst a purchaser who buys witii notice. This 
point seems to be, in fact, untouched by Moiekay v. Inder- 
rviek, as reported; and the conclusion pointed at by th^ 
Court in Luk^ v. Higgs, seems open to'ccmsiderable doubt 
A. and B. enter into a contract for sale and purchase which 
clearly discloses the existence of the original liability : it is 
conceded that upon a bill filed by B., the Court will hold 
that tile proper instrument for canying out this contract is 
a conveyance contidning a certain special covenant by B., — ‘ 
the propriety of inserting such covenant depending not upon 
any mKtbue ddton the contract, but upon matter disclosed 
hy tiie very contiact itself Up(» what {auid|de can it be 
that the terms of the instrument whidi » intended to 
the rights and liabilities of the parties, as aiiaing 
ttttdnr Ihe contract, ought to depend upon the accident of its 
rather than the other who seeks to enfince 
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its performance ? Rca.sons may sometimes be supposed to 
exist why a contiuct between 4 - tmd B. should be enforced 
at the suit of A., but not of B. ; but it is difficult to find any 
satisfactory reason for holding, that the contract — admitting 
that it is to 1)0 enforced — is to mean one thing if enforced at 
the suit of A., and something else if enforced at the suit of B. 

Upon similar principles, when the vendor has covenanted 
with a former pui-chasei for the production of the deeds, a 
purchaser of the rcsitluc of the estate, if he take the deeds, 
mu.st covenant for their production to the first purchaser (f), 
or indemnify the vemlor against his liability to produce 
them. 

Where land is conveyed to I’eleasees to u.se.s in strict 
.settlement, they are not, under a condition that the pur- 
cha.sei’s .shall take the deeds and “ enter into or procure to 
Ite entered into a proper and sufficient covenant for their 
production,” bound personally to enter into .such a covenant; 
but it is sufficient if they procure the tenant for life so to 
cov'cnant (u). 

Where tlife conti-act for sale provided that the conveyance 
should l)e made subject to certain specified stipulations as to 
the modo»of buildiitg upon the land, and also to “ a covenant 
on the part of the purohaser, his heii's and assigns, and 
proper provisions for securing the due observance and 
performance thereof,” it was held that the conveyance 
should contain, not only the covenant, but also a power for 
the vendor or his representatives to enter and remove any 
buildings erected in breach of such eovenant, and to retain 
possession until pa3anent of the consequent expenses; but 
that he was not entitled to have a term for years, or a rent- 
cliarge, limited to a trustee by way of security for tlie 
'performance of the covenant (.r). 

(/.)■ Vidt infri, Ch. XIII. fu 7. W SjtparU 1 De G. 219 ; 

' («) Onrioio V. Lord Londtaltorour/h, see tlie form given, !>. 228. It seenia 
10 Ha. 67, t'» ipake no provHon tor interest. 
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Purchaser, 
when bound 
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not execute. 
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Under an agreement to purchase the minesala mtdw a 
given Bor&oe, the price to bo payable hy instalments, and the 
payments to be accebrated if more than a given quantity of 
minmtds be ^tton firom time to timo, the vendpr is entitled 
to a covenant in the convoyaucc, reserving to him a right of 
entry for the purpose of ascertaining the state of the work- 
ings (y). 

Under an agreement to purchase land in consideration of 
life annuity, “ to he charged oil the land,” the vendor is 
entitled to, not only the charge, hut also the. purchaser’s 
covenant for payment (z). 

And a purchaser who accepts the benefit of the convey- 
ance, will l>e hound in Equity by the covenants on his part 
thefipin contained, although he do not execute it (o) : hut 
provisions i-cstrictive of a purchaser’s prbnd f«cie rights 
will not he strained against him (?»). 


Lastly, we may remark, that under the 8 5: 9 Viet. c. 106, 
s. 4, the word " give ” or the wor<l “ grant ” in any deed exe- 
cuted after the Ist October, 184.'), is not to imply any cove- 
nant at UaYf^, in respect of any tenements or hereditaments, 
except so far as it may do so by force of any act of pai'lia- 
ment (c). The object of this enactment appears to have bcei^ 
to prevent any genend waiTanty of title from arising hy the 
use of,the words “ give ” and “ grant and it probably would 
not bo held to interfere with the rule of Law that any words 
of assurance operate as a covenant for quiet enjoymont of the 
interest expressed to be assured as against the future acts of 
the ‘party making the assurance (d). Under the 6 Anne, 

c. 35, ss. 30 and 34, and 8 Geo. 11. c. 6, s. 35, the words 
% 


(^) y. Wkiddonf 1 Ha. 

> fiowr V. Cooper, 2 Ha. 408 ; 

2 Anst. 050 ; 
iiimtmir.ijfaiiifere, 17 Beav, 421, 21 
BwW 118 ^11)4 0. 4c Jo. 655. 

Leonard, 8 3/3. 

(i) ♦e- of Dover^. South 

(h, 9 ^. 489 . 


(e) But it may amount to a cove- 
nant to itand aeiiod ; Jhe v. Prinetf 
16 Jur. 632, 0. K | 20 L. J. 223. As 
to such words not amounting to a 
personal .covenant when used iu the 
grant of a reut-chaige, see Monypenny 
V. Mofiypenny, 4 Juh N. S. 878. 

(d) See, As to the word ‘‘andgn” 
B^ddon V, 13 74. 
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grant, bargain and sell” in bargains and sales of' heredita- 
ments in Yorkshire, inrolled according to those Acts, have 
the eifect of the usual covenants for title in favour of a pur- 
chaser (e), aiM this of course falls within the exception in the 
8 & 9 Viet c. 106. So in a conveyance under the Lands 
Clauses Consolidation Act, 1845 (/), by the promoters of the 
undertaking, the word “grant ” is to operate as covenants for 
title, unless limited by express words contained in the con- 
veyance ; so, in a conveyance by a public company under the 
Joint Stock Companies Act Q/), the ordinary covenants for 
title are to be implied, unless such implication is expressly 
negatived. 


Tlic vrord “ demise ” in a lease for years still operates as an 
implied covenant for title, but this implication is negatived if 
an express covenant is inserted. If the lease is by parol, a 
covenant for quiet enjoyment, but not a covenant for title, 
is implied. 


Where a deed contained a recital of an agreement to secure 
an annuity, and the grantor, after granting the annuity, cove- 
nanted that the grantee should have the usufj powei^s ’of 
entry and distress, and then granted and demised the estate 
chargiul thci*ewith for a term ofyeai's upon trusts for securing 
the annuity, but did not expressly covenant for its payment, 
it, was held by Y.-C. Wood, and Barons Bramwell and Watson, 
who assisted him (A), that neither the recital nor the grant 
and power of distims, whether taken singly or collectively, 
amounted t-o a covenant, so as to create a debt payable out 
of the pei's6nal assets of the grantor ; but tins decision was 
reversed by the Court of Appeal in C^ianceiy, and the decision 
of the Appellate Court was affirmed by the House of Lords, 
dmci}iientc Lord St. Leonards {(), So a mere rccitd, though 
it does not necessarily imply a covenaiit, may be sufficient to 
raise one, if such is the clear intention of the parties (k ) ; so, 


(e) Sde Burt, Comp. 593. 

</) 8 & 0 Viot. 0 . 18, 8. 132. 
iff) 10 a 20 Viot c. 47, 8. 4G. 
{h) 4 K. a Jo. 174. 


(f) Monypenny v. Manypenny, 3 Do 
' a a Jo. 572 ; 9 H. L. Ca, 114, 135. 
(1) Se.j-/rc» V. 3 Prow. ^5^ 
36, and cades there dted. 
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OB the assignment of a debt, there is an hiiplied oovenant by 
the assignee tlui.t he will hot release or compound it (0- 


S^iion 6. 

w 

As to tho draf V 
Mid engross- 
ment. 


(t) ) As to the draft a^ul eiif/rossme^t 

The draft having been settled^ iL fair copy of it should be 
submitted to the vendors advisers for perusal; and, if 
practicable, within a I'casonablo time prior to the date iixod 
fox* completion. The date of delivery is som<itimes fixed by 
the conditions. 


Astolhti It may possibly lie useful to make some remaiks as to 

^ni^lof what are, in the opinion of tho writer, tho duties of counsel 
(and the observations apply oiinally to solicitors) in j>orusing 
a draft drawn or settled by another practitioner; a i)oint upon 
which, according to his observation, much misappivhen- 
bion prevails among many memWrs of tin) profession. These 
duties are, merely and exclusiv^ely to protect tlie iuterests of 
the client on whose behalf such counsel is consulted He is, 
therefore, not justified in altering the stmeture or language 
of a draft merely because such structure or language is not 
such as h(> would himself have adopted, or approved of, if he 
had been adVising on the othcu- side. \\n»eii such a coui*se is 
adopted in re.spcct to a draft settled by another practitioner 
of* equal or gi*cater stamling or reputation in the profession, 
the proceeding is an impertinence : aiuf when a<topt<‘d in 
repqiect of a draft settled by a junior, it may freqmmtly be, 
not merely an impertinence, but also a cruelty ; as amounting 
to an implied professional ciuisui'c by one whose censure 
may be prejudicial. Sometimes, of coui’se, in the case of a 
very obvious .slip, it may be allowable and proper to direct 
attention to it ; but evdii then it is iHjtter, as a general rule, 
to do so by a marginal note ; and not to undertake officiously 
to alter ^another man’s draft upon points with which the 
critic’s own client haa no^conceni. And, on the other hand, 
when^the above rules have been violated by an opponent, 
is usuaBy better to allow his alterations to pass — with or 


if} Oerard v. Lewii, L. R 2 C. P. 805. 
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wiibout mi^ginal comment— if tliey arc not really preju- 
dicial, but are merely officious, rather than to insist upon 
the draft being restored to its original sliapc. Doubtless it 
is very annojijjng to be seemingly instiiioted in conveyancing 
by another practitioner ; but where such discipline can only 
be rejected at the client s expense, it should, as a general 
rule, be submitted to ; unless a regard to the client s own 
interests calls for its rejection, or unless it involves altera- 
tions seriously inconsistent with the ordinaiy imles of con- 
veyancing. 

When the draft has been approved, any alteration made 
in it should be communicated to the other paity before 
engrossment (hi). Where the alterations meiely consist in 
omissions of passages introduced by such other party, or 
can otherwise be easily pointed out, it is submitted, that the 
opposite solicitor (who must be presumed to have retained a 
copy of the draft) would nut be entitled to a gencial re- 
perusal : this is a (luestion which sometimes arises in tl)osc 
exceptive cases where the purchaser lias to pay tlie vendors 
expenses. The draft, it may be remarked, belongs to the 
purchaser, not to his solicitor (//). 

The engrossment is made by and at the expense of the 
purchaser : the endinary practice as to the position of the 
indorsed receipt jfhd attestation clauses, should be adliered 
to; as a departure therefrom may give rise to qilfcstions 
with future purchasei's (o). The practice, now frequently 
adopted, of engrossing a deed bookwaj’s, has much to 
i^ecoiiimend it ; and it is a convenient plan to make up with 
the engrossment some blank pages at the end, for the 
purpose of containing supplementaWnstruments, which may 
refei* to the principal deed in the same way, inutatw 
mutandis, as if they were endoa^ed on it. 

The engrossment is the propertj^ oi the purchaser : when 

(m) 1 V. & B. 15. , 178. 

(n) A’a? parte Uornfall, '! B. k C. (o) Ketmedi/ v. Green, S & K. 

528; Ihe v, Seaton, 2 Ad. & £. 171, 699. 
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executed the vendor has a lien upon it fer unj^d putdhase^ 
— : money (ji), but his solicitor h^ no, lien on it for costs (5). 

cotiLiS*^ Where the engrossment was executed by the vendors, but 
raoindsd. the puinhase went off in consequence of other material 
parties refusing to execute, and the vendors made no claim 
to it as a deed, the purchaser was held entitled at Law to 
recover it from their solicitor, they being allowed to cancel 
it (r): this decision, however, as observed by Lord ‘St. 
Leonards, “ depended upon the instrument having been im- 
perfectly executed, and upon the sellers not interposing to 
claim any interest in it ” (k) : and where the deed has been 
executed so as to vest the legal estate in tlie purchaser, 
there would seem to bo a difficulty in holding that ho could 
claim to retain it upon the contract going off, even although 
he weix) willing to execute a reconveyance. 

What i» good No particular form of words or acts is nccessaiy to render 
instrument the deed of the party sealing it. The mere 
< affixing of the seal does not make it a deed ; but so soon 
after scaling as there are acts or words sufficient to show that 
it is intended by the party te be executed as his deed, pre- 
sently binding upon him, that is sufficient ; and there is no 
technical necessity for the grantee or his agent to take cor- 
poreal possession of the instminent (t). 

(/>) Bug. 664. sale, Youht/ v, EngUtkiJ Beav. 10.^ 

(i}) Oxenkam v. 2 Y. & J. (r) v.OjcenAam, 3 D.&C. 225. 

493 ; 3 Y. & J. 262. As to dooda (f) Bug. 664. 

handed oyer by mortgagee to mort- {t) Per Blackburn, J. See Xenoa 

gagoi^B solicitor, in order to effect a v, Wickham^ li»ft 2 E. & Ir. Ap.296. 

The law of fixtures, where the title and pemonal chattels, incident to the 
to them is distinct from the title to freehold, {Mutker v. Frattr, 2 K. A J. 
the pr<^erty in the soil or bt^gdings 636, 669), on being annexed to the 
to whicdi ^ey are annexed, is not freehold acquire a descendible (4uurac- 
within the scope of this treatise, but ter; (Fithfr v. Dixortf 12 01. A P. 812), 
in the pesent state of the agthorities and pass by a oonreyence of the land, 
^^peots the necestdty of rej^tration whether they are speciffed or not and 
Bills of Sales* Act, thei,fol* the enumeration of spedfio aiticlei 
lewinit short review of the law as it does not necessarily ruse a piesmtop* 
new npon the subject may not Uon that others were not intended to 
be ooBs^di^ out of place. pass (Maihtr v. Ftomt, uU 9\ifrk)* 

vole# fixtures of eveiy Nor is there any distinction in this 
^despii^ ^r trade fixtures respect betwoon a mortgage, whether 
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eroated 1>7 a doed or a mere equitable 
deposit j and an absolute oouTeyanoe 
(iAVJbiaa T. Walton, 4 H. & W. 409, 
410. parte Aetbury, L. B. 4 Ch. 
Ap. 6$0). 

Previously to the ISUs of Sales’ Act 
(17 A IS Viot, o. 36), the sole test of 
the validity, as against creditor, of a 
bill of sale of personal chattels was 
whether it was fraudulent and void 
under the 1 3 Eliz., c. 5, or voidable 
under the reputed ownership clauses 
of the Bankruptcy Acts. Where, as 
in the case of ap absolute iumigrimcut, 
there was an immediate delivery of 
the chattels, the properly passed at 
once to the purchaser ; and although 
on frauil being clearly proved, the sale 
might bo avoided under 13 Eliz., c. 
5, there was no prirmt facie i^resump- 
tion of fraud (ns in Tw^ync’s cjise, 1 
Smith’s L. (\ 1) ; but \^bere, as 
generally happ&nctl on a mortgage, 
the mortgagor retained possession of 
the cliattols, the mortgagee wjis ex- 
jiosod to the risk of having the trans- 
acLimi iinp»‘tVchod under the 13 Eliz., 
c. 0, and \if the inoi*tgiig(»r being a 
ti-ador bocnnio banknipt), under the 
reputed ownership clauses of the Bank- 
ruptcy Acts, 12 & 13 Vic.,c. 100, sec. 
125, 82 & 33 Vic., c. 71, sec. 14, sub 
»ect. 5. 

To these risks the J^ills of Sales’ 
Act a<lded*that of the avoidance of 
the security as against the trustee in 
bankruptcy and the execution creditor 
of the inoitgagor (b^t not as against 
a puisne incumbrancer, Mcitx v, Jacobs, 
ll. L., 25 March, 1875), if the Bill of 
Sale is not, within twenty-one days 
after execution, registered in manner 
prescril>ed by the Act ; which regis- 
tration must be renewed every five 
years (29 A 80 Viet., c. 96, s. 4). < 

It had been repeatedly held that a 
mortgage of land and buildings with 
trade or tenant fixtures annexed, does 
not require registration under the Act; 
although, 08 between landlord and 
tenant, such fixtures would bo remov- 
able by the latter at the end of his 


tenancy {Mather v. Frater, 2 K. A J. chap. XII. 
536 ; Clhnit v. Wood, a case in the Sect. 6. 
Exchequer Chamber, L. R. 4, Exch. 

828 ; LowjhotUm v. Berry, L. R. 5, Q. 

B. 123 ; Holland v. Hodyson, L. R. 7, 

C. P. 328 ; ex parte Asthury, L. R. 4, 

Ch. App. 630, a case of equitable 
mortgage by deposit) ; nor until quite 
recently was any distinction either 
drawrn by the Courts of Law or Equity, 
or rccognizerl in practice, as respects 
the non-liability to registration, be- 
tween a mortgage of freehoUls or 
copyholdK and a mortgage of . lease- 
holds, comprising trade or tenant’s 
fi.\turcs. Thus in a leading case of 
Jioyd V. Shorrocl', L. IL 5, Eq. 73, 
where a leasehold null and the maclii- 
uery, with which the lessee ho^l stocked 
it, were assigned together by way of 
mortgage, V.-C. Wotd held the rmvehi- 
nery pa^ssed as fixtures, and that regis- 
tration of the deotl was not necessary 
(see too Turuei* v. Cameron, L, R. 5, Q. 

B. ul)7 ; Culfu'ick v, Sicinddl, L. R. 3, * 

Efj. 249). An owner of leaseholds * 

. was thus enabled, the same as the 
ow’iicr of freeholds or copyholds, to 
avail himself of the full value of his 
proi>erty oh increas^ Tjy his fixed 
j)lant and machinery, without the 
publicity of registration and the con- 
sequent diminution of his credit. But 
in the recent case of Hawtrey v. Butlin, 

L. R. 8, (i. B. 290, where a lessee for 
years mortgaged his leasehold factory 
by way of underlease, and his fixed 
machinery in it by assignment, the 
Court of Queen’s Bench, following a 
decision of V.-C. Malins in Beybie v. 

Fenwick, 24 L. J. N. S. 58, and dis- 
approving Boyd V. Sltorrock, held that, 
qud the tenant’s fixtures, the deed re- 
quired registration under the Act. In 
both these cases the fixtures were as- 
signed by<0< wibiessingport of the deed 
distinct from tiiat which dealt with the 
land and buildings to which they were 
attached ; but this circumstqnco does 
not seem to have been relied on as 
shewing an intention on the part of 
the mori-gagor to treat them as mere 
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Ch$p, Xn. p<itftonal chftttttU, and uot i» fixtcroK 
Se<^ )>aiiiutig ixr*ith the land. ^ l{i A still 
later pase of ear jwHe Ti. It 

8, Ch. Apj). 1072, ^where there was 
a detoise and ansignmeut the 
same witnessing part of a l<sa<iebold 
* cotton^iiiU with fixed an«l movahlo 
machinery, as to the leasOholiU and 
fixed machii^ery for a long term of 
years Ioms a nominal revendon, and as 
to the niovalde mntdiiiiery absolittely, 
an<l with power for the niortgag^w to 
Bell the fixed and movable machinery 
either with the inill or separately, it 
was hehl that the deed quoad the tmde 
fixtures requirtNl registiation, on the 
ground that it autUorircd the ui<»rt< 
gageo ta deal wi^i them separately 
from the buildings. On the other 
hand, in a latea case of tr parte /fur- 
cUiy^ Tj* N* A|>j> 678, where 

there nas a mortgage hy deiidse of a 
leasehold public houne and cottagi^^*, 
including all tenant's fixtures, with 
^ power for the mortgagee t<» sell in caw* 
of default, it >vas held that tht* deed 
did not require registration, qud the 
tenant's fixtures ; inasmuch as,aoconb 
ing to that construction which the 
Court put ufioiiMie ptwer of sole, it 
did not cm]K>wer the mortgagee to sell 
the fixtures separately from the build- 
ingH. It may be doubted whether the 
language of the power of sale, in re 
Ikirrlay, jostified the ct^ustruction 
xvhicli the Court put upon H ; but 
assuming the Court to have l>een light 
upon the question of construc'tion, it 
seems to the writer that there was a 
substantial# although (to use the lan- 
' guoge of Jj. J. James) a thin distinction 
lietween the case and in re Dnylhh, 
According, therefore, to the law as 
interpreted by recent decisions, regis- 
tration, qud tenant's fixtures, wheUier 
01 ^ be affixed prior or sub^uently 
to the date of the security (Jifetix v. 
f UMprd), is nimecesstry upon a 

mortgtge <iif freelmlds, or copyholils, or 
even of leapeholrls, itnless it appeal's, 
pn the ^he iustrument, tliat the 

as 1>etween himself and 


tho mortgagor to bo at liberty to 
sever the fixtures : In whidi case regia- 
trafioa ia^'asecessary qtt4 the tenant's 
ftxiorea Titese dMnctloiui have not 
lieen universally approved of in the 
pn^esslon : and a bill for an Act 
amending the law upon the subject 
luks been introduced in the present 
Somion of Parliament ; but which, 
should it pass into law in its present 
sha}K‘, seems calculated to add to rather 
than diminish tlkc existing dissatisfac- 
tion : the true remetly for which it is 
submitted would be t#> restore the law 
as it was un(10rstor)d bo before it 
wa** disturbe<l by the recent decisions 
in flawtrif v. Huff in and tx pttrte Ihvi- 
Itish. that ih, the Act should bo cr>n- 
sidered to apply <ndy mortgHg**s of 
personal chattels, or of fixtures apart 
flout the land or buildings, whether 
of fieoliold, c<»pyh<»ld, or le,isehold 
tcmin*, to which tla'y arc annextsl 

\Vc nia> observe that registratiim 
under the Act ght*s iio pi'otection 
against the leputcsl owiitorHliip clauses 
in the Bankniptcy Act. Btvhjer v. 
Sitar, 20 I,. J. q. B. 73 ; Siantifitld 
V CuUtty 2 IX* (1. &. J. 222, re Amir/ 
cx j^trte AMtfy 25 L. T. 124, re Ar- 
thur O' Counter, 27 L. T. 27. 

As ti> the Hulmtitutiou of a fresh 
bill of sale within the 21 days, so ns 
to a\ oid the %ieGOssity t»f gr«*vc*gistra- 
tion, see Smale v. Burr, h. It 8 C* P. 
64 ; Banuden v. Lupton, L. K. 9 Q. B 
17. As to what is a sufficient, and 
not a mere formal, taking of posses- 
sion under the Act, sec ex parte Lewie 
re Henderion, 1^. H. 6 Ch. App. 026, 
and cases there cited. As to the 
necessity for registering an agreement 
to gi\e a bill of sale, if relieil on as 
an equitable assignmentof the chat- 
tels, Beo ex parte MadMy, L. 11. 8 
Ch. App. 648, 648 ; er parte Conning, 
L. It 16 Kq. 414 : see, however, £x ' 
parte Honuin, L. It 12 Hq, 893. 1!he 
liquidation of a public company je 
not bankruptcy within the meaning 
of the Act. In re Marine Maneime 
Company, I#. Ik 4 Eq. 601, 
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**Tlie book can bo safely rocommended to students nnd practitioners . . The 

rsceat cases fq>pear to bo fully noticed. TmuH, November, 10, 1877. * 

** Whether for the student or pmetitioner, n c can cordially recommend tho work^’— 
MfonlAt Law Tract*, Decemljcr, 1877 

Smith’s Elementary View of the Proceedings 
in an Action at Law.— Twelfth Edition, adapted to the 
motioe of the Supreme Court. By W. D, I. FOU]LKES, Esq., 
Banister-at-Law. 12mo. 1876. • 10s. 6d. 

** The stndent wtU And in * Smith’s Action* a manual, by tMb stiidy of which he may 
eaaHy aeqnire a general knowledge of the mode of procedure in the vaiions stages ef an 
action in the semal divislone of the High Ooort of jQatloe.”'-'Zaio IVmes, September 2, 
I87«. 

AOWIIRALTY.-Boyd.-Ficfe « Shipping.” 

Pritehard’8 Admiralty Digest.— With Notes from 
Text Writers, and the Scotch, Irish, and American Beports. 
Second Edition. By ROBERT A PRITCHARI), D.G.L., 
Barristei^at-Law, and WILLIAM TARN PRITCHARD, With 
Kotie of Caaes from French Maritime Law. By AXiGEHNON 
J^KIBS, Avocat d la Cour Imp^riale de Paris. 2 vols. Royal 
8vo. 1866. , 3/. 

Hoscoe’s Treaties on Itie Jurisdiction and 
Practice of the AdmiBItlty Division of the 
High Court of Justice, and on Appeals there- 
fromi d^O. With an Appendix containing Statutes, Rules as to 
Pees and Costs, Forma, Precedents of Pleadings and of Costs. 
By EDWARD STANLET ROSCOE, Esq., Bamster-at-Law, and 
Nmthem Ofrouit. {Nearly ready,} 

StUart^B Cases fae#d sad detera^ed in the Vice-AdmiralU 
Conrl at Quebee, 1886^1r6. MitSt hy GEOl^E OEILL 
8TUART,E«q.,Q.O. 2 vols. Roya}8va 1858*75. Ne^SL 
^ ^|({||cfi|^i8ttlZato norJti are Jeeptin oedfard other binding 
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Whapton^s Articled Clerk’s Manual.— A Mamml 
I? CSerto t being e cpmprehenalve Gtdde to their successful 

lCT i MiiyD i| M^ ^ AdltiksioHi aud P!n|0fcioo es JLttort^ys and Solicitors 
Of the Superior Oourts. Nmth iEdkiofi. Greatly 'enlatued. By 
OHARL^ HENRY ANDERSON, Senior Prizeman of the Incor- 
porated Iaw Society, Ao. Royal Iflmo. 1864. 18s. 

AVITICLB8 OF ASSOCIATION.— Palmer.*— Yicte “Conveyancing.” 

ATTOlINtYS^Cordepy.— Fide “Solicit(»8.’* 

Pullinp’6 l.*aw of Attorneys, General and Special, 
Attonleya-at-tjaw, SoUcitom, Notaries, Proctors, Conveyancers, 
Scrirenen, Land Agents, House Agents, Ac., and the Offices and 
Appointments nsnally held them, llieir several Omdificatiens 
ana le^timate Pro'^^c^ Rights, Duties, Privileges, Exemptions, 
Disabilities, and Liabilities in the General Praddce of tbe Law, in 
Legal Prooeedings, in Legal Negotiations, and Legal Formalities. 
And tiie Law of Costs as ^tween Party and Party and Attorney and 
Client, By ALEXANDER PULLING, Serjeant-at-Law. Third 
Edition. 8vo. 1862. 18s. 

** It is a laborious work, a caraful work, the work of a lawyer, and, beyond oomiiariBOa, 

the best thi^ has ever been produced upon this 8ubjact/''-Laie JHmet. 

Smith.— The Lawyer^ and his Profession.— A 
Series of Letters* to a SoUdtor commencing Business. By J. 
ORTON SMITH. 12mo. 1860. 4s. 


AVCRA06.— Hopkins' Hand-Book on Average.— -Third 
Edition. 8vo. 1868. 18s- 

Lowndes’ Law of General Average— EngUsh and 
ForeW. Third Edition. By RICHARD LOWNDES, Author 
of “^iie Admiralty Law of Couisions at Sea.” (In fTtpa/ration.) 


BAILMCNTS. — Jones on the Law of Bailments.— Fourth 
fidftion. By W. THEOBALD. 8vo. 1884. Ne<, 6s. 

BALLOT.— FitzGerald’s Ballot Act,— Wi^% Intboduotion. 
Forming a Guide to the Procedure at Parliamentsiy and Municipal 
Elections. Second Edition. Enlarged, and oontslhingthe Munic.^al 
Bleotions Act, 1875, and the Parliamen tary Elections (Returning 
Officers) Act, 1875. By GERALD A. E. FITZGERALD, M. A, of 
lAtcoln^ Inn, Esq., Barriater-at-Law. Fcao. 8vo. 1876. 6s. 6<f, 

e^Auselhl suite to all oouoemed in Farliamentary and Muuklpal ffiecUona.*— Xow 
JtenMhaf, Fsaniary, iS77. 

^We ri»o)d strongly advise any pereon connected with elsetione, whether acting ae 
oaiidldats. agent, or in any other capacity, to become poeeeased of this manual.’*— If ovem- 
bsrm, im. 


tAHtlNQ— Walker’s Treatise on Banking Law. In- 
dh^g the Crossed Checks Act, 1876, with dissertations pereon, also 
i^erences to some American Cases, and full Index. Dy^J . DOUGLAS 
WALKER, of Liueolu’s Inn, Esq., 3Barrister-at-Law. Demy 8vo. 
1877. 

** Fenwas who are interested in hanking law may be nided out of many a difficulty 
by oousultihg Mr. Welker’s volume. "—laic Times, May IS, 1877. 


BANftlfyFtCY,— Bedford’s Final Examination Guide 
io Bankruptcy. — Third Edition, 12mo. 1877. 6s, 

Lynch% Tabular Analysis Proceedings in 
Bankruptcy, for the use of Sludehts lor the Incorporate Law 
Society’s Examinations. Second Kdition. 8vo. 1874. > Net, Is. 

' Costs in Bankruptcy,— Costs.” 

* AU standard Law Woi'hs are hept in Stock, in law eadf arid other hindinge 
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of Baiikruptoy.— A UaaaiA iimW 

io Bankniptey, Inaalveiifly, wul ImpritpiiiiiQ^ for X>obt ; oompHaiiig 
iha New Btatute Low Terbotim^ in m ooiig<^Q^Uie4 end reodalde Iona* 
Distil the Boiei* » Oomoot Index, end o Sopplenieiii of Beeieioiia. 
By JOSIAH W. SjtflTH, Beq-, B.O.L., QXJ., Jndg* of Comity 
Courte. Iteo. 187d. lOt. 

The Supplement moy be hod eepomtely, net, Si. M 
Williams' Law and Practice in Bankruptcy, 
oompiiaiiig the Bankruptoy Act, the Debtors Act, and the Beakirupt^ 
llop^ and Insolvent Court Act of 1869, and tho Buies and Forms 
made under those Acts. Second Edition. By BOLAND VAUGHAN 
WILLIAMS, of Lincoln’s Inn, Esq., and WALTER VAUGHAN 
WILLIAMS, of the Inner Temple, Esct-, assisted by Fuanoib 
Hallctt Habpcastle, of tho Inner Temple, Esq., Barristers-aL 
Law. 8vo. 1876. U, 8a. 

** * WillisBift on Bankrupt^* is qnlte satiafactorf, the more ao, perhspa. as the autbora 
have * sot attempted to gi^o all the old anthorltloa. even where the Jaw ateme nu- 
ehaaged* hut rather the reealt of those anthontieK l/apoafnA November^ 1870. 

** ft would be dilficnlt to apeak in teriui of undue praiae of the present work. . . . 
The itmeat odition brings down the law to Hay, 1676, and the profession has now not 
oaly the jDoai recent, hot eertainlj one of tlie best, if not the boat, traatiae on the Law of 
Baakniptoy.^-'riiHia Opinion. 

BILLSOF EXCHANQC.— Chitty on Bills of Exchange 
and Promissory Notes, with references lo 
the law of Scotland; France and America. - 
Eleventh EdiUon. By JOHN A. KUSSELL, Esq., LL.B., one of 
Her Majesty’s C’ounsel, and Judge of County Courts. Demy 8vo. 
1876. (Juot rmd^), 28a. 

. Eddis* Rule of Ex parte Waring. ByAO. EDDIS, 
B. A , of Linooln’sinn, Barrister-at Law. Fost Svo. 1 876. Net, 2j. 
BILLS OF SALE^Millar’s Bills of Sale.— A Treatise on Bills 
of Sale, with an A]mndix pontainlug the Acta for the Registration 
of Bills of Sale, Precedents, Ac. (being tlie Fourth Kuition of 
Millar and ColUer’s Treatise on BUls of Sale). By F. O. J. MILLAR, 
of the Innw* Temple, Esq., Barrister^at-Law. 12mo. 1877. 12s. 

( ' * The originml work is Jmmght down to date, and the latest easts art retemd lo and 

ooDsIderBd. The vnlne of the work is enhanced tbronghoat hj cveftU annotation/' 
— JTapas^, Pebruaiy, 1878. 

BpOK-KEWNO.— Bedford’s 1 n te rm ed 1 ate E xam i n a- 
tion Guide to Book* keeping.— Second Editicm. ]2mo. 
1875. ATO^ 2f. 6d. 

BUILDING ACTS, -*Woolrych.— ride Metropolis BuBcling Acts.” 
CANAL TRAFFIC ACT.— Lily’s Railway and Cans^raf* 
fic Act, 1873. — And other Railway aod Canal Statntei : with 
the General Orders, Forms, and Table of Fees. Post6vo. 1878. 8i, 
CARRIERS.— Browne on Carriers.— A Treatise on the Law of 
Cairiem of Goods and Passengers by Land and Water. With 
BsCerencss to the most recent American Deoisioiis. By J. H. 
BALFoUB BROWNE, of the Middle Temple, Rsq., Bamster-at- 
Law, Registrar to the RaQway Commission. Svo. 1878. 18i. 

CHANCERY and Vide ” EQUITY.'* 

DanielPs Chancery Practice.— The Practice of the High 
Court of Ohaoceiy, with some obsconrations on the Pleadings In 
Court By the late EDMUND ROBERT DANIELL, Bamtue^ 
Law. pm Edition, 1^ LEONARD FIELD EDWARD 
^B^RNNELL DUNN, Baxristeni-at^Law; with ^e isaMgime of 
BIDDUS, of the Master of BoOf* OhambMi > 2 vole, 
Syo. 1871. 41, 4i, 

* Sleek, to law 
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CHANTRY 

Fkilxytlce of the High Court of Chanoery and the Court of Chan- 
4MB7 Qhn^B) Act, 1872, toother udth Appendices oontaming the 
Act, and the Rules and Orders thereunaer, and a Collection of 
Forms. By LEONARD FIELD and EDWARD CLBNNELL 
DUNN, Barristers-at-Law. 8vo. 1878. 8e. 6d, 

**ll Is the merit of Mr. Danlell's ‘ Praetloe’ that It takes notblnip ssknowD. The 
reader Is minutolr Instructed v/uU he is to do aud hoie be is to do it, and if he closoly 
fuUoirt hhi gable he cannot go wrong.*'— ^lo Jimtt. 

l>anieirs Forms and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of J ustice and on Appeal therefrom ; 
with Practical Notes and Observations, forming a complete guide to 
the practice of the Chancery Division of the High and of the 
Courts of Appeal Being the Third Edition of “ Daniell's Chancery 
Forms.’' By WILLIAM HENRY UPJOHN, Esq., Student and 
Holt Scholar of Gray's Inn. (/a the press.) 

Morgan’s Acts and Orders, Fifth Edition. 1870.— 
The Statutes, General Orders, and Rules of Court relating to the 
Practice, Plei^ug, and Jurisdiction of the Supreme Court of Judi- 
cature, particularly with reference to the Chancery Division, and 
the Actions assifnied thereto. With copious Notes. Fifth Edition. 
Oarefnlly revised and adapted to the new Practice by GEORGE 
OSBORNE MORGAN, MR, one of Her Majesty’s Counsel, and 
CHALONER W. CHUTE, of Lincoln’s Inn, Barrister- at-Law, and 
late Fellow of Magdalen College, Oxford. In 1 voL Demy 8vo. 
1876. H. 10s. 

**A most vslnabls fosture is the annotation of the Buies of Conrt, which give all the 
rooeat eases, end Is os useful ns m now edition of any of the works on Judicature Arts 
only, this edition of Mr. Morgan's tf«atit‘e must, we believe, be the most popular with 
thd profession. IP Tmirs, December 9, 1876. • 

** In the shape in which it now appears we have no doubt thb edition will meet with a 
very fhvoursble rectrption by the professions, and will exceed in demand any of its pru- 
deoeason.*— IrOM' December 80, 1876. 

“ The practUioner will find in the present edition, a lucid and compendious statement 
of the aubstanco of the Consolidated and other Orders of the Court of Chancery, which, 
thouuh not expressly incorporated ii the new enactmente, are, % Implioatlon, left un- 
touched by them, placed side by side with the Judicature ^cte and EuleB of Court. * 
.... This new oditiou will maintain and enhanoe the high reputatioa deservedly 
gained by the original work.**— £aie Magatine and Rtvievo, February, 18T7. 

Morgan and Davey's Chancery Costs. — Ficfe “Costs.** 

Orders and Rules of the High Court of Justice, 
Chancery Division. — Publiabed by authority, as isBued. . 
CHURCH AN6 clergy.— PhilUmore.— rfeite“Eocl©siaflticalLaw.” 

Stephen's Laws relating to the Clergy.— 2 vols. 
Boygl 8vo. 1848. 2/. 18«. 

CIVIL LAW.— Bowyer’s Commentaries on the Modern 
Civil Law.— By Sir GEORGE BOWYER. D.C.L, Royal 
8vo. 1848. 188. 

BoVvyer’s Introduction to the Study and Use 
of the Civil Law.— By Sir GEOK.GE BOWYER, D.C.L. 
Royal 8vo. 1874. 68. 

Cumin's Manual of Civil Law.— A Manual of 
Civil LaWf containing a Translation of, and Commentary on, the 
. Fragmenta of the XIL Tables, and the Institutes of Justinian ; the 
Text of the Institutes of Gaius and Justinian arranged in parallel 
columns ; and the Text of the Fragments of Ulpiaii, and of Selec- 
tions from Paul’s Reoii|>t8s Sententiie. By P. CUMIN, M.A, 
Bsitrister-at-Law. Second EdiUon»^ 8to, 1866. 18s. 

Greene. — Fids “Roman Law.” 

AU iUmdard Lwip Worhi ore Jetpt in in law calf and oihet hindingc. 
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Vtiet CommentaHus ad Pandeatas, Ti'^fluu 
Intp Knglish.— PsHt L TO a Conlnat dt {jda (BoA^nrflL) 
A 6m BOLAKD KNYVBT WILSON, Bittt, of laBooHi’t Iim, 
8vo. 1876. ^ 1/. Ilk 

caLUisiwiB^Lowndas^ Admiralty t•^vv of Coltislons 
atSea.-T8vo. jal7. 7i.6A 

COLONIAL LAW^Clark’s Colonial Law.*-A Smaiay ol 
ColoaliJ law 0&6 Fraotloe of Apptolt from die Plartattoiiik 6 to* 
1884. IL U, 

Vandorl indan .— Vide “ Dutch law/' 

COMMENTARIES ON THE LAWS OF CMOLAND^Bowyar.^ 
Vuii **OoiMtitateid Taw/' 


Broom and Hadley’s Comtnantariee on the 
L.awB of Hngland.— By HEBBBKT BKOOB4, LLD., of 
tho Iniior Temple, Barrigter-at-law; Header in Commoe law to 
the Imw of Court ; Author of ** A Selection of liMl liindmB.*' 
Ao. ; and BDWABD A. HADLKV, M. A, of IdneolB'g Inn, 
fiairieter-ai'law ; late Fellow of Trinity ColL, Cambiidge. 4 vole. 
8?o. 1869. ZL 3f. 

** Mewia Broom and Hedley bare bten uimpering In tbeir adit«ri|#l labours. There 
are ebundanl leforenoe notes, to that the dHlgent slvdent ean ooximit the guthorlilos 
If be ie eo disposed. Beeidee the teblo of cootonts, there an) an appendix and a 
eoploealwlex toeadi -vohime. Nothing that oould f>e done to 'make rne #ork uaefhl 
aeid bandT baa been left uadone.*'‘--l.««r Joumai, Kovomt>er 19, 19i9. 

commercial LAW.- Levi's International Comrr>ercial 

Law, — ^Belng the Principles of Mercantile I^aw of the following 
and oih^ Countries — riz. : England, Scotland, Ireland, British 
India, British Ooloniee, Austria, Belgium, Brasil, Buenos Aym, Den- 
mark, France, Germany, Greece, Hans Towns, Italy, Nsiheylands, 
Norway, Portugal, Prnssia, Eugsia, Spain, Sweden. Switaofland, 
United StoteiH and WUrtembuig. By LEONK LB VI, Era., F.S. A, 
F.S.S., of Lincoln’s Inn, Barrister-at-Iiaw, Professor of the Prindples 
and Pnctice of Commerco at King’s College, London, Ac. Second 
SSdBion* t vola Boyal 8vo. 1868. 11. 16«. 

Smith. — Vi4s **Meroantae Law.** 

COMMON LAW.~Braithwait0.-- r»<fe « Oaths/’ 

Fisher.— F«fe Ingests.” 

Orders find Rules of the High Court of Justice, 
Common Law Divisions.— PuhUshad by Autbonty, as 


jg f ue d r ^ 4 

PrentioA.— Tide "Action.** 

Smith’s Manual of Common Law.-r-Eurpisalitlosem 
and ^ Manual of Common Law, oompihdafr tbs 

mmitiM pfindpleir and tbs points most usually occumi^ in dally 
life and practice. By JOSlAlt W. SMITH, HC.L, Q.O., 
Judp of County Cpurta Eighth Edition, l^iuo. 1#78. (/asf 
re 9 ^.) 14a 

««Adailiably conceived and executed Eminently lucid sod condis . • . 

, , A pflcwH-boolt of pUb and ewence of common lAw.**— 

Mr. Jowah Smith powftstew. In an eminent degree, that kind of logical iddll tridch ssblbttt 


Itself la tbs simple anangemeut. tmt exhaufttirs dirisloQ, of wide and ooi^pUeatsil sub^sti, 
fad is, morsorer, gifted wIMi the r “ . - - 


/rare power of accurate eonaeQmtmu.''--Ai4<0a^ JpiaiM 


*■ mm studenW, and to the practitbmer, wtietber tiarrisier or sftsmay, ws 

ttsaktbe *lklaaud^Ciannioa Law^^amoetimelblairieoiiSialeQt oompaado^ . . • • 
opilsd Willi ibe soropiUoat ears and the abillW' which AkSufaUii Nr. 6Silli*i 

%* Jj^Mmidord WiMrh$ t^h^in Sloek,mkmP€(Uf andMk^^ 




gygVK KB AND aONy UW PPBLIOATIOKS, 

CONViYANCmQ.*-Oreenwood*a Manual of Convay* 
anaing«^^ Mimnri of th« Fi^iotioe c»f Ccavejiiijijba wl»<»»wg 
1ii9|MW6ttiBra>tSo6i'd«^^ to tlio diBy mtlno of 
lASoHo^n* Offioes. To whiolk om bAM Confliae OottiOlOli Wwm 
and Prooodonta in Oonveyaiioiiig t ConditlQiia of Sak, OoKiTO|ioiod«» 
and all oihor Aamirtnceo in oonatnni nae. Stftli Jfiditlom Bj 
H. N. OAPfiL» KA., fiohotor. Bemydva iM. 15«. 
*«TlM inlbtflMliba onder theta hewlt la jiwl t^t erdhuiy iniMel hSnd whieh H 
leenied fhanexperienee tad It not to be fathered OomtreetiMM. . . Aearetal anilj 

of theee fwgee wooM |MiBbebY| enn » dlUfent ^erk with toabh neeftil bnowledp M he 
might etherwiae telce joare w deenlterar queettoniiit aad obaervlag to eequlfe **— 

‘*The young •elldfeor will find tbie work elmoet invaloeble, while the ttemben of ae 
higher braoeh of the prtxfoeuoo may refer to It with edvantego We have jnot met wltli 
any book that fbmiebee eo limple a guide to ae management of buelaeea idtrawled to 
articled olerka |>eet 

Martin’s Student’s Conveyancer.— A Msnosl on the 
Prinoiplee of Modern Conveyancing, Olnatrated and enloroed by a 
GoUetmon of Preoedente, acoompani^ by detailed Bemarka Bart 1. 
Pimduma Deeda. By THOMAS FKISBEHIC MAETIK, SoUdtor. 
Demy 8vo. 1877. fit. (hi. 

** We havo no doubt that the hfodeiit wdl And in Hr Martln*s treatiet a good goide to 
ibo pnteUeal pari of eooVeyiincing **— £a<e IVmje, June Sif, 1877. 
it ehouXd he plated In the hande of etenr atndent '* 

Palmer^s Company Precedents.— Oonweyaodng and 
other Forms and Precedents lelatiiig to Companies* inoorporated 
tinder the Chsmimnies’ Acts, 1862 and 1867. Amaged as foUows . — 
Agreements. Momoranda of Assodaticm. Article of Assodatloin. 
Relations, Notices. CeitificateB, Provisional Orders of Board of 
Trade, Beb^tures, Beconstmotiou, Amalgamation, Petitiona, Orders. 
With Copioiis Notes By FRANCIS BEAUFORT PAJLMBR, of 
* the Inner Temple, £sq^ Barrister-at^Law. Demy 8vo. 1877. II. 6a 
i* There had never, to our kuowiedge, t>oen any attempt to oolleei and adit a body of 
Forms and Preoedenta oaclaalvely relating to the formation, working and windings of 
companies. This task Hr Palmor has taken In hand, and we are glad to mj with much 
sacoess , The information cootamed In the 680 pegee of oie volttnie tsvendered 

easily aeeeeoible by a good and full index The author hss evidently not been speslnf of 
hdKrar, and the fruits of his exeitloDS are now before the legal prolbssioD in nwork ofgmat 
pmctlonl utility "—If w MagazkM, Febmnry, 1878 

To those coneemed m getting upoompanles, the atslsianoo giren by Mr. Palmer 
most be very yalaahle,neca^ he does not oonllne himself to bare preeedeute, but by 
intelligent and learned commentary Ugbta up, as it were, each step uiat he tekse Th« 
volume beibre us is uok therefore a book of preoedenta merely, bat. in n g re ate r or lem de> 
gree, a Realise on certain portiona of tbe Compauies* Acts of 1868 and 1867. There la nn 
elaborate index, and the work is one which mnat commend itself to the prsfiaselon."— 

Tmws, June 9, 1677. 

‘‘The precedents are as n rule exceedingly well drafted, and adaptet to eor^pnnlenJor 
almost pvery oonocAvshle obiect go eq^eolally are the fisrms of memonuida nw arttHes 
•r essedatton ; and theee will be Cooud eitreoiely serviceable to the ockveynnesr. . 

All the notee have been elaborated with a thoroi^y aelMitiflo knowledge of the 
prlneipleaof ecmpany law, na well aa with eopuma rsmrenem to the oapee eubgtnstinttng 
Ss pnndplas. We veniore to predict that bis notss will be found of great nllUty 

Sa gttSdiag optailona on amay oomphceted queeUana of Jaw nod prmeUce Imp/ssrsSu, 
Jane «. 1877^ 

Prideaux’s Precedents in Conveyanciug.-^WItli 
Bissmtations on its Law and Practice. Eighth Edfewm. By 
FREDERICK PKIDEAUK, late I’lofcssor of Besi and FetsonsT 
Property to the Inns of Court, and JOHN WHITCOMBE, Esqrs., 
Banisters at-Law 2 vols. lioyal 8vo. 1876. $L 10#, 

**Frideaux has become an Indispensable part of tho Conveyanoer's ttbrary . . . She 

new edition has been edited with a cere and accuracy of which we can hardly speak too 
IgAly Sdlsgorf* /( 0 wni 0 i. Oember 14, 1876. 

really can hardly imi^oe a eonveyanoar being feqofrsd to propers say isslni* 
Wtutwhl^be will not find sketched out In the work under notloa .... Wbissy 
alto tooiiassd to ndd our tribute of pcslse to theee Freoedente Aw taslr ssodiimm, 
predetoa, nud perfooHoa ofto(tlng."->^£ew JourmL 8i|^anibiv 11^1676. 

4E#foglAlrdX<M# W4wis4if6latpl<s^ifoeil!^^lsN#eg{^4w^ 
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eONVfCTIOMS^-Paley on Summary Convictions.— 
mWl XdltioiL By H. T. J. MAONAMAKA, Esq.. Barrister-at- 
Um. Sto. 1866. IL 1,. 

Stpna.— “ petty SeBflioiu.’’ * 

COPyfllOHT.— Phillips’ Law of Copyright.— The Law of 
C<®yright in Worka of Literature and Art, and !n tiio AppH- 
oaaon of Desi^. With the Statutes relating thereto. By 
CHARLES PALMER PHILLIPS, of Lincoln’s Inn, Es(] , 
BaiTutter>at<Law. 8vo. 1863. 12s. 

*' Mr. FUllSpa* work is at once an able law-book and a lucid treatise, in a popular forms 
on the li^ts of authors and artists *’ — Jvntt, 

CORONERS.— Jervis on the Office and Duties of 
Coroners.— With FomiB and Precedents. Third Edition. By 
O. W, LOVES Y, Esq., Puisuo Judge, British Quiana. 12mo. 
1866. 12«. 

COSTS.— Carew’s Precedents of Bills of Costs, for 
obtaining Qranta of Probate and Letters of Administration in the 
Principal Kcgistiy of the Court of Probate. 186&. 5s. 

Morgan ana Davey’s Treatise on Costs in 

Chancery.— By GEORGE OSBORNE MORGAN, MP., 

one of Her Majesty’s Counsel, late Stowell PelloW of University 
College, Oxford, and Eldon Scholar ; and HORACE DAVEY, 
M.A.. one of Iior Majesty’s Counsel,’' late Fellow of Univeisity 
^ College, Oxford, and Kldon Scholar. With an Appendix, containing 
Forms and Precedents of Bills of Contn. 8vo. 1865. 11. U. 


Morns* Solicitors’ Fees and Court Fees, under 
ihe J lidicature Acts.— With Copious Index. By WILLIAI^I 
MORRIS, SoUcitor, 12mo. 1876 45 

Scott’s Costs m the Superior Courts of CoAi- 
mon Law, and Probate and Divorce, and m Conveyancing ; 
also in Bankruptcy (Act of 1869). Proceedings in the Crown Office, 
on Circuit and at Sessions, and in the County Court, &c. With an 
Ap])endix, containing Costs under Parliainen^ry Elections Act, 
1863. By JOHN SCOTT, of the Inner Temule, Esq., Barrister-at- 
Law. llurd Edition Royal 12mo. 1868-7^ 11, 4s. 

** Mr Soott's work is well kiiuwn to the nrofcssiou It is an extouslve oullectioo of 
taxed biUs ofoosta in all branches of praotioe, supphod to bim piobably by the taxing 
masters. 8uoh a work siieaks for itself Its obvious utility is its be&t recommenda- 
tion ** ftiitff 

Scott’a Costs under the Judicature Acts, 1873 
and 1878 ; containing the ** Additional Rules ” and Scale of 
Ousto ; together with Prboedekts of Taxed Bills. By JOHN 
SCOTT, Esq , liarrister-at-Law. Royal 12mo. 1876. 5s. 6d. 

Summerhays and Toogood’s Precedents of 
Bills of Costs in the Chancery, Queen’s 
Bench, Common Pleas, Exchequer, Probate 
and Divorce Divisions of the High Court of 
Justice, in Conveyancing, Bankruptcy, Ac., with Scales of 
Allowances and Court Fees, Ac., Ac. Second Edition. Royal 8vo. 
1877. 16^- 

Webster’s Parliamentary Costs. — Private Bills, 
Election Petitions, Appeals, House of Lords. By EDWARD 
WEBSTER, Esq., of the Taxing Office, House of Commons, and of 
Examiners* Office, House M Lords and House of Commons. 
Third Edit^ Post 8va 1867. ^ 205. 

of ffiM work Is to give tbe scale of costs allowed to Solidtors in relation 
to nrivaia bills befers Parliamaut, the conduct of RleCdou Petitions aqd Appeal Causes, 
ana the Mlowanoa to Witnesses. Tbe connocUon of tits author with tne Taxing Oflloe 
of the Bouse of Commons irivos authority to the wort^ 4 ”-*iSoMaKor<* Journal 

All standard Law Works art Jespt in SlocX\ in law taJf and other hindings. 


n mmmm Am mm tJkM 

CoyWTT Consol 

OlPdara and id7d, v/tth Ftfiroll mnd 

Scales of Costs and Fee% m fUf A#' IM 

dsaeellQr and Oommitlso of OvtSUf (louii Jvag^ 

BdMm. Bupvt^ray^ $ti>. ISTo. «« JH 8«« 

County Court Rulei^iSTS. AiitlatWSjS^ 
Piit^Lewis* County Court PraeticO.^-^ Odttipi«ri 0 

Frftotice of die Ooaaty Cotuts, molodliw AdnilMiliy sod 
BuikrapU^, oabodyiag tho A«k, Btd^ Form luod Oom^ 
with l&blo of Cam and Full Index, il^ G. 
of the Middle Templt and Western Esq,» Bardeter-i^liair, 

eomeUm Holder ii Hho Studen of the IVnir Ituis of Ooort* 
(/n pn^fKtmU&n,) 

ORmtHAL tAW,-^Arcl¥bold’8 Pleading and Sividetiee 
In CrJ^ncxinal Cases. — ^With the fltethtes^ Preoededts of 
Xiidiotiiients* and the Pvideiioe aeeesssry to simport them. By 
JOHN JBBVS, Bs^(late Iiord Chief Justloe^ Her Ifadsify's 
Court of GomnKia rlm)4 Ei^teenth EdHioii, t pphi<TO g uie 
Fraotlee is Criminal F^tooeedings oy Indlotment. By WTUllAM 
BBUOjS, of the BUddle TenmU^ Bsq., Bairister-at^LaWy aikd 
StipeadliBBr Hafidstrate fee the noron^ cn Leeds. Boysi ISma 
1870, If. lli^ 6d, 

Cole on Criminal Informations and Quo War* 
ranto.—* By W. E COLE, Esq ^Barriiiteret-Lair. 12fm 1848. 

« X2i» 

tOreaves* Criminal L.aw Consolidation and 

Amendment Acts of the 24 A 2& VicL-— With 
Hotel. Observations^ and Forms for Summary Frooeedings. By 

CHAELES SPEEHGKL GEEAVES, Esq., one of Her Majesty^s 
Comueh who piepared the Bills aud attended the Seleet Committeee 
of both Homs of Farliament to which the BilU were referred. 
Second Editioiif Post 8vo. 1862. 16f. 


Roscoe’s Digest of the I^aw of Evidence in 
Criminal Cases.— Ninth Edition. By HOEACE SMITH^ 
Esq.^Barrister-at-l^hw. EoyBll2mo. 1878. (Justreadjf.) 2i.lU.6d. 
HusselFs Treatise on Crimes and Misdemea- 
nors.— Fifth Edition. By SAMX7EL PEBNTlClf, Esq., one of 
Her Majeity’s Oonnsel. 3 toIb. Eoysl 8to. 1877.' 61. 16«. 6d. 

tmtresliissis so mudbiiKiieooiamumimy ether ^upoiisU the taldMti eontoSsri 
in it, tm Hslim «Br the im tnem B^soqu^ a lOH^idsdm flf 
»o genacal. or of any offence U mtioiiliHr ; so thu it wtltbe Rmnd pseUlfaiy JUHtfht a» 
wen to tnMa whe wish to ohtota a oornmeto kinoekdgo of that law, as to mse who 
dam to bs fnhsFrmed on any tHNtloiii of it as oocasioB may lenelts. 

fUs ffoit also contalnaa veiy ootnplete unadiS on the Imw of Bvidiiiiei in Ctlisisal 
Cima and tolttlwmaaaef ofnMase ttodmritim<tf iniitosiet,aiidmsiiiftinattons 
of pmonein before mariitratsi. to rauT explained 
^ What better Ihgeni ef Ciufonal taw oooJd we fMieslbly hope for than 'Bliisall on 
Oiime^ /erne* AJpewh e*t OtHUauim. 

**ir« BBsy asfoly asiert that the fifth editloA of ' SttmeU on OtiiMi* baa SttOer the 
gge ^ tod^ reae^ the etandaid attained to for thepimntoc 

^ So itiore%eweiifor amSm exiiaiiaiire esposltot than 'BnstriF can he 

iMtarrmiia 

im Woi^ortkt^in SkK^in lavcalfandothir ^ ^M nfif i. 





lift, CkANCKBr I.Al<t8, LONDON, W.C. 11 

. — 1- L 

O^CIlB|HI«^Seton.-^rit^ "Bquiiy*” 

OtMlt<«^l«awye]ys Companion (Thak Diary, and Law 
plractOt^.-oFor the Xt^pi ttDi9^on^ jrubllc Com- 

tameei yttsticee, Mercnante, x^ie A^ent$, Anotloiieen, Ac,, Ac, 
rpBUaESDAifVUALLT. ThlYty*eeoondIsaaer for 1878. 

The Work U $vo, Hu, $ironffly hound in (oitd pu^iiihed at Hu 
foUowmg Priou : — «» dL 

1. IVo days on ft page, plulii . . . ‘ , .50 

% The above, xmtbeusavbd for AmirbANOBg , .70 

S. Tero dftyi on a pag^, rulod, with or withoot money ooiomiui 5 6 

4. The above, xNTiniLifiAVBD for ATTBiinAKCES . . . .80 

5. 'Whole pB^ for each day, plain ....;. 7 6 

5. The aboT^ nrtSBZiEAVXD for Attekdanobs • .96 

7« Wlmle page for each day, ruled, with or wltHotit money 

colmniu . 8 6 

a. The above, iinlEBLBftvnD for AttendaHoes . . • 10 6 

9. Three ^ya on a page, mled bine lines, without money 

oolxunna . . ^ ....... 5 0 

The IHary, printed on JOYNHOiPS paper of euperior quality, 
contains mmnraiida of Legal BwHnm throughout Hiu Year, 

The Lawyer’s Companion for lfi78, is edited by 
" JOHN THOMPSON, of the Inner Temple, Esq., Barmter^t-Law; 
and contains a Digest of Kecent Cases on Costs ; Monthly J>iaiy of 
County, fiOcaJi Govemiuent, and Parish Business ; Oaths in Supremo 
Court : Summary of Legislation of 1877 ; Alphabetical Index to the 
Practical Statutes; a Copious Table of Stamp Duties; Legal lime, 
Interest, Discount, Income, Wages and other Tables; Probate, 
Legacy and Succession Duties ; a London and Provincial Law 
Dimotory, and a variety of matters of practical utility. 

** A pahlleidlon which has long ago ascared to Itself the farmr of the proflMsiQii. and 
which. MB bsrctofors^ Jttsiiilea bj its cootenta the title aaaaina^ bj it The new volum# 
prteenke all the attractive leoturea of Ita prodeeeasors. combined with much matter 
coiii{>Ued epeciallr for the coming year.”— X019 Journal, 

** The preatnt issne containa all the information whicli conld be looked far in each a 
woi k, ana gives it in a most oouvenlent fotm and ver) completely We may unhesitatingly 
reoosnnena the Work to our readers. SoUeilon' Jounlai. 


•*TbM * tawyer’s Companion and Clary * is a book that ought to be in the poseession of 
gveiy lawyer, and of every man of baeineas.** 

** The* lawyer’s Companion' is, indeed, what it is called, for it eombines everything 
required for rmersnoe in the lawyer's ettoe Aav Tfmef. 


CMOTIONARY.— Wharton’S Law Lexicon.— A DIcidonary of 
Jurisprudence, explainingihe Technical Words and Phrases employdd 
In the several Departments of Bhglish Law ; including the various 
Xidgal Terms usea in Commercial Transactions. Toother with an 
Baplanatory as well as Literal Translation of the Latin Maxims 
contained In the Writings of the Anofent and Modem Commentators. 
Sixth Edition. Enlarged and revised in accordance With the 
Judicature Acta, by J. SHIBESS WILL, of the Middle Temple, 
Esq., BarrUter-at-Law. Super royal 8va 1876. 2/. Sts. 


“As a work of refertneo for die llhrsi 
* WliA^Um’s lawLoiicon’ which Mr.ghircas Will has prodneedf must _ 
imues of ^ wollAaoim work.’'~2^ MayatinsnmfJkateu, August, 

ttbrary it complete without a b^w diflbonsi:|; or lew imdcon. 


iy« Ihe hanibome and cleborete edition o 
I Will has prqdueedtf must supumede 0 foimer 

tqiaW Ubrary it complete without a Um HdiooMir ot lew leaden, to die praott* 

sltMfllturSiMBl to bftVa at baud a book wh^ fb e Small commas, hc C<o hud 

^Hff p ia pa am sf tnms of lutmiiuant oeeurrmee, ei^tsls a reference to iSatutes cm 
most aufnede, or to bodu wherein particular subjects are treated of at full Umglh. To the 
StodmtTt is almOft imUapenaable.*’ , 4 [CmftiitMd. 

J It Handartt taw works are kept in Siock, in laie calf and other hindinga, 
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SnSVZlIS AKD SONS^ LAW PUBLlCATlVNft. 


MOTIONAlirr-* Wharton’s l^w Laxteon^ ohmmhi. 

**Wd iimplj to fiottoo Chat ttio nmo Md MoofMf wan Um 

. j 

isTd. 

"Wliitrioii’opeimliilkwIiiKioMlUMjciidbMtftdH^ Btir tondMiMi ofilit 
fiiiv, brmight ftbofiit Judtaatoso Ad tho iMk oT revirion hM kotn nAlj p«ir- 
fomod b7 Mr Bbirtii IfUL”- * — 


Afll«nikr Aprtl It, 187e. 


DIQEftTSs--*Bedfox*d.~yide “ KxiwninktMm Guides.*’ 
Chrnxnhex^Br-^me Poblfe Hsslth-” 

ChlUy’8 Equity Index.— Chivy’s Index to all Ihe Bqiovted 
OaMS. and Statute in or reiatinf to the Piri&eln)e8» fleadi% and 
Fradioe of Eq^nlty and Bankmptoy, in the sevem Conxts of 
in Bnglaad and Ifolaiid, the Privy Coimcil, and ^ Honse of Lords, 
from the ewUeet period. Third Edition. By J. MAOAUTtAY, 
Bsq., Banister at-Law. 4 vols. Boyal Svo. 1858. 71. 7r. 

Fisher’s Digest of the Reported Cases deter- 
mined in the Honse of Lords and Privy Coonoil, and in the 
Coniis of Oommon Lair, Divorce, Probate, Admiralty and Bank 
mptcy, from Midiaelnuaa Tenn, 1766, to Hilary Term, 1870 ; 
with Beferenoss to the Statutes and Ttnles o! Coui^ Founded on 
the Analytical Digest by Harrison, and adat^d to the present 
praotioe ii the Iaw. By B. A. FISKEli, Em| , Judge of the 
County Courts of Bristol and of Wells. Five lai^ volomei, royal 
8vo. 1870. « W. 12r. 

* (Conitiiusd AnnuaUjf,) 

• Ha FUmTs Digwl li a wcBdcris] work. It U a mlmele ef bumsa Induskiy*’**— Mr, 
JvtwM ITtAes. 

** Ths fact li^ tlist we have atready f be best of all possible dlgrata 1 do not rsfer meroly 
to ike works whick pass under that title— though, 1 eonfsss, 1 think it wusld he very 
dllHeslt to improve upon Mr. Ftsher's 'Cosmun Law mgest'—l refer te the Imnuaerable 
teit hooka of mreiy kcaadi of the law. Wbat better digest of criminal law could we 
poaiiblT bops fOrthsa 'dSiuiell on Orknea'and ibeourrent Roseoe and Arebhoid, to say 
taothiaig ef Iketltle, * Grtohml Law.* In *FishcT*s DlimsL*' Jam§B SUpken, 
Q.C,iM »<r Addiuw toiktJMA mmd m tml JBocittpimiOfdMMaUmm MndiaamdJSmffkm^ Seuion 
U 7 J -8 


Leatlce.— Ftde <<B«al Property.” 

Notanda Digest in Law, Equity, Bankruptcy 
Admiralty, Divorce, and Probate Cases.— By 
H. TimOH BODDAH, of \he Inner Temple, aild HABR'k; 
GBEENWOOD, of linooln’a Inn, Es(]rs., Barristets^-Law. The 
Notahpa IHcosv, from the oommenoement, Oot<d»er, 1862, to 
Dooendber, 1876. In 1 volume, half-honnd. 31. 8«. 

Ditto, in 2 volumes, half-hound. Aid* Bf. lOi. 

Ditto, Third Series, 1878 to 1876 Inclusive, haH-bound. Ari, It lla Oct 

Dittos Fourth Series, for 1877, with Indexes, in 1 volume. Ari, If. la 

Ditto, ditto, for 1878, Plrin Copy and Two Indexes, or Adhesive Copy 
for inaertimi In Text-Books. Annual SahsoripUon, payable in 
advance. ( Ao. 1 now ready*) Ari, 21f. 

The numbers are issued regularly every alternate month. 

^ Bawl number will contam a concise analysis of every ease rqiorted 
in the Zaur UmrUi hem Jaumdl^ Weddy Be^pwUr^ Zam/w Timee, and 
Ihe /rM Law keporUf up to and including the cases contained In the 
marts dkr the current month, with refereuoss to Text-bookx Stsiutas, 
m Law Boperts Consolidated Digest. An ALPMAimoAi. 

mm the subjeols ootriiiBSd zv iuloe nuimn will HimtAnsw 

8silki#ln iKis soffai. 

AU iSmf WAfHkiarthepiin 8fodt,wl4mc^aindalZarU^ 
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n>, OH^CatBT LANE, LONDON, W.O. 

OICNSNTt.--aMMmM(t. 

PoUoek.— “ Partnewhlp.’’ 

KpseOe’s.— Ftie^CrimiiudLaw" and "NUPriua.” 


Ol«00vair.-Hare*s Treatise on the Discovery of 
®'^dence. — Second Edition. Adapted to the Prooedtire in the 
Higli Court of Justice, with Addenda, containing all the Reported 
Omm to the end of 187A By SHEBLOCE HABE, BMifster et- 
Lew. PoetSvo. 1877. 12*. 


* hook Jo a luetul oontrlbation to our toxUbooks on practice • . ■ , • Tho 
Miter hu locorporatod hla aiUnratiooa with the original* ao •• to apare the reader the 
labow of pomblning for bixnaetf each atatemeot with {»a oaoeaaary anpplament, and the 
worl^malns comslaa and oomplato.”— Journal, Febrnair 19, 18T6. 

Wo hare hia work with canildarable attantton and li^rast, and we can speak in 
Mfiaa of MruiU praiao of the manoer in which the now procedora hae been worked into 
the old matorUL Not that the old material has been allowed to remain unimproved. In 
many Inatanoea neeeaaaiy changaa and amendments have been made, avindog a thorongh 
•Bpmoiatioii of tho aeeaaaltiaa of the case on the nail of the learned editor. .... 
ira the ooottona and ordera of the new legialaUQil are rafbrred to in the text, a Bynopsis 
Hi nemt eeaeo la given, and a good index oompletaa the volume.*'— laio Timet, January 8, 
197V. 

Soton. — Vide “Equity.'* 

OlVORCE*— Browne’S Treatise on the Principles 
and Practice of the Court for Divorce and 
Matrimonial Causes:— With the Statutes, Rules. Fees, 
and Forms relating thereto. Third Edition. By GEORGE 
BROWNE, Esq., B.A., of the Inner Temple, Bamster-at-lAw, 
Recorder of Ludlow. 6vo. 1876. If. 4s. 

** We thitti; thla Edition of Mr. Browne'a lYeatlae hai been edited with oommendable 
cara The book, aaltnowatanda, la selaar, practical, and, ao fhr as we have been able to 
teat it^ aoonrate expoaldon of divorce law and procedure.**— April 23t 1 §76 


POMiat.— Phillimore’s (Sir R.) Law of Dojnicil.-w-8ro. 
1847. 


DUTCH LAW.— Vanderlinden’s Institutes of the Laws 
of Holland.— 8to. 1828. 1/. 18#. 


EASEMENTS.— Goddard’s Treatise orL the Law of 
Easements.— By JOHN LEYBOUl^ vODDARD, of ths 
Middle Temple, Esq., Barrister-at-Lair. Second Edition. Demy 
8vo. 1877. 16s. 

*'The book la invaluable: where the caaeaare aUenitbe author baa taken palm to 
aaoertala what the law would ha If brought into queatlon.* — Zaw Journal. 

** Nowhere haa the subject been treated ao exhaustively, and, we may add, so solentiil- 
ually, aa by llTwOoddard. We recommend it to the moat careful study of Uie law student 
ga weU aa to th# library of the praotitionar.**— £ms Timet 

W oolry ch. — Vide “ Lights.” 

EpCLESIASTICAL. — Finlason’s Folkestone Ritual 

1 Case. — The Judgment of the Judidal Committee in the Folkestone 
Ritual Case, with an Hktorioal Introduction and hrief Notes. By 
W. F. FINLASON, of the Middle Temple, Esq., Barrister-at Law. 
Sr<h 1877. yet, 2s. ed. 

Phillimpre’s (Sir R.) Ecclesiastical Law.— The 
Ecclesiastical Law of the Church of England With Supplement, 
containing the Statute and Decisions to end of 1875. By SiB 
ROBERT PHILLIMORE, D.C.L., Official Principal of the Arches 
Court of Canterbury ; Member of Her Majesty's Most Honourable 
PHvy Council. 2 vols. 8vo. 1873-76. 31. 7s, 6<i. 

The Supplement tnay ^ had sepprately, price 4s. 6ri., sewed. 

Stephens.— Piffg “ Church and CSergy,” 


AUtfandard Law Warksare itiSiock^iw hnv Half and other hindings* 




li sTxvmrci mm hm rvmimwom. 
Roq^ts on BleoUone» R«0it|U«Uon, 




•l-Lwr. Itaw. Wm . • • »- «% 

JUmmtU, October S6, tiri« 

■NOLAND. LAWt OF.— Bowy«i>.-‘rMi •• ConMnOwat Urn.'’ 

BtOOm AOd Ha4l4iy>— F»i<«**Go|MnttiitMiM.'' 

Syms’ Code of JBdaUsh Lew (Brfaoiplwr waA PnwOaa) 
IwleiiAyNfannMleeSdicilor ByF.BrBTl|S,Mlor> 

Iteo. J«7A l«i. 

■QwnTr.eNiifcCH^Bwr. 

Setoo’e FOema of 
Orders ii 

of Appee^, — — o — r ^ 

trIUi !PiiM!tacal Voter.” Fonrib K^tlon. ^ I!!iq.a 

Senior Registrar of the Coqrt of Chanoery ; r. A. WtLXJAH&> 
^ t)ie luier TeiD{4e9 Brq. » H. Wa MAT, of Ltnoolli^s lBn» 
^ ytkUUw- TnSvolr. VolT. Itoyjl^vo. Wr?, If. 10#. 
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bt W DofbvU ea«l at Tr^ii. Ite^Q M JnAgntent ; 
bo end untofOonrt, PrbewMIlniri Sn Obambevo; Die. 
oofMt «a0 l^i^Q^oD ; Iqloncttona, j&ioi) Ortlora ^d C^nrglag^ O^dora; Xxttfi 
Attaooxnoi 


«ot of Debta. rnmider and ConoolidiUlan of A^efcluno} 


ton t*ateutA; 
Trodteca 

tbc 


IhMbJfodar : lauias, keferoosood Arbitmtloii Jloeoivcra; Tniataea <tnefuiUt^ Trart 
Art) j CMtlea , Orden alfc^ug dotldton; and TuaUon of tlUla of Coaia» fe^ 
'‘Camiot Ian %o commmd ttodr to tiracilUeniera Kotbinir n^ oo aaUi aa to „ 
Ttlna of the work, whkb la one of aottled antborSty. and we bava onty to ODnontiklale 
tbo nofeskm tipon tbo loot tbat Uiia edition oomoa out under drenmUanoHi pMnlfarly 
cakinnted to enhanoe ttaralue **^Lau! T%me* febiuary 94. 1977 
** The InpvifiMioi] derlred from onr |>eraa«i of tho book ia that It ropremmia the reanlt 
of conartantiami and Intelligent labour on the part of IbeedlUiAaad wo think U dewnrii. 
and wIB obtain, the oonUdenoe of the \>ro(m%lw,-^£hHett0rf* Johi ao<» April I. IjBTT. 
(Kof. J/m in the press.) 

Smith’s >iaaudl of Squity Jurisprudence.-- 
A Haaminl ol Jnriaprudence for Fraciitionera and SiadentK, 

ioimded <m tho Worka of Btory, Sj>eiice, and other wHten, and on 
more thiut a dtpoflait^ aohaequent caaea, oomprialog the Fundamental 
Pdncitdea and the polnta of Bqulty uauidfy oopiirtjiuf Jn deueiul 
Fimoti^ By J08IAH W. SlilTH, B.oX., Q.O., J^e of Ciwnty 
Cemrii. Twelfth Bditiom ISmo, 1878. (/gat reoiifyi) ISa 64. 
T^e wun op all in aword. for ibe atndeni and thejnriaceiiMilt. tbe Jiannal la thahaaraat 
* to an equity code that the preaoitt Uteratare of the law la able to fhinkth Ism 

wgl belottndaa naafal to tbo nrartItloM at to tbe 
**lfniin8h^»aanalluuilWily wbibw ilMif thajatal^nf a wprA*'r«Sr^ 

««Ii wialna md fhat deaer?edly« tee ^ h>te e;|a»tnen and atndehta^— 

^1^?— oaofiiiibaok la tolaam IWyie^ 

Sudith's (Sidney) Princii>les of Equity*— 8 va 

(VIMWCE— Arcbbold .— Vide « Criminal’* 

Hare. — Viek ** IHaoorery.** 

Jfoseo#.— Vide ” Oiiminal^ 
ifpeeoe.— Fide ** Kid Fkiua.’* 

iJHiiWA Prell- 

for SDlic4iom-^J|pw^ 
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tjUMMINATION OUlDES.-CtaiitawA 

Badfioird’s Digest of the Preliminary Bxamlna- 
tion Questions on EngUih and Latin, Orammar, Qaogiaphy, 
Fvftnoh QrAmmar, and Arithtnetics, with the A^swerH. 

1875. 18jr. 

Bedford's Preliminary Guide to Latin Gram- 
mat*.— Wmo. 1872. s#. 

Padford's Intermediate Examination Guide to 

Bookkaepin0.^-‘Seco|id£ditioii. 12mo. 1875. 6d. 

Bedford’s Final Examination Guide to Bank- 
ruptoy.— Third JEdition. 12mo. 1877. 

Th» following are publkhed the day after each Examination : — 
Bedford’s Preliminary. — Containing the Qneations of the 
Prellndiniry Examinations. iSdited by E. H. BEDITDIID, Soli- 
citor. Sewed. Net, Ij. 


Bedford's Intermediate. — Containing the Questions and 
Answers at the Intermediate Examinations. Edited bj E. H. 
BEDfbED, Solicitor. Hilary Term. 1878. No. 87. Sewed. 

Net, 1». 

Nos. 1 to 84. dd. each. Nos. 86 and 80. I 4 . 

Bedford’s Final.— Containing the Questions and Answers at 
the Final Examinationfli. Edited hy E. U. BEPFOKl), Solicitor. 
Hilary Term. 1878. No. 86. Sewed. Net,le. 

Noe. 1 to 83. 6d each. Noe. 84 and 85. Ir. 

Butlin.— ’’Articled Clerks.” 

Head.— me ’’Statutea” 

Lynch and Smith. — Vide ’’Judicature Acts.” 


Bubinstein and Ward.— Fide ’’Articled Clerks.” 
eXSCUTORS.— Williams’ Law of Executors and Ad- 
ministrators. — A Treatise on the Law of Executors and Ad- 
ministrators. Seventh Edition. By the Et. lien. Sir BIDWABD 
VAUGHAN WILLIAMS, late one of the Judges of Her Majesty’s • 
Court of Conimoii Pleae, and WALTER "VAUGHAN WILLIAMS, 
Esq. , Barri8ter<at-Law. 2 vois, Koyol 8vo. 1873. 3^. 16s. 

FACTPRY Apts*— Notcutt’s Factory and Workshop 
Acts#— Comprising all the Laws now in force (including the 
Act oia 1874) for the regulation of Labour in Factories and 
Workshops, with Introduction, Explanatory Notes, and Notes of 
decided By GEORGE JARVIS NOTCUTT, of the Middle 

Temple, Esq., Barrister-at-Law. 12mo. 1874< 2s* 

FARM, LAW OF.— Addison ; Cooke.- r^"Agdejilt^ Law.” 

Dixon's Law of the Farm —A l>e«iii.e on the L#w of 
iaS# Fwm. Fonrtli Bdiaon. By HBNBY PBBKINS, of tho 
T,,w.r Temple. ISiiq., BMri*te* #t-L»w. (/n theprett,) 

FlXTUSW.-Ainos and Ferard on Fixtures.— Second 

Royal 8vo. 1847. 1®*- 

'Wuodfall.— ^ “ Landlord and Tenant." 

FORMS Chitty’s Forms. Sfierenth Edition. ByTHOS. CHlTi'iT 

and THOR WILLES CHITTY, Eaqra. (fpj»»Xpqfof»en.) 

Corner's Forms of ■ Writs? land other Pro- 
eeadings on the Crdwli aide of the Court 
of Ogden’s Bench.— 8w). 1844. into. 

M tumiard Lom Woiiitartkettin 
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BTBVKNB AOT) SONB* t-AW S^lTBUCAflOKB. 


>Aniairs Forms an4 Prsoedents of ProMed*- 
ings In the Chancery Pivisioh of the High 
Court of Justice and on Appeal therefirom; 

idai BnuSbia Kotes a&d Obse^vstbius twmi^ m |NBd« to 

iho PriMstioe oC the duaioery XHvldoii of the BMi Court wra of the 
OofuitB ol AppeiiL Being thel^ifd EdUicm of ^Bsokll’e Ohanoeiy 
Fonns.** ByWlLIIAM HENEYUFJOHN.Beq.Btalea 
Hdt Sohohff ol Qfu^e Ihii. (f» lAe prmM,) 

Moore’s Solicitor’s Book of Practical Forms.— 
ISmo. 1852. 7j. 6A 

HIQHWAYS^^Bateman's General Highway Acts.— 
SeoQnd Edition. With n Supplement oontnining Hhe Highwny Act 
of 1864, Ae. With Kotee by C. MAKI^EY SMITH, Ba|., one 
of the Mastere of the Queen’s Bench. Itmo. 1865. lOt. 6(/. 
Shelford’s Law of Highways.— The Lav of 
Highways : indadiiig the General lughway Aeto for En^d^ and 
Wales, and other Satutes, with oopions Notes of the lleciidons 
thereon ; with For ms. Third Edition. With Supplement by 
C. MANLET SMITH, Esq., one of the Masters of the Queen’s 
Benek 12mo. 1865. 15t. 

SaraJement may be had separately, price 8t. sewed. 
tHfil OBifflBSj Commons.*' 

IMOIAH LAW.— Montriou; the Hindu Will of Bengal. 
With an Introductory Es^, Ac. Boyal 8vo. 1870. Net, lOt. 

Norton's Leading Gases on the Hindu Law of 
Inheritance.— 2 Tols. Boyal 8ro. 1870-71. Nri, 22.109. 
INFANTS.— Ebsworth’s Law of Infants.— A Handy Book 
^ of the Law of Infants. By JOBLN EBS WORTH, Esq., Solicitor. 
12mo. 1861. dr. 

Forsyth’s Law relating to the Custody of 
Infants in Cases of difference between 
Parents or Guardians.— 8vo. 1850. 89. 

1NJUNCTIONS.-wSeton.— Fie/e « Equity;* 

INSURANCE.— Aieiould on the Law of Marine Insu- 
rance. — ^Fifth Edition. By DAVID MACLACHLAN, Esq , 
Barrister-at-Law. 2 upls. Royal Svo. 1677. 3/. 

** As s text book, Amonld ta now all the practitioner rsa want and we eosgimtolite 
the editor npon tho skill with wldch be basinooriiorated the new deeMoos Tima, 

Oct. €tk 1S77. 

Hopkins’ Manual of Marine ln8UJ*ance.— 8vo. 
1867. W*. 

Lowndes. — Vide •♦Average.” 

iNTmiATIONAL LAW — ^Amos'^ Lectures on Inter- 
national Law. — ^Delivered in the Middle Tempile Hall to the 
Studotits of the Inns of CourL by SHELDON AMOS, MA.., of 
the Inner Temfde, Barrister-atDaw ; Frofewr of Juriqpmd^oe 
dnduding Xhtemational Law) to the Inns of Court ; Fkofessor of 
Jurh^vmence in Dni^ersity College, London. Royal Svo. 187 A 10i*6dL 

Kenvs International Law.^Kent’a Commeniaiy cm 
International Iaw. Edited by J. T, ABDY, LLD., Judge of 
County Courts. Second Edition. Revised and brought dom to 
^ present time. Crown Svo. 1878. (/ttri tvody.) lOASd. 
Abdy hM done all Law Btadeuts s neat eervloe In presesUnf that portion of 
gSlMtt^ilOswmintones which rsiates to public Ixxterastkmsl lev me stai^ volnmOrUeltlier 

performed hit task in s nuoiBer worthy of his leputstloii. 
His MiTwiti Ve amfnl not 0617 to lAwyess and Law SteA^ for whom It sm ptiairUy 
SSsMhetSioferisviiieii. Bis wsUwoftiitheemdyer«ferynMniberarmieB%rteaei 

fSleltimd oeiiimttater.’*-jg9lte«fl^ «... j 

Jaw Werh art kept mStoc^,tn taw 




17 


119, OflAKOERY LANE LONDON, W.O. 

INTEBNAftONAL ” ~ 

I^vi'8 International Commareial Law.-^Bding the 
BnndplM of Meroantilo Law of the following and other Coantries 
•—via . BagUnd, Lreland, Scotland, Britiah India, Britiah Colonies, 
Aixatria, Bel^iim, Brazil, Buenos Ayres, Denmark, France, Germany, 
Greece, Hans Towns, Italy, Netherlands, Norway, Fortngal, Prussia, 
HuBsia, Spain, Sweden, Switzerland, United Btat^and Wiirtemberg. 
By LBONE LEVI, Esq , F.S. A., F.S.S., of Lincoln’s Lm, Barrister 
ai-Law, Professor of the Principles and Practice of Conuneroe at 
King’s College, London, Ag« Second Edition. 2 vols. Boyal 8yo 
18^. XL 158. 

Prize Essays on International Law— By A. P. 
SPBAGUE, Em , Counsellor of Law in the United States, and 
AL PAUL LACOMBE, Advocate in France. With an Inti^uc- 
tion by His Excellency DON AKTURO DB MARCO ART 17, 
Ex-Deputy to the Cortes Royal 8vo 1876. ^ 7s 6d 

VattePs Law of Nations.— By JOSEPH CHITTY, Esq. 

Bo^ 8vo. 1884. IZ. Is. 

Wheaton’s Elenaents of International Law, 
English Edition. Edited with Notes and Appendix of Statutes 
and Treaties, bringing the work down to tfaie present time. By 
A. C. BOYD, Esq , LL B , Barrister at-Law. Author of the ** The 
Merchant Shipiiing Laws.” Demy 8vo 1878. {Just ready). IZ. 8s. 

Wlldman’s International Law —Institutes of Inter 
national Law, in Time of Peace and Time of War. By RICHARD 
WILDKAN, Barrister aVLaw. 2 vols. 8vo. 1849-50. IZ. 2s 6d. 
INTESTATE SUCCESSIONS —Colin’s Essay on Intestate 
Successions —According to the French Code. By BAK- 
THELBMY HARDY COLIN, of the Middle Temple. 12mo. 
1876. . 6s. 

*' A very intolligent essay Xaw nmsr. February M, 1877 

JOINT STOCKS.— Jordan's Joint Stock Companies.— A 
Handy Book of Practical Instructions for the Formation and 
Management of Joint Stock Companies. Fifth Edition. 12mo. 
1875. m Net, 2s. 6d. 

Palmer — F«Zc “Conveyancing” • • 

Thring's (SirH ) Joint Stock Companies* Law.— 
The Law and Practice of Joint Stock and other rublic Companies, in* 
oludmg the Statutes, with Notes, and the Forms required in Making, 
Admmistering, and Winding up a Company, witn a B^plement 
ooiftaining the Companies’ Act, 1867, and Notes ot Recent Dedsions 
By Sib HENRY THRING, KC.B., The Parliamentary Counsel. 
Third Edition. By GERALD A. R. FITZGERALD, of Lincoln s 
Inn, Esq , Banister-at Law, and Fellow of St. John's College, 
Oxford. 12mo. 1875, IZ. 

**XhiSt AS the work of the origmal drEnghteiosa of the Companies Act of 1862, and 
weS-khown Parliamentary oouneel, Sif Henry Thrlog, is naturally the highest authority 
en the snbject ' — fhe nmu, April 21. 1876 

JUDGMENTS,— Pas k’s Judgments, Executions, and 
Crown Debts — The Judgments Law Amendment Acts 
relating to Real Property, 22 A 23 Viet,, o 35, and 23 A 24 Viet., 
o. 88, 23 A 24 Vitt c. 115, and 27 A 28 Viet c 112 With Notes, 
lieferences to Cases, and Index forming an Appendix to “The 
Practice of l^gistermg,’' Ac. By JAMES PASK, Chief Clerk to 
the Registrar to the Court of Compaon Pleas, Westminster. Third 
Edition. 12mo. 1866. Sewod. ^ Net, 2s. 

AH standard Law Wwks ore h^t t» Stock iaZowcoy aiwZ cfAcriswZwiys. 
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If SnSYllW AKB acmg IAW fVmOATfpSB, 
8 « 4 on.'>»v«* 

fumcATm Aora- Wilson** Sumtsms cqum or 

fwtfogtore Ao^ Api»sllnte liiiMnAiOiMlon Act, 
1 ^ 6 , Rude* of Court and Forms. liVlihdAHr AUi, 
0»fa% Itiilat «Bd Bagalatioiw nWiag a> tit* Avnw OmrtM 
Anttoe. ’With PkMtlMl NotM « OqfAiiiia IncitB, fissafaw • 
OoM WJws amm to tia Ksw Punant SaoaSd IMMnuX* 
AATiiU It WmaOI^ of th> lanar Tmpto, l!s|., Ba ri lf a ' st-law. 
(AMbtefbv HARRY OBSBFWOQD,«{liiiioaU% I^Bwrister- 
ana JOHN BIDOXJB, of the Maatorof the BeUeCQuMhben.) 
Rojml 13mo. 107A (pp. 7SS.) ISe. 

{/n timp featW fir Me fwhet, Sfe^ Bd.) 

* AUsasrAmBumosof THPABOTBCforaugiluaiWtM). BoMifvo. 

IWS.- V . «». 

* J/m {MMtkaOerer Mif. SOe.) 

vaaatAO* to xat attXMib mmon. 

IbJ^ pTMtal •ditloii, th$ ftiaarmtnrnngmoat sdoptfid u ib» fonavr e44Soa ti 

rrSei^fAnil Adtflv Bo4Im oTBalta, Oftlei«tii OrandlvMiA olker antlwriiatira <loowa«iit« 
toped »to<y Ibo dma of Ui» Ittrtner it» mtni*diiHli» p w iw il ttolibtoorCoort 

aubMMiwttt to tto Aet or |87« m uioarpMlM wttli thoM oontelnoit In tbo to 

Uml Aot, 

AUttoiimfwpovtaatdotoloMnim IhocQiietraoUim oftto Aidoati^ ^to doim to 
tho M |%ft HUtoitaitti «ltiSg«,T«77« wfll, 1 bellm. to tomd miiiti with aooio oT 


MtooTItototrmtol^iitol oii^^ tUa edition, wlOoh wUl I hope. 

toto ^Jto in wto Italic tyi»o luw bceu itm4 ttam$hoot tlio 

Att the Italeo or^DH, toth tbooe is the Schedale and ttoae of toor date, tofa topn 
tomad witbMt maiviital notoA I hafe Texitiired to add ebort Tnanrioal oo|ef to ttom 
1 dMVMl too atiroiigijr ezpreai toy obllgatkma to Mr Biddle, of the Haelar of toe ftollli 
Chaartiwa, for Me aeaMtanee to the preperatloo of thJe cdliion. The nhole boob has been 
vavlaod l|gr him ; aod 1 hare tonnigboat roceirrd from him very YfUuable enggoeitoae. ICe 
hae aleo reUered me of mooli labour by rerietog and anaoiaUng the furme aaiuiticed to 
the tnto. iw i d In mpoy other wtye. 

] wtah Mthmlhrly to noUee the Tftble of Caeei^ wbu h Mr Biddio baainreparod. Tho 
cotine orotoailly adMtod toroogbout too booh la to Otto each caae erlth arelbrenoo to only 
one report Of i«, onopf’^^M'^ appoerod mmeial roaoMi fur rererrtog to aaotber 
Tho tow Kepo^ are oomiaonly dtod where the caeo hee apncareci In tout aerlee. To 
bHSe ttMatwoed to the body ^ toe work every report of each ceae woald ham been a 
oambrouf and 1 thlak ad toGonToaient plao. Oa the other bead, many pmetltomerB nae 
Oorto of repots* oUier than thoee oommonly efted to thta Book. To uim too dllBrultj 
tone arielag, the of Cuea idma a mferooee to pn the reporta of ea^icaae dtod 
TiNl tooonalviietkHi of fbo Indea, rendered neeaeoary by the targe avtoiuit of now 
maitorf haa been kadly ondenahen by my leaned friond. Mr. Harry Hreettpood, of the 
Obaniflory tor. ^ 

Tho initodhetfoik wirfdi appoaiod to too Ibmey odffkm hae been oamted to thia. 
That Itomdiidtoii via Intoiided to aadd too reader to boeomo aqomtotod lallh a aydem 
than wheBy new thoeydemtoimioaMrnoworndkii^i ^^fhanlsMtheeaiiio 
necoHftty to a^ aa latr^cUoa ^ otolaeteB o ci M Ito an whieh 

f to^wen^oat had lirwlew. the ke^ng dbwiMe bd« Of tho booh* 

OpiolpiM ol tho Fidia op thd BdiHon 
**tbB ntoonoea ate ample, and toe doecrfaiim ef the maftor ntomd to Jg ttom 
The renli of a woiy careral egamlaation of Mr. Wllaoa'b hook ie Ibai tt la diaedniil 
wUhiretoe«niuedtoofotokiieM,atfdt]ialltwfll hi of tho atoMOt e^toalttodmon 
Fta tto^tato to^ wbotbor ae praotltlooen w M adaMtoatin 
aadadapitod Iboiof practtoo and pfipoedam.**’--totoit 0 r/ /ooroo/. 

wThitye aatoEg hat pratoe to beetow apon the anada&agof too ralea Wo Imn^O 
go doubt it will mdatala apoeittoa In toe Croat rank of fke oWimiipoo tto aiboiigiMi^ 
onhiaet wlto vbldh itdoale.'^«-’Aoif SVoMf. 

irnHSm to too Ami and Rnlol, eipeolatiy too fottor. a maaldOhody 
wSimro will bo tomd wntt9k*'*^Um •fenriML 
ito. ae m^i hito iton oawtod, to Idrtlenltor. 

__ Of Conrtt to wnlofL todrod. hie aotee avo an almoat hMlMPdtodMo 

Mrtmikit. ' 

ABlIsifsirfAw WotiiiiovltefiioSto^iioUmed^aoddkm-Utdliifi, 
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UOICATURE «< 


Clowes’ Compendious Index to the Supreme 
CqUl*t of Jadicature Acts, and to the Orden and Rules 
lunMlAiOfeniider. By W. CLOWES, Baq., one of the Registrars 
of tfas Oouii ol Chancery. Second Editio^ revised and emerged. 

«ft nze wUh the Quem'i Printer^t Bd^em of ike Acta and * 
mtiee.) 1875. Bal/boimd. 10s 6d, 

Thjc ABCPyi, vdth the Aots and Rules (Authorized Edition), Orders in 
Oounoil, and additional rules, court fees, Ac., complete in one 
VotVMJf, hound in Ump leather, 11 5s. 

Leys’ Complete Time-Table to the Rules under 
the Supreme Court of Judicature Act, 1870. Show- 
ing all the periods fixed by the Rules within or afterwhich any procoed- 
ings may be taken. By JOHN KIRKWOOD LEYS, M.A., of the 
MiddleTemple,Eaq., Banister at-Law. Royal Sm 1875. Is. 6d. 
Lynch and Smith’s Introduction to the Final 
examination. — Being a collection of the questions set by the 
Incorporated Law Society, with the answers adapted to meet the 
recent extensile alterations made by the JUDICATURE ACT, 
1878. 3^ n, FOTJLKS LYNCH, Solicitor, and ERNEST 

ATTGTJSTTJS SMITH, Solicitor, Clififord’s Inn, Prizeman ; Senior 
Prizaman of the Incorporatedl^w Society, and Brodrip Gold Medidist, 
1872. Vol, I. The principles of the Law. Post 8vo. 1874. 12*. 

Lynch's Epitome of Practice in the Supreme 
Court of Judicature in England. With References 
to Acts, Rules, and Ordeis For the Use of Students. Royal Qvo. 
Tliird Edition- Incorporating the Apj)ellate Jurisdiction Act, 1876, 
and the Rules of tho Supreme Court, December, 187|i, and June, 
1876. 1876. Netl Is. 


Morgan. — Vide “Chancery.” 
Scott. — Vide “ Costs.” 


Stephen's JudicatuPe Acts 1873, 1874, and 1876, 
consolidated. With Notes and an Index. Ry Sir J.\M^^ 
STEPHEN, one of Her Majesty’s Counsel. Iftno. 1876. 4a. 

JURfSPRUPENOL— Amos, Law as a Science and as 
an Art. — An Introductory Lecture delivered at Uniiersity 
College at the comment cment of the session 1874-5. By SHELDON 
AMOB, Esq., M.A, Barrister-at-Iiaw. 8vo. 1874. Net^ la fid. 
phiUlmore's (J. G.) Jurisprudence. — An Inaugural 
Looture on Jurisprudence, and a Le^ure on Canon Law, delivered 
at the Hall of the Inner Temple, Hilary Terra, 1851, Ey J- G. 
PHILLIMORE, Esq., Q,0. 8vo. 1861. Rewod. d«. 6d. 


JUSTICE OF THE PEACE— Arnold’s Summary of the 
Duties of a Justice of the Peace out of 
Sessions. — Summary Convictions. By Sir T. J. ARNOLD, 
Chief Metropolitan Police Magistrate. 8vo. 1860. \l, 6a. 

Burn’s Justice of the Peace and Parish Officer. 
.-*Ed^dl>y the following Barristep, under the General Superinten- 
donoe of JOHN BLOaSETT MAULB, Esq., Q.C., Recorder of 
lioeds. The Thirtieth Edition. Vol I. containi^ titles 
Abatement ** to ** Dwellings for Artizans^'* byTHOS. SMtRELL 
BRITOHA^, of the Iimer TemuJp, Rm]., Recorder of Wenlock. 
Vol II. containing titles “EisteflL^airfni” to^Hundred;” by 
SAML. BOTELER BRIBTOWE, Q Temple, 


M Ktaedurd Luw WMte areheptinBtoek^in taw eaffandoiker hindinge 


BiPEVBm AND SONN LAW PDBUOAflOMa 


JUSTiei OF THK FfiACML-CbiiMiMii. 

Nnittr kgrLBWlS W. ^Vl, Q.a, at «te Jmm 
B iti M g of Ltawhi. VoL IV^aaftMnlnf fMoaolotliin^riM^ 
l» JAMXS EDWD. DATIS. Ziq,, sapnOMT MMnto for 
8ialw«|Mat-n«iit (StU Mpmmtdif, frie$ U. M) V«l V. «ob- 
MbW “OnoWamBto” to "Wreek;”^ JOHN SLOBSXTT 

NAITLK, 4-0., Btoord ar of Ltodt. Xlro roh. 8«o. 18W. 

711*. 

SbiM tht imlktionlloD In I 04 S of Iho former Idition of Aint *4 oMmKm ^ di# I^mm mn4 
PitHtk Qfkmr ih» wMt nuige of tho Um whlob MogtsUrntto h$A to Mmterittor hui 
oodtffBOo moro or 1 «« oltonAloa, and, io 4 oed» tbo lino whieb boo olopiod olnoo Oot 
pttbUMtoo 09pa«od boo doobOom worked oo freoft o bboM te tbo liitliifilOo tlwm- 
■otroi ; io tint to mn maaf of tbo Oesflonoa now ootopoo^ Oui body of ^wMoeo fb« 
Ibgotapo^^WaA of Bom most bOr if oot osttro^ nnlaiovii, ot loool uiIbHittifer m b 

Palay.— Fode OonviotJaaB.** 

Stono.-^Fodo ** Fbtty floMdopw.*^ 

JUSTINIAUk INSTITUTES Or.--Cumin.— Ftdo Civil Um.^ 
GrB^tiB^^Vide **Kopi«a X<*w.** 

Maara-^Ftdr «<Boiimui Low” 

Voet.^Ftde "Ciidl 1m:* 

LAND 0flAINAQE.--Thring*8 Lran<l Drainage Act«^WIUi 
pa latrodoctfoa, ProeUcoI Koieo^ pp Appeadbe of Stototop nlpt^ 
to Bcpiapdo, pad Fonpa. By THBODOEB THBIKQ» 
Bpndab«r/pt-|jpw. 12ma 1361r 7«* 

UANO TAX.— Bourdin*8 L.and Tax.— An EspodtlQii of the 
Load Tbv ; Its Aa eoom ont mad Colketkm, witb p oMopiopt of the 
* ri^ta conferred the Bedemption Acto. By MABJK A BOUB- 
• BINi of the InlPM Bevenne Office, Somcroet Honoe (Ipte Begietrer 
of Land Tpx). Secoad BdHton. Crown 8 to. 1870. 4«. 

LANDLORD AND TENANT.— Woodfairs Law of Landlord 
and TenanL— A Praeticpl IVeptiae on the Lpw of Lpodlord 
pad Teaait^^th a fall Collection of Preoedento aad Form of 
Procednre. %penth Bdition. Containing an Abitnot of Ixadlng 
Pzppoiitioni, aSd Tablet of certain Ouitomt of the Country. By J. 
SC. of the Inner Temple, Etq., Barrieter-at-Jjaw. Boyal 

8 to. 1877 . (Juit readif,) If. 18 *. 

LAW. GUIDE TO.— A Guide to the Law for General 
Uae. ByaBaniater. Twenty find Editioii. WIs iV^, fit. fid. 


•f bat ttielber wia, or preUmiaMy to, the iridiiinlacaifadh%tily t*ebdoawot|wwbt^^ 
tb^ bme aepauMBrihr to otmiIpo.^ 

LAW LIST.— Law List (The).— Oompdelng the Jndgee aad Offiem 
of the diffeaent Coxa^ of JotUee, Conatel, special Pleadeit^ 
Braftbniea, Oonveyanoere, SoUdeore, Notaries Ac., in Awhund 
pad Walee ; the Circuite, Judges Tremium, B^^giatmn, and lUgh 
Biffilllt of the Oonnty Courts, Bistiiot Begisiriw aad Reglctiain 
under the Probate A^ Lords Lieutenant of Countlei, Beradenb * 
CkrkB of the Peace, Town Cler}u» Coroners, Colonial ^ndgeiL 
aad Colonial JAwyem having Engfish Agents, Metropcdltaa Pad 


whs the Sj^prame vimt of ^udioeliliri la England, Coaviysa. 

irorheone 
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' dpm Pruofelsliig 4n Englimd under Oertificilee obtoined in SootlAnd, 
Ao., and a irarlety &£ other niefid malten eo f ar a« relates to 
fibeotal pleaders, Draftsmen, Conveyaneen, fiolidioff, Proctors and 
Notaries Compiled by WILLIAM HENRY OODElN£^ of the 
tidand Eeveniie Office, Somerset Honse, Bejfefetrar of Stamped Oer- 
tlfioates, and of Joint Stock Companies. Published annually. By 
anthority* 187S. (yow ready,) Net^ lOf. 6d. 

LAW REPORTS.— A large Stock of second hand Reports. Estimates 
on applloation. 

LAWYER'S COMPARION.— Vide « Diary.*’ 

LCADINC CASES.— Haynes’ Students* Leading Cases 
in Constitutional Law, Common Law, Red Property 
Jjaw, E^ty, Probate and Divorce, Bankruptcy, and Criminal Law. 
By JOHN F. HAYNES, Solicitor. Author of “The Student's 
Statutes.** (In the prtee,) 

LEQACIES.— Roper'S Treatise on the Law of Lega- 
cies.— Fourth Editiom By H. H. WHITE. 2 vola. Royal 8vo. 
1847. 3/. 3«. 

LEXICON.— Fids « Dictionary.*’ 

LIOENSfNQ — Lely and Foulkes* Licensing Acts, 
1828, 1869, 1872, and 1874; Containing the Law of the 
Sale of Liquora by Retail and the Management of Lioenaed Houbch ; 
udth Notes to the Acts, A Summary of the Law, .and an Appendis 
of Forms. Second Edition. By J. M. LELY and W. D. I. 
FOULKKS, Ksqro., BarriHters-at'Law. Royal l^o. 1874. • 8s. 

** Messra. lely mod Foulkei^i plan it to print in fall the ininclpsl Acts, sod to inter- 
polate beiweeli the sections of each of these sudutes sU soosidlsry eusetments, oistiD' 

guieliing; tbem by brackets and marginal notes ' These notes are ofiuallr 

eenitblo and to the point aud give etideoco both of care and knowledge of the eahjoct/* 
SoAcUmt*' Jeoraaf. 

LIEN. — Cross’ Treatise on the Law of Lien and 
Stoppage in Transitu.— 8vo. 18^0. I5s^ 

LIGHTS — Woolrych’s Practical Treatise on the Law , 
of Window Lights.— Second Edition. 12mo. 1864. Os, 
LOCAL GOVERNMENT.— rtdc Public Health.** 

LUNACY.— Rimer's Practice in Lunacy.— The Practice in 
* Lunacy under Commissions and Inquisitions, with Notes of Cases 
and li^ent Dedsions, the Statutes and Qeneral Orders, Forms and 
Costs of ProccodingB in Lunacy, an Index and Schedule of Cases. 
Sixth Edition. By JOSEPH ELMER, of the Office of the 
Masters in Lunacy. 8vo. 1877. 2h. 

MAGISTERIAL LAW.— Burn.— Fuie “ Justice of Peace.** 

Learning and Cross.— Ktde ** Quieter Sessions." 

Paley.— Fide “ Oonviotlonfl.** 

Pritchard.— Fide Quarter Sessions.” 

Stone. — Fide Petty Sessions.** 

MAINTENANCE AND CHAMPERTY.— Tapp on Main- 
tenance and Chafnperty.-t.An Inquiry into the present 
' stole of tM Law of Maintemiiice . nlid’ €2iaim>erty, principally as 
alNotliigOeatraots. By WM. JOHN TAPP, m Linooln's li^ Jfisq., 
BacfiirtersLLaw. 12mo. 1861. 4«. 6d. 

AU etandard law Worhe ore kepi in Ste^ in law cn^emdeAerUndinffe, 




sxifiiitt iUO} 8oi»‘ lA 


II WIDi lllj M ii.-T'^^pplng on Mandamus.— H w Im^Vm 

MiMlMiir PireNildll^w Wiik (rf Kwdiaiitl H H 0^^ 

Iwilh tb Hwgllaiiit ttid Irdiaa Vtojtl Bvo. 1818. U. 1«. 

MAMM MUltAtiOS~l^«ianunM.” 

WA^IittAL Mliif<~l'‘ldiai 0 n'd f on tiAtitta Law, 

w tlkMwd ^ tlw Lltar of ISngkoS in itno of witii 

FWliic*! lUuitMitItMu dxvwti (rom the OfBcUl ItocuineiiU in the 
JtmakHi 4tid the EThiedaea tlkm by the Koyel OkritmaliilDli of 
Knqtdry, with Oonuaents Cooetltotioiiel end XegeL Bj W. F. 
FlNLAk>N, Ee^., Beniiter e^^ HvOo mt lU 

MEftCMTfUE LAW.-.Bovd.--mi 
^rookeb*^Ftci0 “Kotery.** 

RUfeselL-^Fwtt •^Agency,'* 

Smithes Moroantile A (^impendiiitt of Mfl w ja rtil e 

Lew. By the lete lOUift WILLIAM YmtA, TSm^. Ninth 
Bdition. By Ci. M. BOWDBSWELL* of the luier Tcanpki^ 
one of Her Mejeety^e Comwei* Bcyel Svo, 1877* If. lei* 

“We MU Mldy m thet» 16 ^ ptecttog Bo«ci^, few I»6t6 wlU U MM 
aie nbtih edItiM of IfereentUe JUw/ *^Um Kov. ItTT. 

TudCit**8 Saleetlon of Leading Cases on M arca n-* 
tile and Maritime Law.— With Note®. By O. B. TtJBOB, 
Beq.« Bnidetcv^^etoLew. Seotmd Bdftioii. Koyal 8vo. 1868. 21. 1 8#* 

MtfTftOPOUS BUILDIIiQ ACTS -Wool rych’s Metropolis 
* Building Acta, together with ftudi ClMuee of the Metrofmlii 
hfenngeiam Acte, 1888 end 18612, end other Acte, oft more pir- 
dcoliidy relnte to the BoildbgB Acte, with Notea, Ekl^knnloty of 
the SeoHonB end of the Archsiectorai Teniie contained thet^ 
SeeoiMi ' By NOBL H. PATEBdON, M. A, ol the Middle 

Temple, £aq., S^rrietcr-aVLew. 12ino. 1877. ^ 8«. 6f/. 

MINES,— Rogers' Law relating to Mines, Minerals, 
and Quarries in Great srltain and Ir^and: 
with a Sumxnafy of ths Lawa of Foreign Btatea and Praodoai 
BlieothitM for obtaining Govemment Gmnta to troth PpreiM Uhm. 
Smnd Kd itjoft /Enlarged. By ARUNPEL BOGEB8, Em«, Bar* 
dCleret-Law. 8m 1876; , , H lU, 6d. 

comiMhenthe add complcti.*’— low it. 18tC. 

i^Albioaili hwwd M* decotid Edttloo, ttu» e^eppeam 

MMivHteii aad v«fir luiich fmproyetl, . .. . The tolntte #ttl jmte latrliSMe ae a 

wolh of ksal lefercnea.' — TAe Mining /<wr;w^ Mar 1|» 

MORTQAQC.-Cootir’s Treatisg on th« Law of Mort- 
Qa'0b.~Ttiinl BdHion. Bojrid 8vo, 1880. JVief, it, 

mortmain.— R awlinbon's Notes on the Mortiinialn 

Acts ; .bowins tbuir i>p«nitiou on Gifta, Vtnitm und mtWbUfw 
CAMiiMAe Uaei. P«j ) pwid for th, Ub> M ftjMttiy, tb' A ditW i N' A* 
iott Soto Obaacbn' IMtMob at Nm 

KAWLlNSON;S4i4tar. ItamrJSU JNN*- 

'i 'BMvai.': 

iei|lcarALinja>TtoN8.-r<**iMI^ 

ir liibdi^ iswIfMfabre li4>( M M 
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||Alrir,-^Thrino’8 Criminal Law df the Niavy, an 
XntrodtwfeOfy Chapter on the Xlarlj Staste eUd Dlec^llite 6! the Navy, 
the Kulee of Evidence, and an i^pettdin ebdhptieh^ the Naval 
Dii^ine A^t and Practical Forma Sebof^ E^tfoa By 
TNEPDOBB THBING, of the Middle Temple, Barriet erat ^Law, 
Commlaiioner of Baolarnptcy at Liverpool, and C. E.G1FFOKD, 
AMlntantrl^aymaster, Royal Navy. 12mo. 1877. (/att reoc^.) 12*. 6d. 

“ Jl fun Miim of Atml at wctrante, mtnutOA, cbarget. Ac , and a food ladir, complete 
timntlUty mm work tmich «h04jdd be in th^ haode of nil ^bo liave to deal with regn* 
tati^k*idfovecal»ff of ibe1l1e^/*~£«ii0 Masfagine, February, 1876. 

^In Uie nea edition, the lutteodure, naval regulation#, forme, add all matters cou- 
neeted with the practical administration of ibe la«v bavc bom claaslfiel and arranged by 
Mr. Gilford, so that the work Is la every way luefbl, cooiplote, and up to date,"— JVara/ 
end Mmktrp (JomHU, Ueoember 1 2, 1677. 

NIBI raiUS.— Roscoe’s Digest of the Law of Evidence 
on the Trial of Actions at Nisi Prius. — TMrteenth 


Edition. tfOHN DAY, one of Her Majesty's Gotinael, and 
MADEIOB POWELL, Baziisteir^itt-Law. Royal 12ino. 1875. 
(Bbsnd l» on# thick volume caff or circuit, 58, 6d,, or in two convenient vole, 
calf or circuit, 10s, net, extra.) 

The work ItMlf bae long ago won a pesitimi altogether nqid&e, and In tbs bonds of 
Its preaoat odfttors thoie is no fear that the position will be lost."— law /ewnui/, ilUy 10, 1875 


Selwyn's Abridgment of the Law of Nisi 
PriU8.<-Thirteenth E^tlon. By DAVID KEANE, 
Recorder of Bedford, and CHARLES T. SMITH, M.A., one of the 
Jtidgee of the Bnpretne Conrt of the Cape of Good Hope. 2 vols. 
Eoyiti 8vo. 1869. < {PubUeked at 2f. 16«.) Net, IL 

NOTANDA-* Vuk « Digeeto.” 

NOTARY*— Brooke's Treatise on the Office and Prac- 
tice of a N otary of England.—With a foil ooUe^on of 
Pkwoedente. Fonrth Edition. By LEONE LEVI, Esq., FB.A, 
of Linooln'a Inn, Barrister-at-Law. 8vo. 1876. 12. 4< 

NUISANp£8,— PitzGerald.— Vfdc *«PubUc Health.” 

OATHS.— Braithwalte’s Oaths in the Supreme Court 
of Judicature. — A Manual for the uBeiM>f CommisBionen to 
Administer Oaths in the Supreme Court ofb J udicature in Englanff. 
Part I, contidning praotical information respecting their Appoint- 
ment, Designation, Juri8<liction, and Powers ; Part H. oompriaing a 
coUeotion of officially recognised Forms of Jurats and Oaths, with 
Explanatory Observations. By T. W. BRAITHWAITE, of Uie 
^ Reobfd and Writ Clerks' Office. Fcap. 8vo. 1876. is. 6d. 

**^(M!tally ttiefiil to Commissioners.**— Xaw Hitgamns, February, 1877. 

** The work will, w« doubt not, booome tbo recognised guide m Commissioners to ad> 
inlaisiBr oaths. /oumaf, May 0, 1878. 




iM , gCTVMIB iKO SOMg lAW rOBLlCAtlOKa. 

v^iAlVfffr&^^^iudmapoh'sTrM on th« Law raia- 
_tingtoPat«nta— »««. 1S4C. UU 

Seton^VUh ^'Sqiiity.** 

PROPERTY. SmiWE Heal and Hereonal 
Property* — A Compaodiiim of the Lav of Bool oad Ponoiud 
HniMity Briauoily OottiMotod wilh CoAvojanoliiff ; PedBiMd m » 
fieooed Book lor Stadoiito, vnd as m IHgeot of m mrt v/hbM 
Loming Ibr Hnefeitioiiera. %r J031AH W* SIOTB; KOJu^ 
O^O^JodffooICkiQetxCcniTta. AfthEditba. 2 voli. DomyfTo* 

1S77. (/•«< rm^.) 2#. 

PETITlOfiS.— Palmer. — Vide^ " Oosveyaneiog.** 

PETTY SCSEIONS.-^Stone’s Practice for Justices of 
the Peace, Jnstiom* C2erk» and Solioitoni at Petty and Special 
Sealona, in Sninmatry Mattera and Indktalde Offenoea, with a Lift 
of Summary Convictions and of Matters not OrlminaL With Forms. 
Eighth Edkon. By THOMAS SXBEELL PRITCHABB, of 
the Inner Temple, Esq., Bartisto^-Law, Keoorder of Wenlook. 
In 1 vol. Demy 8vo. 1877. (Ju$t ready.) It 10s. 

** The daSsn of t]is preifieiii fidttioa has hsen dsvelopoA wHh a visv lo otfer to Mairis* 
tratea aad mctltionsra, in one Toloma of modarato atse^ a comt^kte Marml acoonat vi 
tha Proeedtin at PeCt| SeMlont in Smnmarjr Mattera and Indictable t^anoea, in ancb a 
consseatite form, aecmina to the mtaai rdsr of ovanti. as to render easily atlalnaiilo 
InlocStoitoB on say paint of prooodnrt na It may arise at any given period of the pro* 
osedingi."-JBsirm!tyhmi rrfftut. 

**ln deamaaa of eapoaition, in cboica of matter, and, above all, in oriiurllneMi of 

arr asg ament, the book Mavoa Hitlo to be dealred Tbe book, aa a vrholc, is 

tbatonghly aatlafimtory, and, liaTlng gone carefully Uirougfi if, wo can fooommend It 
with eonfldenoo to the numannw b^idy of our rcaidem who am daily intetastod ta tho 
Mtiicots to whidt it ralalea. " > SttlveUar** Jummnl, l>eoriuber Sth, IbTT. 

PUU^IIia--Archbold.---Fide OmninaL*’ 

POOR LAW. — Davis' Treatise orx the Poor Laws.-— Bcdng 
VoL jy. of Burn’s Justice of the Pence. 8vo. 1^8. IL 11s. dd. 
POWERS.— Farwell on Powers.— A Concise Trentise on 
Powers. By GEORGE FARWELL, B.A., of lincoin^s Inn, Es<|. 

. Bankter-si-ta^.^ 8vo. 1874. iLls. 

Weroeomniaad Mr. FanmU'a bf>ok aa containing within a imaU oompaaa what would 
oUmnriss have tabs aonglit out in the pages of hoodrada of eonhuiof reponn'*-*>2h< low, 
Sovember. 1674. 

PRECEDENTS.— Ffdf « Conveyandiig.’’ 

PRINCIPAL AND AGENT.— Petarave’s Principal and 
Agent.— A Mannal of the Daw of Principal and Agent By * 
E. a PETGRAVE, Solicitor. l2mo. 1857. Ta W. 

P^grave’s Code of the Law of Principal and 
Agent, with a Preface. By E, 0. PETORAVE, Solicitor. 
Demy 12ino. 1876. iVef,. seiMd, 8s* 

PRIVY COUNCIL*— Fin lason ’8 Judicial Committee of 
the Privy Council.— The History, Constitution and Cbaine- 
tev of the Judicial Committee of the Privy OounoB, contidersd aa a 

^ Judith IMbcmaL eiqmdally in Eccledastioal Caaes^ with apodal 
teferenoe to the right and duty of hs membem to dadaiw their 
oidniona* By W. F. FINIJI30N, Bairister.at-Law. Author of *’tlio 
Rldo^ Caae,** Ac. Demy Svo. 1878. (Jnse r«m4r), 4a. ad* 

Lattey’s Hfiody Book on the Practice and PPo- 
cedur# before the Privy Council^By BOBBBT 
*aSmjm LATTEYj^ Attomey of the Couit of Qnaeiik Brnwh. 
ani of Se Conxt of BengM; and Advocate of the Coufta of 
Iteo. 1888* - 

hi Stodh^in fees sttif emdeder Mfidheo* 
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fHIOBATE«--Browne*3 Probate Practice : » TreMiK o& the 
wad Vrmetice of the Coort of Pnd>ato, in Oontentioiu and 
Non-Ocmtentbiui BnatnoM, with the Stetntee, Bnles, Fees, and 
Fntttia relating thereto. By GEORGE BROWNE, Esq., Barrister- 
at^ljiw, Recorder of Ludlow. 8yo. 1878. If. l/v. 

** A emsofy gUaoe ttmogb Mr. lire voe't work shows that It has been compiled with 
mvm than ordinary care and lateUifooee. We should oonsult H with ewory ooiifidence» 
and ewMqnentij reeommend it to those who reqiure an instractor In Frohae Ooun prae- 
tlce.*--i«ne ]VnMi« June Si, lt73. 

PUBLIC HEALTH. — Chambers’ Exhaustive Index to 
the Public Health Act, 1875; with the full Text of 
the Act, and of most of the Incorporated Acts, By GEO. F. 
CHAMBERS, Esq., Barrister-at-Jjaw. Imp. 8vo. 1877. 4r. 6d. 


Chambers’ Digest of the Law relating to Public 
Health and Local Government.— -With notes of 
1073 leading; Cases. Various oificiaL documents ; precedents of 
By-laws and Regulations. The Statutes in fuU. A Table of 
Offences and Punishments, and a Copious Index. Seventh Edition, 
enlarged and revised, with Sufpueukkt containing newLocal Govern- 
ment Board By-Laws in full Imperial 8vo. 1875-7. 28s. 

The SuPFUUtEMT may be had separately, price 9s. 

Chambers’ Popular Summary of Public Health 
and Local Government Law. Imperial 8vo. 1875. 

Net, Is. 6d. 

FitzGerald’S Public Health and Rivers Pol- 
lution Prevention Acts. — ^The Law relatinff to Public 
Health and Local Government, as contained in the Poblio Health 
Act, 1876, with Introduction and Notes, showing all the alterations in 
the Existing Law, with reference to the Cases, Ac.; togetherwithaSup- 
plement containing ’*The Rivers Pollution Prevention .^ot, 1878.” 
With Explanatory Introduction, Notes, Cases, and Index. By G. 
A K. FITZGERALD, Esq., Barrister-at-Law. Royal 8vo. 1876. 

IL Is. 


" a eoplouB mod woll-oxocuted auslytical Index completed the work which we 
oonlklenuy reoummcnd to the offloers and members of Enliary authorities, sad 111 
iniereeted lu tho tubjoct matter of the now Act.''— Xsne Magasine tmd Asvisw, February, 
1977. 

Hr. FltxQerald comes forward with a special quallAoation for the task, for he waa 
smployod by the Uovemmeut in the prepantion of the Act of IBTb ; and, as be himselt 
■ay*, M aeeeesarily, for some time i>ast, devoted attention to the Law rebding to public 
hsrilh and kwal frevenmimt. Aoif JownuU, April 72, 1973. 

* PUBLIC MEETINGS.— Chambers’ Handbook, for Public 
Meetings, including Hints as to the Summoning and Manage- 
ment cd them ; and as to the Duties of Chairmen, Clei^ Secretaries, 
and other Offidals; Rules of Debate, Ac., to which is added a Digest 
of Reported Oaaea By GEORGE F. CHAMBERS, Esq., Bar- 
rister-at-Law. 12mo. 1878. Net, 2s. 6d. 

quarter sessions.— L eemi no dc Cross’s General and 
Quarter Sessions of the Peace.— Their Jurisdiction 
and Practice in other than Criminal matters. Second Edition. By 
HORATIO LLOYD, Esq., Recorder of Chester, Judge of County 
Courts, and Deputy-Chairmaa of Quarter Sessions, and H. F. 
THVKLOW, of the Inner Temple, Esep, Barrister-at-Law. 8vo. 
1876. U Is. 

^ The nrssetit editors appear to havs tahea the atiiimri^paliu to make the vtiuoM oom- 
plste, uit tnm our eaamlDktkm of it, we eaa thorolghly reeouwMWMl it te all Intarested 
hi the prsetieeef quarter aoesiona.'*— late fbaei, Maroh iS, 1S76. 

AffNatitiaftflais Wxn^hitm in Stock, 
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RIVERS POLLUTION PREVENTIOM*— FitzOereild's 
Pollution Prevention Act, t87B.— With 

Notes, Cam, and Xiuhn* Svo. 1876. 8s. 6d. 

**4 Ad4tiloii te tho author's ffofiona oa 8aii4«i7 l 4 w."— 

irsbinuurjr, 18T7. 

ROilSN LAW.— Cumin.— Hdc^CIviL*^ 

0recn0^s Outlines of Homan Law.— ConsMiig chiefly 
of an Analyila and Summary of the Institutee. For the use of 
Sfendente. By T. WHITCOMBE ORBENB, B.O.L., of jLincoln'f 
Inn, Basdator-atLaw. Third Edition. Foolscap 8vo. 1875. " 7i. 6cf« 


Mears’ Student’s Ortolan.— An Analysis of M. Ortolan’s 
Institutes of Justinian, including the History and 
Generalization of Roman Law. By T. LAMBEET MEARS, 
H.A, LXj.I>. Lond., of the Inner Temple, Bsrriater*at-Law. 
Publiihedby permUsion of the UUeM. Ortolan. PoatSvo. 1876. 12a. 6d. 
** Wf liava 00 doubt tliut tbit book it Intended to meet a real denumd. Kor have we 
anv reaaoD to doubt that the work hat been well and falthfUUjr ezeciited . . . However, 
both studfliita and thidr taachera are at the inercj of ezsminem, and this book will very 
probably be ISoond uaefbl by all partloa.’'— X/heMum, October 2S, 1810. 

* * Hr. Heart bat made hit edition tht edition par exetUenet of that great Fnmch writer.**— 
iritU Imw TVraer, Deeomber 8tf, 1876. 

SAUNDERS' REPORTS,— Williams’ (Sir E. V.) Notes to 
Saunders^ Reports.— By the late Serjeant WILLIAMS. 
Continued to the present time by the Right Hon. Sir EDWARD 
VAUGHAN WILLIAMS. 2 voU. Royal 8vo. 1871. 21 10a. 

SETTLED ESTATES.— Middleton’s Settled Estates Act, 
1877, with Introduction, Notes and Forms, and Summary of Practice, 
by JAMES W. MIDDLETON. B.A., of Lincoln’s Inn, Barrister-at. 
Law. 12mo. 1878. Sa. 6d, 

SHiPPINCli and vi4e^ Admiralty.” 

Royd’s Merchant Shipping Laws ; being a Consolida> 
tion of all the Merchant Shipping and Passenger Acts from 1854 to 
1876, inclusive ; with Notes of all the leadinf^nglish and American 
Cases on the subjects affected by Legislall^, and an AppenclAr 
containing tho New Rules issued in October, 1876 ; forming a com- 
plete Treatise on Maritime Law. By A. C. BOYD, LLfi,, of the 
Inner Temple, Esq., Barrister-at-Law, and Midland Circuit. 8vo. 
1876. U 5«. 

** Hr. Ihwdseoull&es bimsolf to short, md as far as ws can judge correct, statenMuts of 
•the t'fTeet of actaal deriatoai. "—^o^icAors’ JowmU^ launary 20, 187T. 

^^a great daaidaralnm ia obviously a good iudfz, and ibis Hr. Boyd baa taken par- 
ticular care to supply. We can recommend the work aa a very useful oompandiom of 
ablppluf law.^—Xom fSmci, December 80, }sT8. 


SOUplTORS.— Cordery’s Law relating to Solicitors 
of the Supreme Court of Judicature.— By A. 
CORDRRY, 4jf the Inner Temple, E»q., Barrister- at-L»W. 

{In fAe press.) 

8PEOIAL SESSIONS PRACTICE.— Stone.— F/de Sessions.” 

STAMP LAWS.— Tllsley’s Stamp Laws.— A Treatise on the 
Stamp Laws, bein^ an Analytical Digest of all the Statutes and 
Cases reh^ng to Stamp Duties, with practical remarks thereon. 
Third Editiom With Tables of all the Stamp ^ties payaUa in 
thf MM Kingdom aftef the 1st Jiwarir, 1871, and qf Former 
By EDWARD HITOSTSlsLE Y, of Sib Inland 
Keveihb Office. 8vo. 1871. *18«. 

* iSileiMiM Am Wm'h arek^ mStoi^, ^ 
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STATlITiS, MoAMs^AeUoi 

Biddl#*a Table of Statutea«--*A of Bafmnooi to 
emwaiM Fnlilio Oonetal Aote, imiigfid in the AltAabilleiil Order 
ol t£eir Short or Popular Titles. Semd Bditioii, iududliig Befer* 
cnoes to all the Acts In Chitty's OoUeotion ol Statutes. Bxml Sro. 
1870. {PiMMed at 0«. BA) Si. Bd. 

Chitty’8 Collection of Statu tes» with Supple- 
ments, to 1877.— AOoUeotlonol Statutes ol PraetioaltTtQity ; 
with notes thereon. The Third Bdltum, containing all the Statutes 
of Practical UtilItT in the Civil and CMminal Adminiitration of 
Justioe to the Present Time. By W. N. WKLSBY and KDWAIU) 
BBAVAN, Esqre., BaiTtiiten»'at-Laa’. In 4 very thick vols. Boyal 
8ro. 1865. 12L I2s. 

With Supplemental Volume to the above, oomnrising the Statutes 
18B6— 72. By HORATIO LLOYD, Ksq., Judge of Coon^ Courts, 
and Deputy-Chairman of Quarter ScaslonB for Cheshire. TogetSer 
5 vole. R^ 8vo. 1365-72. lU IBs. 

VoL II,, Part L, 1878, 7s. Cd. Part II., 3374, 6s. Part IIL, 
1875, 16s. Part IV., 1876, Bs. 6cf. Part V., 1877, 4s. BA, sewed. 

ConUnued Annually. 

** When he (Lord Campbeli> woe upon the Bench he elwsyt had Utia work by him, 
and BO auttttca were ever Teferrsd to uy the Bar whloh he could not ftad In It** 

Head’s Statutes by Heart; being a System of Memorla 
Technics, applied to Statutes, and embracing Common Law, Chan* 
eery, l^ki^ptcy, Criminal Law, Probate and Divorce, and Convey- 
anctiiu. By PliBDERICK W1IA.IAM HEAD, of the Inner 
Temiue, Siudent-at-Law. Demy 8vc». 1877. AVf, Is. Ocf. 

^Lynch's Statute Law of 1870, for the uae of Students for 
« ibe Inccnrporated Law Society 's Examinatiofna. 8vo. Ae(, Is. 

1872, A«<, Is. ; 1878, Is. 6d . ; 1874, Is. ; 3875, Is. ; 1876, la; 1877, Is.; swed. 
*Puolic General Statutes, royal 8vo, issued in parts and in 
complete volumes, and supplied by the Publishers of this Catalogue 
immediiUely on publication. 

•The Revifijfed Hdition of the Statutes, prq»are<l 
under the direecton of the Statute Law Committee, and published 
fay the authority of Her Majesty’s Government. Imperial 8vo. 

VoLl.— Henry in. to James IL, 1235^-1686 . 1/, Is. Otf. 

„ 2.— Will. A Mary to 10 Geo. III., 1688-^1770 . 1 0 0 

„ 8.— 11 Geo. in, to 41 Gea in., 1770-1800 ^0170 

Z A— 41 Geo. IIL to 51 Geo. IIL, 1801-1811 . 0 18 0 

„ 6.-52 Geo. in. to 4 Geo. IV., 1812-1823 . 1 5 0 

” B.— 6Geo. IV.tolA2WULIV., 1824-1831 . 1 6 0 

Z 7 .— 2A3WnLIV. toBA7 WULIV., 1881-1886 . 1 10 0 

” A— 7 Will. IV. A 1 Vlct to 5 A 6 Viet, 1887-1842 . 1 12 6 

„ 0.— 6 A 7 Viot. to 9 A 10 Viet., 1848-1846 .111 6 

Z 10.-^10 A 11 Viet to 18 A 14 Viet, 1847-1850 . 1 7 « 

.,11,-14 A 15 Viet, to 16 A 17 Viet, 1851-1853 . 1 4 0 

.,12. -17 A 18 Yict. to 19 A 20 Viet, 1854-1866 . 1 6 0 

18.— 20 Viet, to 24 A 25 Viet, / 1857-1861 . 1 10 0 

,, 14.— 25 A 26 Viet to 28 A 29 Viet., * 1862-1865 . 1 10 0 

^ ^ Volume XV, la pawparation. 

•ChPonolQOieal Tabl 4 » of and liidex to^e Statutes 
Ah und ul the Bessioii of 1377* Fourth Editioii, impee^ 8vo. 
ISm" If*®** 

Majesty’s Printm, and Sold by StewA A Soira#* 

Jiyiauflarrf faw 
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TORTS. — ^Addison on Wrongs and their Remedies.— 
Baliig a Treatbe on the Law of Torte. By C. G-. ADDISON, Ksq., 
Auth or ol * * The Law of Oontraote.** Fourth Kdithm* By F. S. P. 
WOLFBRSTAN, Ksq., Biwrister-at-Law. BoyalSyo* 187S. 12. 18«« 

^ TRADE MARKS.— Rules under the Trade Marks* Re- 
gistration Act, 1878 (by Authority), Sewed Net^ h. 

Mozley*s Trade Marks Registration .—A Concise 
View of the Law and Practice of Registration of Trad^ Idarks, as 
altered the Trade Marks Registration Act, 1875, and Amended 
Act, 1876, and the Decisions thereon. With an Appendix con- 
taining a copy of the above Acts and Rules, with Directions for 
Re|^tration, &c. Also the Merchandise Mark^ Act, 1862. By 
LIuNEL B. MOZLEY, Solicitor of the Supreme Court. Crown 8vo. 
1877. Ss. 6d 

**Mr. Mo«Iey has done hie vrork veil, and hit book furnlthea a very intelUgible guide 
to a very alwtruae eobject.'* 

Sabastian on the Law of Trade Marks.— The Law 
of Trade Marks and their Registration, and matters connected there- 
with, including a chapter on Goodwill. Together with Appendices 
containing Precedents of InjtinctionB, Ac. ; The Trade Marlra Regis- 
tration Acts, 1875 — 7, the Rules and Instriiotions theicnndcr; 
The Merchandise Marks Act, 1862, and other Statutory enact- 
ments; and The United States Statute, 1870, and the Treaty with 
the United States, 1877 ; and the New Rules and Instructions 
issued in Februaiy, 1878. With a copious Index. By LEWIS 
BOYD SEBASTIAN, B.C.L., M.A., of Linadn's Inn, Esq., 
Barrister-at-liaw. 8vo. 1878. {Just read if.) 

Trade Marks’ Journal. — 4to. Sewed. (Issued weekly.) 

Not 1 to 136 arc now ready. Net, edth 1». 

Index to VoL I. (Nos. 1 — 47.) • Net, 3s. 

Ditto, Vol. ri. (Nos. 48—97.) iVrf, 3s. 

Wood’s Law of Trade Marks.— Containing the Mer- 
chandise Marks' Act, 1862, and the Trade Masks’ Registration Act, 
1875 ; with the Rules thereunder, and Rn^ical Directions fem 
obtaining Registration ; with Notes, full Table of Cases and Index. 
By J. BlULAND WOOD, of the Inner Temple, Esq., Barrister-at- 
Law. 12mo. 1876. 5s. 

*‘Mr. Wood’s 'Table of Cases Ms novel and i^niout, each case being dlsttngnlabed 
hj a concise d4^|oriptioB in a parallel coluinn.”— Tae Alhtmsum, June S4, 1676. 

TRAMWAYS,— Sutton’s Tramway Acts.— The Tramway Acts 
of the United Kingdom, with Notes on the Law and Practice, and 
an Appendix contaitiing the Standing Orders of Parliament, Rules 
of the Board of Trade relating to Tramways, and Deoiai ons of the 
RefeAes with respect to Locus Standi. By lUlNRY SUTTON, 
B. A, of Lincoln's Inn, Barrister-at-Law, Poet 8vo. 1874. 12s. 

USES— Jones (W. Hanbury) on Uses.— 8va 1862. 7s. 

VENDORS AND PURCHASERS,— Dart’s Vendors and Pur- 
chasers. — A Treatise on the Law and Practice relating to Ven- 
dors and Purchasers of Real Estate. By J. HENRY DART, of 
Lincoln's Inn, Eeq.. one of the Six Conveyancing Counsel of the 
High Court of Justice, Chancery Division. Fifth Edition, By 
the AUTHOR and WILUAM BARBER, of Linoblh’s Dm, Ksq., 
Bamsterat-Lsw. 2 vols. J^yal 8119 V 1676. SL 18a 6d. 

** A sUndard work Uks Mr. Dart’s is beyond aQ 6iraiiBa.**-^8M Journal, Febmary 

2. 16T6. 

A U Xaw Repafi$, are hqpd tn «SVodb, f» Uw? wdf and otAdr Hadimg$. 



so BTKftmti MiMt LAW jnjtucATttmB. 


VfQK«--^Amoil (!Pl*pfsriidor Sheldion) on LiAwg for 
tn# ftoaulfiiion of iMfmpiiirijk Stirtey of Laws 

Ib Jme#! m ilio Bogqktioiii> ixid tJxmgibs^ of Vice in 

Kif iMui Mnd oUmt CVjjftntrta. with m Appmdhx <h« tenet 

<kf Xm» and Boltoe Begaidtrtloiut m ^ey now oalit In MaAindt in 
BrlMi DefMndenoien, in the chief towxui of ContiBentid jMnfc^ 
and In olte narle of the worH ; a predae namtiTo of the paa^ 
of Uie B ng M i Btaintoei and an Hirtorfcal Aoooiint of aitigik« 
Laihi and iBgidaitioii on the eobleot £roni tiie earliest thnes to the 
{Mdit day. By SHBLDON AMOS, M.A., BMfiitsr.ai.Law and 
Brofeesor ol Jmhipnidenoe in UBivereity College, London. $m 
1877. 18a 

WATtfIS,— Wool ry ch on the Law of Waters.— ‘Including 
in the Bifoni, Canals, Acl Second Editloik Svk 1851. 

Goddard.— rScle Easements.*' * 

iMfiLiiBi^Montrlou. — rsde ** Indian Law/* 

Hawllnson*8 Guide to Solicitors on taking ln« 
structionsfor Willa— S to. 1874. 4a 

Theobald’s Concise Treatise on the Construe* 
tion ofWills.— With Table Oases and Fall Index. By 
B. & THltOBALB, ol the Inner Tenple, Esq., Barrister^at-Law, 
and FdlowM Wading Ool1eire,Oafard. Bra 1876. It 

**Mr TheiMd baS certainly jlvea cYMeuos of sxtstuint intestiafttion. cctndenllmui 
lahsnr, sad eieiir«i|KislUoaA~JM May» 1877 

We deiiie to mold can <Mded imprassloft, after s toinimbst esreftil essailn»il<»>. 
tliai\hia la a book of meal shiUty and valiK^ It bean on erory peon tneea of care a^ 
scMnd fsdfMsaa 21 ia eeitslii to prov* of eroat nraetical nwMnisa, ftir It soMjUea a 
mtatSaicn ess begtn&f&ff to be distinctly felt JomnuU, Febmi^ 34. 1877 

«*fitls snfQfsnient betng good, ukl faia ftatetnent of the effect of the deeUloiis bsins 
dhsr, as ewh csmiot tail to be of pnctica} utility, and as aocb we can oonuiieiid it to tbe 
aMeoMi of the I>oeembw 38, 1876 

^'ttlsniiisijEahly wsUarnnfod, and is eoMeats eabisce aU the pit&cipal hssdsou 
the sald^*'*-‘Xsw.Aarwat Febru^ 8, 1877. 

« Williamar^lifde Exeontots.*’ 

WINOOW LIQHTa—Woolrye)!— FKle"U^.” 

WROSeta— r*i{e«Totto.” 

JM Ltm JlqMrti on* htpt im Stock, *n Imm calf and oikti^ itmitaft. 


R EPORT S. 

eTMVEINB -A^!ISrr) sons 

Kama ukge otmtE stock op many op the old 
SWOKtS. BSTIMaTES rot $BfdtD>HXRD REPORTS 
SR TBXT^eOWS Olf APPLICATION. 


oHAKCEByLid!, London, w.O. 




8TEVEN8 AND SONS 

(Ljctt BrrfMts jum ifostoit), 

Eato mokmita, am 

119, CHANCERY LANE, LONDON, W.C. 

(Late of Bell Yard, Lincoln’e Inn). 
Gstablished 1810. 

® 1 2 iT ID I a*. 

STEVENS AND SONS 

EXECUTE ALL BINDING IN THE BEST MANNER, AT 
MODERATE PRICES, AND MOTH DISPATCH. * 

The Lew Reports, Lew Journal, and all other Repoike, 
hound to Offloe Patterns, at Offee Prices. 

All Staadard Law Worici k^>t is atock la Likcazy BiaAiafi. 

f ■ ■■ ■■ ■ ■■ ■ — I . .... 

LIBIJARIES PURCHASED OR VALUED. 

A iMTge Stock of Second Hand HepOirtS atid 
Text Books on SAle. 

PBIVATE ACTS OF PARLIAMENT. 

The PubKehers of Catidogoe poaseae the Uu^teat 
kaewa C^Oeetioa of above (ixtolodiitg. Potd^ aftd Le^}, 
and oah bopply single oopi^ aoauaaAoiilg d Hay 
eafy period. ^ 

STKVSNg ft SONS. 119, dSANCBBY LONDON, W.V. 





*,* Stt alto OaUdojfut at end of tkit Velunu. 
STUVEMS AND SONS, 1H>, CHANCBttY LANE, V.C. 


<m the Law of Marine Insnranee, FiftK fUition. 

HACLACHX«AN, Esq., HftrriBt6r-at.Lair. 2 R4}pal duo. 1877, 
jPWfC Sit doth, 

Goddard’s ^l^eatise on the Law of Easements.- — Second 

Xditwn. By JOHN IJiyBOlTRN GODDARD, Middle Tvuipl,. E«q.. Bw 
riatei'^at-Law. Dtmp 8i»o 1877. Pr%ce cfoth. 

•* Nowhe re has the »ubj*^t bevo tresltd s«» I'xbaoativoljr and wo ma\ add, so acivntlO<aUs M 
by Hr Gndtlard He ivcomint u<l It to the mu^t < arefal aiudy ot the law BuiUout. as weJi as to the 
library of the l^ctitloner ’'—lair ruswes. 

I Pollock’s Bluest of the Law of Partnership —Bv 

FREDERICK JPOIaLOOBl of linoolh** inn, Eiq., B«rriiit«r<jik*tAw. Author of 
I Fnnei)d^ of Copiieacfc ftloar luwl la Kqttitjr. * J3rmy Smi. 1877, PnmS$ <W. rloth. 

Mr w^K «OittiKiitly saiJali^twrv , . . the Inm.Is m iminwwunhy m 

I des^gn, mAk l«rlp and covifilaui i« akeottoon. Wa.t/ ly ir , Me, ih77 

I Morgan^s Asts and Orders, 1876. — The St-atutes, GeDenvl 

Ordora, itaft of Oonirt Miolitig to the PvAotico, and Junsdtctiou of 

s tlio SttlMhiaixb €^rt of Judioftcure, paHiculaHy reference to the (Miaucery 

DivialoU and the ActiouN amigned thcriio NVith to)>u»u^ Noten h^ith Liifum 
Carefully resised and adapted to tlu uaw Pitictico. Hv (jLDlKih O'^tiOltNE 
MORGAN, MR, one of Her Majesty’s Counsel, and CllALONhR WILLI \M 
I CHUTE, of Lincolr/s Inn, Ramster-at-Law, and late Fellow of Magdalen College, 

Oxford. y>m.v 8 m>. fVirc 1/ Hl» iloth. 

'Ihia new cditiun wdl maintant and enhanie the high reputatiuu den^rudly guiiicd hy the 
oiigtual wjirb.** - Laie jWe{ivr«YMe, ff^hrnaty, Ihn 

Siditifaki ef lit. llovgiut^g tii^atiee tiiu-t, we beihnrt , be the most popular a ith the pr fusai on ** 
— Lauf Tkaw^ lliceiliiier 9. 1876 

Williams’ Law and Practice in Bankruptcy.- (’nmprming 

tin It inkinidi ) .\< t tbol). htors V<t an I tin Hinknijd*\ Kt }m at i nd lii'^cdtont 
Ai.t < 1 .Hid tin Hul<*v and f » n?i». n i n uiid r fh mo \fte ''m ttU Aiitutn Itv 

llULAMi \Al(;iIA.S WlLLlAM^ol Luuoluslnn and^VLll R VAl (;H\N 
WiyLlAMS, uf tin) luDuer IVmRlOi ywsistfd by Fkani 18 U vi r ilT H miiw tsTi i , i»f 
^ tbo Troior Temple* Ksqfir , B'irmteilOt Law 1\T» i'nca If. Ki. i /^rh 

“It »(Aiid be difflimilr 'o sfS*ak ni Wiwsoi iindus ptalnf tk work. 1 Ue 

profiS'^mi haa now v'l* of thi Issut, ifno ittiw on the lat^v « i Banknipffty ' 

Walker’s 'frealdse on Bmiking xaw. — Including the 

Cruemd Ch«^8 Aot, with Jliimertahnms thargon ; also rwftrenoes to lamie 

Amonoan Caawi and Rill Indea. Hy Jf. IKllJGlAl? W .VLKEK, of Lmoolii's Inn, l>q , 
Ban gter-at-Law Hontw 1877. Pnrf 14s. chih, 

Wha&ton’s Law Leidcon, or Dictionary of Juris] uudeme, 

} X|ilumntf the To« Lnuol Word^ und Rhrah<»e rmploynl m tin* sinoral Ot'partnn nts 
of knfrhfh , inidnd?i/ thi^tniriiue la.*j«il Terms used in Cttroniennal Ibihim , 
wrth an f xpltfiwidory u» wNf as l<ifer»tllr»nifdation of Gh* Isifm Muxiins ctadiu'asi in 
tin Writsniyx it tlic- AniKoi und 3lo<3eiii CommeiiUt? rs /Cihti tft Ro»f«‘d 

in BAVordiuliio wi.h tbw .judj* ulurc A<t«, by J, BMIRKRS WJLL, ol the Middle 
Keq., lUrri«tjer-at-lAW *’>«/.* 8t>o, 1878 fVot J/ 2 a Wof/ * 

•' Aj(t a walk of lelerenoe for the library, the haudsoinr and ♦■)ab*»ril» pilitlon •>! ‘ >^aiarioirB 
Law fwxlcon ’ wbteh JMi Shireiw Will has prmluf aU must sui>«i)»e4h all loiuit i ismh s of thai wt It- 
knowii woiU ' JUju Ajnnif ' n* ovd /h i '* VUAiist ls7»» 

FitzGerald’s Public Health and Bivers Pollution Prevention 

— 'i lit Law r« hitjiig to Rubiic Ibalth and Loud <M»vernMient, as oontailiCHl in the 
Public Hi altb Act, 1875 M itli Intrwluction and Notoa hIiov* uig all the Alterations m 
‘ the Iawt ; with Ridemu as to all the Cftsc » Docuii d on Sect ions of h omicr A Hr, 

whudi am m^nuwted m tbia AcL together wiUt a Suppletnuiit aiatikDing ' k Kj vfiim 
P tlLLiiybOM PttBVfujmuN ACT, J87b.'' Witjs ExplfliUibiry fntroducliou, Not os, ( a a*h, 
AMd Index. By GCllALl) A. IL FITZCLHaU), of LmAoln’s hm, Lmi , J>anibUtr.at- 
Iaw. kopj^mut 1878, Pnn V. U. rli»tht 
%• Tbo ^‘rppement, coulaiwiiiK ♦‘Thk JilVEBK PtoLLUiiob' Privention Ait, 1870,' 
may hp had Bepataiely. Pmm A?. Od. cloth 
“Ml OAK pwrOcraM w .»s einpf«*'d to tbo Oorcrtimnit in the prepamthm of the Act of 
J8^^, gild in thrrei xe -!«•< iHil^ well fito d to c^wiilinent «p(*n lt» i>ro\iM« ns amt dillrus^ the jwdifiat 
dejBbghe^U wj^cb have been tngiaiud wi th*f tatatacua iiii*or|siraiwl m iL MuU OuiKtie, 

PritcISwb Gwrter Sessions. —The Jurisdiction. Practice, 

j ia. ..ui L|j Qujupter Swhious in Criiuinal, Civil, and AppeUat^ Matters. By 

RHITCHAKD, of the inner Teiople, -Bbiriiter-et-LaiV, 
8 fo. i87&. Pricii At. 2s. doikt 
mvbtad on the »*tai« of older he has prrHlncwl out of itoss 

tbuA aiucb <«dit is due to him lor his evtdetit paihttahiiig ’ —Law 
% 



« w A ^ Iffdoc IjtM UWFs oratib <m avulicMion, 









